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| DECI SI_ON

HESSE, Chairperson: This case is before the Public
Enpl oynent Rel ations Boar d (PERB or Board) on appeal of a
proposed deci sion of an adm nistrative |aw judge (ALJ),
di sm ssing charging party's, Martha O Connell (O Connell), charge
against California State Enpl oyees Association (CSEA or
Associ ation). Charging party had alleged that section 3571.1(e)
of the Hi gher Education Enploynent Rel ations Act (HEERA)® was

'HEERA is codified at Government Code section 3560 et seq.
HEERA section 3571.1(e) provides:

It shall be unlawful for an enpl oyee
organi zation to:

(e) Fail to represent fairly and inpartially
all the enployees in the unit for which it is
t he exclusive representative.



vi ol at ed when CSEA agents nade hisrepresentations about the
effect of a cerfain clause in its newy negotiated collective
bargai ni ng agreenent with California State University (CSU). A
conmpl aint alleging that CSEA had viol ated HEERA section
3571.1(b)? was issued January 16, 1987. The ALJ found that the
m srepresentati ons nmade by CSEA, inter alia, did not have a
substantial inpact on charging party's relationship with her
enpl oyer, CSU
Charging party filed a timely exception to the ALJ's

proposed deci sion, consisting, in toto, of the follow ng
par agr aph:

| am appealing this case to the Board on the

sinple grounds that the conduct at issue had

a substantial inpact on the rel ationships

bet ween CSU enpl oyees and CSU. If the

gri evance procedure is not "substantial

i npact," what is? The hearing officer stated

"the remedy for the negligence or |ack of

respect suggested by the evidence lies

el sewhere.” | dissent.
In response, CSEA argued that the appeal should be dism ssed for

failure to conply with PERB Regul ati on 32300.°

Gover nment Code section 3571.1(b) provides as foll ows:

(b) Inpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scrim nate agai nst enpl oyees, or otherwise to
interfere with, restrain, or coerce enployees
because of their exercise of rights guaranteed by
this chapter.

3PERB Regul ation 32300 reads, in pertinent part, as follows:

.o The statement of exceptions or brief
shal | :



The Board finds that the charging party's appeal is not in
conmpliance with PERB regul ati ons. Exceptions nust be stated with
specificity in order to afford both the respondent and the Board
wi th enough information to answer, and rule, on the appeal.
Failure to so specify the issues will result in the Board's

af firmance of the ALJ's dism ssal. (San_Di ego Conmunity_Col | ege

District (1983) PERB Decision No. 368.) Specifically, O Connel
has failed to state the rationale to which her exception was

| taken, nor has she identified that part of the decision to which
she is excepting in an adequate manner.

Al t hough we dism ss the appeal, for the reasons bel ow, we
need to clarify the duty of fair representation test given the
Board' s inétruction in CSEA (O Connell) (1986) PERB Deci sion No.
596-H,* and the legal analysis in the proposed decision. The ALJ
held that a m srepresentation constitutes a violation only if it

substantially inpacts the enpl oyer-enpl oyee rel ati onship. The

(1) State the specific issues of procedure,
fact, law or rationale to which each exception is
t aken;

(2) ldentify the page or part of the decision
to which each exception is taken;

(3) Designate by page citation or exhibit
nunber the portions of the record, if any,
relied upon for each exception;

(4) State the grounds for each exception
“I'n PERB Decision No. 596, the Board remanded char ging
party's case to the regional attorney for reconsideration. From
this remand a conplaint issued, a hearing was held, and the
proposed deci sion now under review was rendered.
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ALJ found the conduct at issue was a know ng m srepresentation,
but it did not inpact on the relationships between CSU enpl oyees
and CSU. A different analysis nust be nmade. In CSEA

(O Connell), the Board hel d:

. . We believe that a prim facie case of a
breach of the duty of fair representation has
been stated where it is alleged that the
excl usive representative know ngly
misrepresented a fact in order to secure from
its constituents their ratification of a
contract. (Enphasis added.)

The HEERA pl aces on the exclusive representatives, a
statutory duty to fairly represent all enployees in the -
negotiating unit (CGov. Code sec. 3578).° The Legislature was, no
doubt, mndful of the standard set forth in yggg v. Sipes (1967)
386 US 171 [64 LRRM 2369], using the very |anguage that has,'in
the past 22 years, becone indispensable in |abor relations
practice and litigation, " ... arbitrary, discrimnatory, or in
bad faith." W do not wish to add to the vast array of tests
.used to describe the duty of fair representation. W, therefore,

hold that the standard set forth in CSEA (O Connell). supra, is

but one exanple of "bad faith.”" The facts in the case before us

SGover nnent Code section 3578 states:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative
shall represent all enployees in the unit,
fairly and inpartially. A breach of this
duty shall be deened to have occurred if the
enpl oyee organi zation's conduct in
representation is arbitrary, discrimnatory,
or in bad faith.



suggest sonething less than bad faith conduct by the Association.
EACTS

From April through June of 1985, CSEA and CSU were in
negoti ati ons over a successor agreenent. During that tine,
changes in the contractual grievance procedures were discussed
and agreed to. The new | anguage in the grievance procedures
ef fectuated two changes: (1) Level 1V grievances were required
.to now be heard in the chancellor's office in Long Beach; and (2)
grievants no longer had an explicit right to be present at the
neeti ng.

On August 1, 1985, a nenbership neeting was held at the San
Jose canpus to discuss the proposed contract. The neeting was
conducted by two rank-and-file representatives from the CSEA
negotiating teamand was attended by 10 to 12 nenbers. Sone of
the nenbers present inquired as to CSEA's intention with respect
to paynent for travel expenses for the grievants to attend the
Level IV neeting in Long Beach. One of the bargaining team
representatives initially responded that CSEA would send the

grievant, if_necessary. Although the representative had not

previously discussed the new grievance |anguage with CSEA staff
or | eadership, and was not aware of any expressed internal policy
regardi ng travel reinbursenents, after continued questioning, he
i ndi cated that CSEA would pay all travel expenhses. Testinony at
the hearing indicated that under the prior contract | anguage,
CSEA had paid the travel expenses when a grievant travelled to

Long Beach.



Subsequent to ratification of the new contract, the new
chief of the CSU division of CSEA was dealing with the division's
financial problens due to a .recent |oss of menbership. At one of
the first neetings held to discuss the new collective bargaining
agreenment, he announced a new CSEA policy whereby the grievant
woul d be reinbursed for transportati on expenses only in the nost
extraordinary or rare cases. |In Novenber of 1985, as a result of
the new policy, the charging party was deni ed her request for
paynment of travel expenses to Long Beach concerning a grievance
she had pending agai nst CSU.

DI SCUSSI ON

This Board adopted the standard of Vaca v. Sipes.,, supra. in

Rocklin Teachers Professional Assocjation (Ronero) (1980) PERB

Deci sion No. 124, a case interpreting the duty of fair
representation under the Educational Enployment Relations Act.?®
That case dealt with an alleged failure of a union to negotiate a
md-term salary increase and other benefits. Although the case
before us involves statements nmade at a preratification neeting,
i.e., a neeting set to provide information to Associ ation nmenbers
about the details of a recently negotiated contract, the specific
al | eged m srepresentation concerned a union policy regarding

rei mbursenent for grievants' travel costs and not a provision of-

the contract.’

®The Board has adopted this standard under HEERA.
(Internatjonal Union of Operating_Engineers, Local 501_(Reich)
- (1986) PERB Deci sion No. 591-H)

'PERB has recognized its authority to review the contract
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It is not apy msrepresentation nmade in the process of
securing a ratification of a collective bargaining agreenent that
is a breach of the duty of fair representation. Because a union
shoul d not be subjected to a standard nore rigid than is
consonant with the realities of the bargaining process, a nore
practical approach is necessary. There is, in the course of the
ratification process, the possibility that nmany representations
will be made that cornicern solely the internal relationship
between a union and its menbers. \Wen dealing with matters of
i nternal union business, the fact m srepresented nust have a
substantial inpact on the relationships of the unit nenbers to
their enployer to give rise to the duty of fair representation.

(Service Enployees International. Local 99 (Kimmett) (1979) PERB

Deci si on No. 106.)

In this case the conduct at issue, discussion of a
grievant's travel reinbursenment policy, was a matter of interna
uni on business. That policy did substantially inpact the
grievant's enpl oyer-enpl oyee relationship even though the parties
were not addressing the |anguage or inplenentation of the
collective bargaining agreenent itself. A grievant's decision on

how to frane a grievance may well depend on his or her ability to

ratification process vis-a-vis the union's duty of fair
representation. (See, e.g., Oxnard Educators Association (Gorcey.
and Tripp) (1988) PERB Decision No. 681 (PERB can exam ne union
conduct 1 n comunicating bargaining information to constituents);
and Fontana Teachers Association (A exander et al) (1984) PERB
Deci sion No. 416 (non-menbers mnust be allowed input into the
negotiati on process, but the union is not required to permt them
to vote in formal contract ratification elections).)




be present at a Level [V grievance neeting.

| ndependent of the appeal not being in conpliance wth PERB
regul ations, we find that the conduct described by the evidence
does not anount to an unfair practice as defined by HEERA. The
evi dence does not support a finding that CSEA acted in an
arbitrary, capricious or bad faith manner, or that the manner of
conducting the grievance with the 10-12 San Jose nenbers was
i nproperly notivated. The CSEA representatives did not know ngly
m srepresent a fact. The actions of the CSEA representatives, in
context of a single neeting with enpl oyees who were amare'of t he
prospective financial burden on the Association, were, at worst,
poor judgnent on their part. A breach of the duty will not be
found where the exclusive representative fs guilty of "nere

negligence or poor judgnent." (Service Enployees International

Uni on (Scates) (Pitts) (1983) PERB Decision No. 341.)

In sum we dismss the appeal on the grounds that it does
not meet the standards outlined in Regulation 32300. W also
find that even if O Connell's appeal net the standards, the
record does not eStablish that the Association know ngly
m srepresented facts in order to secure the ratification of the
contract.

ORDER
The charge and conpl ai nt agai nst CSEA is hereby DI SM SSED

Menber Shank joined in this Decision.

Menmber Porter's concurrence and di ssent begins on page 9.



Porter, Menber, concurring and dissenting: | concur with the
majority's conclusion that, in examning this case on its nerits,
the charging party failed to establish that the Association
violated its duty of fair representation. | nust dissent,
however, fromny coll eagues' dism ssal on procedural grounds of
charging party's exception to the ALJ's proposed deci sion. In
addition, | respectfully disagree with the magjority's analysis
in connection with its application of the "substantial inpact”
standard to the facts of this case.

Initially, as to the issue of the adequacy of charging
party's exception to the ALJ's proposed deci sion, exam ning
substance over form | would find that the exception is in
substantial conpliance with PERB regul ations. The ALJ herein

di sm ssed charging party's conplaint on_the_around that the

al l eged m srepresentations by the Association concerning the
grievance procedure--even if true--did not have a substanti al
i npact on enpl oyer-enpl oyee relations. Charging party, in turn,

excepted to the ALJ's proposed decision "on _the sinple grounds”

that a grievance procedure (the subject matter of the alleged

m srepresentation) does indeed have a substantial inpact on

enpl oynent relations. The statenment from charging party clearly
i ndicates the specific issue of fact or law, as well as the
ground, on which the exception is based, as required by PERB
Regul ation 32300(1) and (4). (See fn. 2 at p. 2.) Subsections
(2) and (3) of section 32300 require specification of the page or

part of the decision objected to, and designation of the record



page or exhibit nunber, if'any, relied upon for the exception.
In this instance, inasnuch as the exception goes essentially to
the heart of the ALJ's proposed decision, | submt that charging
party's statenent is sufficient as witten. Alternatively, if
ﬁy col l eagues felt that further clarification was necessary, an
opportunity to anend her tinely filed exception should have been
afforded to charging party.

It is a well-established principle of California |law that the
preservation of the right to appeal, and the hearing of appeals on

their nerits, are favored. (See, e.g., Cty of Santa Barbara v.

California Coastal Zone Conservation Committee (1977)

75 Cal . App. 3d 572, 581; G bson v. UIl.AB. (1973) 9 Cal.3d 494,

499; Pesce v. Departnent of Al cohol Beverage Control (1958)

51 Cal.2d 310, 313.) Thus, since charging party's tinely-filed
appeal substantially conplied with PERB Regul ati on 32300 (or could
have been anended to conply therewith), | would find that, in
accordance with this principle, the appeal should be heard on its

nmerits by this Board.

Turning to the merits, | agree with the majority that
the record fails to show that the Associati on nmade a know ng
m srepresentation of a fact to unit nenbers in order to obtain
ratification of the collective bargaining agreement. Accordingly,

| would find no breach of the Association's duty of fair

representation and, on this basis, | would dismss the conplaint.
However, | amin disagreement with the majority's analysis
to the extent that, in addition to proof of a know ng m srepre-
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sentation made by an exclusive representative in order to secure
ratification, proof that the m srepresentation had a substanti al
i npact on enploynent relations is also required. I n CSEA

(O_Connel | ). (1986) PERB Decision No. 596-H ! this Board held that

a prima facie case of violation of the duty of fair representation
is established where there has been a knowi ng m srepresentation of
a fact in order to secure ratification of a collective bargaining
agreenent. The Board did not state that, in the context of a
contract ratification process, there nust be a further show ng
that the subject matter of the msrepresentation had a substanti al
i npact on enploynent relations. The application of the
"substantial inpact” standard only becones rel evant and necessary
where the alleged duty of fair representation violation occurs in

the context of internal union affairs. (SEIUI Local 99 (Kimett)

(1979) PERB No. 106 (internal union activities that do not have a
substantial i mpact on the relationships of unit nenbers to their
enpl oyers are not subject to the duty of fair representation).)
Statenments nmade by the exclusive representative's agents, in the
context of a contract ratification process, were not found to be
internal union activities in the earlier O Connell decision.
Accordingly, on the facts in this case, | believe the proper

anal ysis should be limted to whether there was a know ng

m srepresentation of a fact by the Association's agents in order

to secure ratification of the contract by bargai ning unit nenbers.

I'n this predecessor appeal by the charging party of a Board
agent's dismssal of her charges, this Board held that a prinm
facie duty of fair representation violation was all eged.
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