STATE OF CALI FORNI A
DECI SI ON OF THE

PUBLI C EMPLOYMENT RELATI ONS BQARD

COVPTON COVMMUNI TY COLLEGE FEDERATI ON
OF EMPLOYEES, AFL-Cl G,

)
)
Charging Party, 3

" )
COVPTON COMMUNI TY COLLEGE DI STRI CT, ))

Respondent .

COVPTON COMWUNI TY COLLEGE DI STRI CT,
Charging Party,

)

)
)
)

)

)

)

)

)

|
COVPTON COMMUNI TY COLLEGE FEDERATI ON )
OF EMPLOYEES, AFL-Cl O, CERTIFICATED )
SECTI ON, g
)

Respondent .

COVPTON COVMUNI TY COLLEGE DI STRI CT
Charging Party,

Case No. LA-CE-2276

Case Nos. LA-CO 350
LA- CO- 353
LA- CO- 360

PERB Deci si on No. 728
April 4, 1989

Case Nos. LA-CO 352

)
)
)
g
) LA- CO 359

V. g
COVPTON COVWWUNI TY COLLEGE FEDERATION )
OF EMPLOYEES, AFL-CI O, CLASSIFI ED )
SECTI ON, g
Respondent . g
J

Appearances: Lawence Rosenzweig, Attorney, for Conpton

Comuni ty Col | ege Federation of Enpl oyees,
Certificated/ O assified Sections; Jones &
Jones, Jr., Attorney, for Conpton Communit

Before Craib, Shank and Cam |I1li, Menbers.

AFL- CI O
Mat son by Urrea C.
y College District.



DECI SION

CRAI B, Menber: The above-listed cases, which were
consol idated for hearing and decision, are before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed by
the Conpton Comunity College District (D strict) to the attached
proposed deci sion of a PERB admi nistrative |law judge (ALJ). In
Case No. LA-CE-2276, the ALJ found that the District failed to
bargain in good faith during contract negotiations in 1985-86 and
failed to participate in good faith in statutory inpasse
procedures in the latter part of that sanme period. |In Case Nos.
LA- CO- 350, 352, 353, 359 and 360, the ALJ found that the District
failed to establish that the Conpton Community Col | ege Federation
of Enpl oyees, Certificated Section and/or the Conpton Conmunity
Col I ege Federation of Enployees, Cassified Section (hereafter
referred to collectively as the Federation) engaged in bad faith
bargaining or failed to participate in good faith in statutory
i npasse procedures.

W have reviewed the entire record-in this case, including
the ALJ's proposed decision, the District's exceptions and the
responses thereto. W find the ALJ's findings of fact and
conclusions of lawto be free of prejudicial error and adopt them
as our own. However, we believe that two of the District's
al | egations against the Federation present close questions which
warrant further comment. These involve the District's contention
that the Federation engaged in "coalition" or "merged" bargaining

~and sanctioned an unl awful "sick out."



DI SCUSSI ON

As the ALJ noted, "coordinated” bargaining is generally
regarded as |awful, but "nerged" or "coalition" bargaining is
not. Coordi nated bargai ning woul d include joint bargaining
sessions involving nore than one unit or nonitoring of (or
assi stance in) negotiations by representatives of another unit.
Coal i ti on bargai ni ng, on the ot her hand, has been described as a
"de.facto nmerger of bargaining units, or an effort to achi eve

that end." (Nbrris, The Devel opi ng_Labor Law, Second Edition, at

p. 666.)

The Board has had only one previous occasion to address

coal i ti on bargaining. In Glroy_Unified School District (1984)
PERB Deci sion No. 471, the Board discussed the issue in the
context of a school district's refusal to provide rel ease tine
for nonunit negotiating team nenbers. |In reaching its deci sion,
t he Board reviewed precedent under the National Labor Relations
Act (NLRA). and adopted the follow ng definition of coalition
bar gai ni ng:

[n]egotiations are directed toward simlar

contracts, containing the sanme or simlar

provisions. Further, the settlenent of each

contract is usually dependent upon the

settl enent of the others.
~(lbid. at p. 8) Additionally, the Board found that
the use of common bargai ning sessions to
negoti ate separate agreenments nerely goes to
the tinme and place of negotiations and does
not inpinge upon the integrity of individua

units or the enployer's right to consider
unit proposals on their own nerits.

(Lbid.) However,



[t]he nmerger of two or nmore unit negotiations

inherently alters the finding of unit

appropriateness® . . . and affects the _

enpl oyer's resulting bargaining obligation.
(lbid.)

In the ALJ's view, the District, in order to have prevail ed,
nmust have proven that the Federation refused to bargain unless
the units nmet jointly with the District or that the Federation
conditioned the settlenent of one contract on the settlenent of
the other. W agree that this accurately reflects the hol di ng of
the Board in Glroy Unified School District, supra,” and is

-consi stent with anal ogous precedent arising under the NLRA

(See, e.g., Harley Davidson Mdtor _Co.._lInc.. AVF (1974) 214 NLRB

433, 437 [87 LRRM 1571] (participation of one unit's nenbers on
bargai ning team insufficient to denonstrate coalition

bargaining); Wility Wirrkers Union _of Anerica (Chio Power Co. et,.

al) (1973) 203 NLRB 230 [83 LRRM 1099], enforced, (6th Cir. 1974)
490 F.2d 1383 [85 LRRM 2944] (acceptance of offer .unI awful |y
condi ti oned upon subm ssion of identical offers to other units).)
In the instant case, the District's allegations focus on the
Federation's conduct at two Cctober 1985 negotiating sessions.

First, the District alleged that on October 15, 1985, classified

!Section 3545, subdivision (b)(3) of the Educati onal
Enpl oyment Rel ations Act prohibits classified and certificated
from being included in the same bargaining unit.

’I'n citing the Board's discussion of coalition bargaining in
Glroy Unified School District, we do not address the propriety
of the Board's holding in that case on the narrower issue of
rel eased tinme for nonunit negotiating team nmenbers.
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unit negotiator Bruce McManus responded to the District's
suggestion to settle the whole contract by stating that the
classified agreenent would not be settled "w thout the
certificated unit." The ALJ credited McManus' denial that he
ever conditioned settlenent of the classified contract on joint
settlement of both contracts. She concluded that

McManus' unwi | lingness to settle the contract

was related to his perception of its

i nadequacy, not the fact that the

certificated representati ves were not

present .
Furthernore, she credited McManus' testinony that he did not
condition agreenent on the presence of the certificated unit.
The Di stfict al so alleged that, on October 21, 1985, certificated
unit negotiator Darwin Thorpe refused to discuss individua
proposal s, instead conditioning any settlenent on settlenent of
all issues for both contracts. Thorpe denied the allegation and
the ALJ credited his testinony over that of District negotiator
Urrea Jones.

While the Board is free to consider the entire record and

draw its own conclusions fromthe evidence presented, the Board
has consistently given deference to an ALJ's findings of fact

whi ch incorporate credibility determ nations. (Los_Angel es

Unified School District (1988) PERB Decision No. 659; Santa Clara

Unified School District (1979) PERB Decision No. 104.) Here, the

ALJ's conclusion that the Federation did not engage in coalition
bargaining is based primarily upon credibility determ nations.

Qur review of the record has revealed no basis for disturbing



t hose determinations and, consequently, there is no basis for
overturning the dismssal of these allegations.

The "sick out" issue is also a close question. It is
undi sputed that a "sick out"” occurred. As the ALJ noted, given
t he absence of clear evidence of who orchestrated the "sick out,"
it is certainly a possibility that the Federation was invol ved.
However, we agree with the ALJ that the District sinply failed to
meet its burden of proof,? as there was no evi dence presented
that the Federation encouraged, planned, authorized or ratified
the "sick out."

The District contends that it provided the requisite proof
by showing that sonme of the callers (who encouraged others to
call in sick) were union nmenbers and that nost of the
Federation's officers and all of the nenbers of its Job Action
Conmittee called in sick. However, the critical elenent of proof
that the District failed to provide was a showi ng that those
participants were in fact acting as agents of the Federation
rat her than as individuals.

I n di scussing the application of comon principles of agency
in determning a union's liability for acts of its menbers (see

pp. 65-66 of attached proposed decision), the ALJ cited the

3PERB Regul ation 32178 st at es:

The charging party shall prove the conplaint
by a preponderance of the evidence in order
to prevail.

PERB Regul ations are codified at California Adm nistrative Code,
title 8 wpart 111, section 31001 et seq.
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follow ng passage from North R ver Energy.Corporation v. United
Mne Workers. (11th Cr. 1981) 664 F.2d 1184 [109 LRRM 2335,

2340] :

I n showi ng union conplicity, the conpany nust
therefore prove that the agents of the union
participated in, ratified, instigated,

encour aged, condoned, or in any way directed
the authorized strike for the union to be
hel d |iabl e.

W believe the follow ng additional passage fromNorth River
Energy_Corporation. 109 LRRM at 2340, describes nore fully a
charging party's burden in a case such as the instant one and
further denonstrates the correctneés of the ALJ's proposed
deci si on:

It is necessary, however, that the acts of a
uni on agent be commtted within the scope of
his general apparent authority and on behal f
of the union . . . . The only activity which
North River relies upon which is indicative
of union authorization, ratification, or
approval, is the fact that all of the union
officials and commtteenen failed to work
their shifts in each of the six subsequent
strikes. This fact, in itself, cannot be
construed as participation and authorization
by the union as an entity in the strike.

Simlarly, in the instant case, the District has established only
t hat nost Federation officials called in sick. This, in and of

itself, is insufficient to denpnstrate Federation involvenent in

the "sick out."
ORDER
Upon the foregoing findings of fact and conclusions of |aw
and the entire record in this case, it is found that the Conpton

Conmunity College District has violated the Educational



Enpl oynent Rel ations Act. Pursuant to section'3541.5(c) of the
- Governnent Code, it hereby is ORDERED that the Conpton Cbnnun[ty
College District, its board of trustees, superintendent and
agents shall:

A CEASE AND DESI ST FROM

1. Refusing to neet and negotiate in good faith and
refusing to participate in good faith in inpasse proceedi ngs by
failing to present clear and consistent positions or proposals on
sal ary negotiatiohs, reneging on tentative agreenents during
bar gai ni ng and i npasse proceedi ngs, violating ground rulés, and
altering last and final offers.

2. Denying the Federation its right to represent
menbers of the classified and certificated units in negotiations
and i npasse proceedi ngs conducted in good faith.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO -

EFFECTUATE THE POLI I ES OF THE EDUCATI ONAL EMPLOYMENT

RELATI ONS ACT:

1. Wthin thirty-five (35) days follow ng the date
this Decision is no |longer subject to reconsideration, post at
all school sites and at all other work | ocations where notices to
certificated and classified enployees are customarily placed,
copies of the Notice attached hereto as an Appendi x. The Notice
must be signed by an authorized agent of the District indicating
that the District will conply with the terns of this Order. Such
posting shall be maintained for a period of thirty (30)

consecuti ve workdays. Reasonable steps shall be taken to insure



that the Notice is not reduced in size, altered, defaced or

~covered by any other material.
2. Witten notification of the actions taken to conply

with this Order shall be nade to the Los Angel es Regi onal

Director of the Public Enploynent Relations Board in accordance

with her instructions.

Menbers Shank and Cam |li joined in this Decision.



APPENDI X

NOTI CE TO ALL EMPLOYEES
PCSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-2276,
Conpton Community_Coll ege Federation of Enpl oyees. AFL-CI O v.
Conpton_Comunity_College District, in which all parties had the
right to participate, it has been found that the District
vi ol ated Governnent Code section 3543.5 by failing to bargain in
good faith and by failing to participate in good faith in inpasse
pr oceedi ngs.

As a result of this conduct, we have been ordered to post
this Notice and will abide by the following. W wll:

A CEASE AND DESI ST FROM

1. Refusing to nmeet and negotiate in good faith and
refusing to participate in good faith in inpasse proceedi ngs by
failing to present clear and consistent positions or proposals on
sal ary negotiations, reneging on tentative agreenents during
bar gai ni ng and i npasse proceedi ngs, violating ground rules, and
altering last and final offers.

2. Denying the Federation its right to represent
menbers of the classified and certificated units in negotiations
and i npasse proceedi ngs conducted in good faith.

Dat e COVPTON COMMUNI TY COLLECGE DI STRI CT

By

Aut hori zed Representative

TH'S I'S AN OFFI C AL NOTI CE. | T MUST REMAI N PCSTED FCR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
"MUST NOT BE REDUCED I N SI ZE, - DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.
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Appearances: Lawrence Rosenzweig, Attorney, for Compton Community
College Federation of Employees, AFL-CIO, Certificated/Classified
Sections; Jones & Matson by Urrea C. Jones, Jr., Attorney, for
Compton Community College District.

Before Barbara E. Miller, Administrativé Lav Judge.
. BACKGROND AND FROCEDURAL _HISTORY
During 1985 and 1986, the Compton Community College Federation

of Employees, AFL-CIO (hereinafter Union or Federation) and the

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted_by the Board.




Conmpton Community College District (hereinafter District) were
rengaged in negotiations and then nediation and factfinding. The
Federation is the exclusive representative of the District's
certificated and classified units. For the certificated unit, the
Federation was negotiating a successor agreement to the contract
whi ch expired on June 30, 1985. For the classified unit, the
Federation was negotiating its first collective bargaining
agreement. Previous classified agreenments had been negotiated by
the District and the California School Enployees Associ ation
(hereinafter CSEA), which had been defeated by the Federation in a
decertification election, the results of which were certified on
June 4, 1985.

Case No. LA-CE-2276

Case No. LA-CE-2276 was originally filed on Novenber 5, 1985,
on behalf of the certificated and classified units. After an
-~investigation conducted by - the Ofice of the CGeneral Counsel of
the Public Enploynment Relations Board (hereinafter PERB or Board)
a Conpl aint was issued on February 28, 1986, and was subsequently
anended on August 20, 1986. The Conpl aint, as anended, alleges
that the District violated various provisions of the Educational

Enpl oynent Rel ations Act (hereinafter Act or EERA)J; by

The EERA is codified at Governnent Code section 3540 et
seq. Unl ess otherwise indicated, all statutory references are
to the Government Code. Section 3543.5 provides, in relevant
part, as follows:



engaging in bad faith bargaining and by threatening to
retaliate against enployees because those enpl oyees or the
Federation on their behalf, engaged in protected activity.
In terns of bad faith bargaining, the Conplaint alleges
that the District: reneged on a promse to accept a salary
proposal ; reneged on agreenents with respect to "hours of
enpl oynent," "nmai ntenance of operations;" and a paid |unch
peri od; reneged on agreed-upon ground rules; conditioned
bargaining on matters outside the scope of representation;
failed and refused to respond to Federation proposals; and
repeatedly identified proposals as "last and final offers”

~then reduced or withdrew those "last and final offers."”

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst -enpl oyees, or otherw se
to interfere with, restrain, or. coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

L] L] - - L] » L] L] . . L] L]

(e) Refuse to participate in good faith in
the inpasse procedure set forth in Article 9
(commencing with Section 3548).



In terns of individual acts of retaliation and
interference, the Conplaint alleges that the District, in
negotiations with the classified unit, threatened to place
every conpl ai nt agai nst an enployee in the enpl oyee's personnel
file if the Federation did not agree to change the |anguage in
‘the contract article then being negoti at ed.

Case No. LA-CO 350

Unfair Practice Case LA-CO- 350 was filed by the District
agai nst the Federation, in its capacity as exclusive
representative of the certificated unit, on Decenber 2, 1985.

. . . . 2
The charge alleges various violati'fons of section 3543.6.

" +The Conpl aint, ‘issued on March 6, 1986, and anmended on

August 20, 1986, alleges that the Federation violated the Act

’Section 3543.6 provides as follows:

It shall be unlawful for an enpl oyee
organi zation to:

(a) Cause or attenpt to cause a public
school enployer to violate Section 3543.5.

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
‘to interfere with, restrain or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with a public school enployer of
any of the enployees of which it is the

excl usive representative.

(d) Refuse to participate in good faith in
t he .i npasse procedure set forth in Article 9
(comencing with Section 3548).



by engaging in nerged/coalition bargaining, failing to nake
count er proposal s on the subject of division chairs, being
consistently 30 mnutes late to bargaining sessions, and
failing to respond to the District's salary proposals. The
Conplaint further alleges that the Federation failed to
~participate in good faith in inpasse procedures. by -increasing
its salary and fringe benefit demands, refusing to respond to
proposal s on salary benefits and tenporary enploynent, and
refusing to neet, upon request, with the District.

Case No. LA-CO 352

The District filed Unfair Practice Case No. LA-CO 352
" agai nst the Federation, in its capacity as excl usi ve
representative of the classified unit, on Decenber 2, 1985.

The Conpl aint, issued on February 14, 1986, and anended

August 20, 1986, alleges, in relevant part, that the classified

unit engaged in unlawful coalition bargaining by refusing to
~:settle a collective. bargaining agreenment with the -District
unl ess the certificated unit also reached agreenent. The
Compl aint further alleges that the Federation unlawfully
increased its salary and fringe benefits demands during

medi ati on.

Case No. LA-CO 353

Unfair Practice Case No. LA-CO 353 was filed by the
District against the Federation, in its capacity as exclusive

representative of the certificated unit, on Decenber 2, 1985.



The Conpl aint, issued on February 14, 1986, alleges that on or
about COctober 21, 1985, the Federation net with the District
and, at that tinme, Darwin Thorpe and Bruce McManus,
co-presidents of the Federation, infornmed the District that the

classified unit would not negotiate separately with the

- ~District and that the.classified and.certificated units would. .,

not reach agreenent on any single issue wthout agreenent "on
the whole thing." The Conplaint alleges such conduct violates
sections 3543.6(a) and (c).

Case Nos. LA-CO 359 and LA-CO 360

The District filed Unfair Practice Case No. LA-CO 359

~- . agai nst ‘the Federation's classified unit and Unfair Practice

Case No. LA-CO 360 against the Federation's certificated unit
on March 26, 1986. Each case concerns an alleged sick-out
engaged in by District enployees on Mar c.h 7, 1986.

I n Case No. LA-CO 359, the Conplaint, issued on

s April 4, 1986, " and' anmended on-August 20, 1986, -alleges that.on.. .

March 7, 1986, the Federation organized and caused enpl oyees to
participate in a sick-out, in violation of the collective

bar gai ni ng agreenent, for economc reasons and with no prior
notice to the District. The Conplaint in Case No. LA-CO 360
issued on April 4, 1986. It concerns the same event but
differs fromCase No. LA-CO 359 in one respect; no violation of

a collective bargaining contract is alleged.



Al'l the above-referenced cases were consolidated for
hearing and proposed decision. A pre-hearing conference was
conducted on Septenber 9, 1986, at the Los Angel es Regi ona
O fices of the PERB. Thereafter, a formal hearing was
conducted on Septenber 17-19, and 22-23, 1986. The parties
subm tted post-hearing briefs.

On April 27, 1987, the District filed a request to reopen
the record to admt a factfinding report into evidence. The
parties were given an opportunity to further brief the question
of reopening the record and the District filed a docunent
entitled "Mtion and Argunent in Support of Conpton Conmunity
College District Mdtion to Reopen Record; Mdtion and Argunent
for Partial Dismssal of Charges; Declaration of John D
Renley." Thereafter, the Federation filed an opposition to the
District's notions. On May 12, 1987, the undersigned denied

. the notion to reopen the record. and denied the notion for

et iostapartialdi smossal. o At that-time, - the.matter was finally

submtted for proposed deci sion.

1. El NDI NGS OF FACI
A [he _Stage_and the Primary_Cast of Characters
The District is an enployer and the Federation is an
enpl oyee organi zation as those terns are defined in the EERA
Since the parties began the round of negotiations at issue

herein, 14 unfair practice charges have been filed by either



the Federation against the District or the District against the
Federation. Before that, but after January 1980, the
Federation, which then represented only the certificated unit,
was a party in seven unfair practice cases. Two other cases
against the District were filed by the Federation's predecessor . .
inthe classified unit, the CSEA. In addition, the undersigned
was asked, during the course of the fornmal hearing, to take
official notice of at least two California Court of Appeal

deci sions involving the sanme litigants.

Cbvi ously, the disputes between the parties have various
degrees of intensity and inportance. Wat the nunbers reflect,
~however, is what the evidence also established. The parties do
not have a stable or strife-free collective bargaining
rel ati onship. Although the hearing disclosed very few
i nstances of tenper or hostility, the -testinony about the

bargai ning history between the parties suggests that the

~-parties-often failed:.to communicate effectively.

Darwi n Thorpe, an instructor at the District since 1963,
was a primary spokesperson for the Federation and, for a good
many years, has served as its president. At all tinmes rel evant
herein, he was one of the co-presidents with responsibility for
the certificated unit.

Thorpe's counterpart in the classified unit is Bruce

McManus. McManus has been enployed by the District since



January 1980 and, prior to his involvenent with the Federation,
~was an active leader in the classified unit when it was
represented by the CSEA. During the course of this hearing,
-McManus denonstrated that he was the detail person; he was well

versed and precise when it cane to budget figures, budget

-docunments, and what was. said, when, and by whom at the

bar gai ni ng table.

Urea C Jones, Jr. is an attorney for the District and,
during the course of these hearings, was the District's prinmary
advocate and one of its leading witnesses. At all tines
rel evant herein, Jones was also a negotiator for the District
~and he acknow edged that he was .| ooked Upon as the chief
negoti ator and spokeSperson. Jones testified he was brought
into negotiations by the District to make sure the District
avoi ded legal difficulties which had foll owed previous

negotiations.” As a witness, Jones did not have the facility

- with details denonstrated by McManus. By his testinony, Jones...

did, however, present a good sense of the tenor of negotiations.

B. Case No. LA-CE-2276

1. Classified Negotiations on Matters Other Than Salary

The contract proposal for the classified unit was
"sunshined" in February 1985. Representatives of the

classified unit net with the District on May 15, 17, and 31, to

3 n previous years, there had been serious mscalcul ations
regarding District resources.



establish ground rules for negotiations. On June 4, 1985,
agreenent was reached regarding the ground rules. MManus was
involved in those negotiations. Jones was not involved in
‘those prelimnary negotiations; the first tine.he becane

famliar with the classified ground rules was .during.nmediation,

-some ‘six nmonths -later. Jones was simlarly unfamliar.wth the

classified contract or the terns and conditions of enploynent
whi ch governed classified personnel prior to the round of
negoti ations relevant herein. H's lack of famliarity with
those matters explains sone of the problens and
m sunder st andi ngs whi ch arose during the course of
negotiations. MManus was quite famliar with those matters
and, not unreasonably, he held the District's negotiators to
t he sanme standard.

Negoti ati ons continued between the District -and the

- classified unit until Cctober 21, 1985, when inpasse was

:7i...declared. Thereafter, nediation efforts began in January 1986,.

continuing through June 20 of that year. Fact findi ng began on
Sept enber 16, 1986.

a. A Paid Lunch Period and Work Year Deterninations

Early in negotiations, sonetine in June 1985, the District
and the classified unit discussed an article entitled "Hours of
Enpl oynent." According to McManus, the District generally

accepted the Union's proposal, which included provision for a

10



paid lunch period. The District did, however, have serious
reservations about a provision which allowed enpl oyees the
right to refuse overtine assignnents and a provision pertaining
to shift differential. For its part, the Union had difficulty
with a provision in the previous contract which stated that , .
"the work year shall be determned by the District."” The Union
was concerned because, in a previous year, buttressed by that
provision, the District successfully defended a chall enge when
it reduced the classified work year from 12 to 11-1/2 nonths.
The parties discussed these issues during nunerous
bar gai ni ng sessions. The Union presented alternative proposals
on June 24, June 27, July 8, and July 11, 1985. McManus
credibly testified that on the latter date, the parties reached
agreenent on all aspects of the hours of enploynent article,
with the exception of the section pertaining to shift
differential. |In other words, the District agreed to the
article which included a paid lunch period. The District also
agreed to the Union's demand to elimnate the District's
unilateral ability to determne the length of the work year,
al though a conditional District right to set the work year,
subject to negotiations, was placed in a separate provision of

the contract entitled "District Rights."
The District asserts it never knowingly agreed to a paid

[ unch period. Although the District representatives did not

11



recall any specific discussion of the paid lunch period, Jones
‘bargai ning notes fromlate June reflect that the word "paid"
was circled with a question mark next to it. Jones

—-acknowl edged that the notation neant he probably questioned a
paid |unch period, although he could not recall doing so. I

- credit McManus' specific testinony that on or about

June - 20, 1985, Jones asked whether a paid |unch period was

| egal and McManus said it was; there was no further discussion
or debate. Some nonths later, in Cctober 1985, Jones stated he
carefully conpared all the proposed agreenents against the
previ ous CSEA contract. It nust be presuned he saw and

acknow edged the change from an unpaid to a paid |lunch hour.

After meking the. above-described conparison, the District
printed a master copy of all matters which had been agreed to
at the bargaining table. In that "naster agreenent," the

District deviated fromthe matters agreed to on or before

"+ July 11, - 1985, and reintroduced,- in the article on-hours of .

enpl oynent, a provision that the work year would be determ ned
by the District. Thé mast er agr eenent did i ncl ude the
provision for a paid, uninterrupted lunch period.

Subsequently, on June 2, 1986, at the Union's request the
District distributed to all affected enpl oyees a copy of a
coll ective bargai ning agreenent which it l|abeled "last and

final offer"” and which purportedly included all those matters
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previously agreed to by the Union and the District. The
docunent included a provision for a paid, uninterrupted |unch
period. Notw thstanding that docunment, at Jones' direction and
Wi t hout prior consultation, discussion, or notice to.the Union, .
- on June 5, 1986, the District sent.a nmenorandumto all _.

- classified enpl oyees whi ch acconpanied a copy of the offer.

The nmenorandumwas from Fl oranell Shearer, the director of data
processing and a nmenber of the District's negotiating team

The communi cation stated the foll ow ng:

On page 22, 2.a. of subject Draft, which
reads: "The unit nenber is entitled to paid,
uni nterrupted lunch period of not |ess than
thirty (30) mnutes for bargaining unit
menbers working six (6) or nore consecutive
hours per day. At the request of the unit
menber and on approval of immedi ate

supervi sor, the conpensated |unch period
shall be set" is incorrect.

The paragraph should read as foll ows:

The unit nenber is entitled to unpaid,

uni nterrupted lunch period of not |ess than

thirty (30) mnutes for bargaining unit

menbers working six (6) or nore consecutive

hours per day. At the request of the unit

menber and on approval of the immedi ate

supervi ser, the conpensated |unch period

shal |l be set.

Pl ease correct your copy.
According to Jones, since the District did not have a specific
recoll ection of consciously agreeing to a paid, uninterrupted
[unch period, the District thought it could nodify the

agreed-upon | anguage with inpunity. The |egal consequences of
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the District's action will be discussed below As a matter of
fact, however, the conclusion that the District reneged on a
tentative agreenent is unm stakable.

b. The Muintenance of Qperations or "No Strike" C ause

The Union also alleges that the District reneged on a

tentative agreenent to elimnate, fron1fhe new contract, the
"no-strike" or "Mintenance of Operations” provision which had
been in the CSEA contract. Jones admtted the District had no
intention of holding the Union to a "no-strike" clause. As
Jones expl ained, the District considered a "no-strike" clause

the quid pro quo for binding arbitration. Since the District

- was unwilling to -provide binding -arbitration, Jones reasoned

the District would not insist upon a "no-strike" clause.

Jones testified that, although the District indicated that
a "no-strike" clause:mould not be included in the new contract,
the District never made a firmconmmtnent as to when and
exactly under what circunstances the clause would be deleted or
not included in the contract. Jones testinony was general . |
credit the nore precise testinony of McManus who stated that
the parties agreed to drop the Mai ntenance of Qperations
provi sion on June 17, 1985. The fact that the provision was
dropped was again discussed on July 1. On that date, Jones
approached McManus and stated, "I know that Maintenance of
Operations is dropped, but would you consider including the

| ast paragraph of that article in the contract.” The |ast
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paragraph of the article provided that nothing precluded the
parties from seeking any judicial relief to which they m ght be
entitled. MMnus indicated he would have to check with the
:Federation's attorney. He did so and on July 8 MMnus told
Jones the judicial relief |anguage could be included in the
"Ceneral Provisions" section of that contract.

Based upon the conversations described above, MManus and
the Federation reasonably concluded there was an agreenent to
exclude the Mai ntenance of Qperations provision fromany future
agreenent. Notw t hstandi ng that agreenent, when the District
prepared the "naster agreenent"” for the parties' negotiating
session in October, the District put the M ntenance of
Operations article back in the contract.

C. The Alleged Violation of the Ground Rules

On June 4, 1985, the District and the CSEA agreed upon
~ground rules for negotiating the 1985-88 collective bargaining.
~contract. The District agreed that, upon certification of the
Federation as the exclusive bargaining agent for the classified
bargaining unit, the ground rules would continue in effect.

Gound Rules No. 6 and 7, at issue herein, provide as foll ows:

6. Once | anguage of any item has been
tentatively agreed upon, a clean copy shal
be prepared, with confidentiality ensured,
and presented at the next regularly
schedul ed neeting for each party's
initials. These agreenents shall be
considered tentative until such tinme as
final ratification by the parties. No
tentative agreenent shall be reached except
at formal negotiating sessions.
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7. The negotiating team shall have the
authority to reach tentative agreenents for
their respective party.

There is no dispute that the parties reached a verbal
tentative agreenent on the issue of organizational security on
or around July 25, 1985. On July 29, 1985, at the next.
regul arly schedul ed bargai ning session, MManus brought -cl ean
copies of the agreenent for the District's signature. The
District refused to sign, stating that it was not going to sign
off on anything else until after the marathon negotiating
session, scheduled for Cctober 8, 1985. The tentative
agreenent on organi zational security was not initialed until
that tine.

The District proffered sone reason for not signing the
organi zational security agreenent at the next neeting,
essentially claimng it was no "big deal"” and that the District
did not have a role to play in the Union's or gani zati onal
securi'ty concerns. | |

d. The _Threat to Change District Practice with
Respect to_Enpl oyee Personnel Files

During the course of negotiations, the Federation proposed

various changes in the previous collective bargaining agreenent

wth respect to enployee personnel files, including when

“As a matter of law, the District plays a critical role
in whether or not the Union has an organi zational security
provi sion. Pursuant to section 3546, in order to be effective,
an organi zational security arrangenent nust either be agreed to
by both parties or, at the demand of the enployer, subjected to
-a vote by qualified electors in the bargaining unit.
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material should be purged or not available for use in
di sci plinary proceedings. The District never proposed any
changes in the previous provision. By Cctober 8, 1985, when
“the parties had failed to reach agreenent on that issue, the
Federation suggested a continuation of the contractual |anguage
on enpl oyee rights which existed in the previous CSEA
‘contract. Article Il, entitled "Enployee Rights," provided
under the subheading of "Personnel Files" as foll ows:

The personnel file of each classified

enpl oyee shall be nmaintained in the

District's personnel office. Adverse action

shal |l be taken against an enpl oyee based

only upon materials which are in the

enpl oyee's personnel file, except in

circunstances when inmmediate renedy is
necessary. -

- + - L] L] L] L] - - - * L] - L] L] . L] L] - L] L]

Upon written request of the nenber, or the
menbers designated representative, the
District agrees to renove and destroy any
materials of a derogatory nature which have
remained in the file for nore than three (3)
years.

Jones was apparently unfamiliar with the previous CSEA

contract. Jones and McManus had a heated exchange.

McManus characterized the conversation as "hostile." Jones
conceded that the discussions on the issue were "intense."
McManus testified that the hostility or intensity was not
characteristic of previous "disputes" and that he did not
consi der Jones' coments or behavior to be typical bargaining

tabl e sparring. Eventually, as if to end the conversation,
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Jones told McManus that if the contract included the |anguage
proposed by the Federation, Jones was going to tell all the
District's supervisors to place each and every conplaint in the
.personnel file of concerned enpl oyees.

Jones does not deny nmeking essentially the remarks
attributed to him He did testify, -however, that the comments,
made at the bargaining table were not carried out, although he
admttedly failed to tell the Union he had not given a
directive to all District supervisors.

2. Certificated Negotiations on Matters other than Salary

The Federation and the District began negotiating for the
certificated unit in May 1985. At the outset, the Federation
and the District each presented areas of concern and focus for
upcom ng negotiating sessions. In this case, the Federation's
primary focus, with respect to certificated negotiations on
~matters other than salary, is the District's failure to respond.
to proposals regarding the transfer and reassignnent of faculty.

The Transfer and Reassi gnnent of FaCuIty.

On or about August 20, 1985, the Federation set forth a
conpr ehensi ve proposal with respect to the transfer and
reassi gnnment of faculty. The Federation did not receive a
counterproposal fromthe District until the parties were
engaged in nediation on February 26, 1986.

Prior to that date, on Cctober 21, 1985, at the fina

bar gai ni ng session, the Federation asked for a counterproposal
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to its witten proposal. The District said a counterproposal
woul d not be forthcom ng because the Union's proposal violated
affirmative action. On behalf of the Federation, Thorpe asked
Jones to tell himwhat the violation was and give citations.

I n addi tion, Thorpe fold Jones if he gave ‘such citations, the .
- Federation mght agree with himand drop .the proposal ....
conpletely.-.The Federation was told it should |ook at the
District's affirmative action policy. At the hearing, the
District explained that the Union's proposal gave preference
for enploynent in vacant positions to current faculty nmenbers.
The District believed such a proposal would unlawfully
foreclose job opportunities for mnorities. Wthout commenting
upon whet her such a position is legally correct, | find the
District did not provide this explanatiQn at the table in

Cct ober.

3. Negotiations on Matters Pertaining_to Salary

-Basical ly, when negotiations between the Federation and the.
District concerned matters other than conpensation, the
District met separately with representatives of the classified
unit and the certificated units. Wen salaries were being

di scussed, however, the bargaining sessions were conbi ned.

5see section I1.C. 1 at pp. 30-33 infra on the issue of
coal i tion bargaining.
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From the beginning, the parties were far apart on severa
issues. First, the parties did not agree on the anmount of
noney that should be paid to enployees. Next, and perhaps nore
inmportant, the District and the Federation did not agree on the .
question of whether the District had the ability to neet any of
t he Federation's econom c demands.

a. The Union's Position

The thrust of the Union's argunent is that the D strict
repeatedly changed its position on the anount of resources
avail able for salaries. Underlying that argunment was the
Union's apparent belief that the District did not really know
what resources were available, that the District concealed its
resources, and that the District did not properly allocate its
resour ces.

The Federation representatives fromboth the certificated
and the classified units net with the District on
June 17, 1985. At the neeting, the Federation contended the
District had adequate funds in the budget for the comng year,
such that classified and certificated salaries could be brought
in line with the average salaries paid in other districts whose
general ability to pay was conparable to the District's. The
Federation did not accept and clains it did not understand the
District's explanation of its alleged inability to pay. The

Federation was told the District had no objection to inproving
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the salaries of certificated and classified enpl oyees, but,
such a result was inpossible because the District did not have
t he noney.

At that neeting, MManus and Thorpe assert the District

prom sed to make noney available for salary increases if the

~~Federation-could "find nmoney" -that was suitable for general . ..

fund apportionnment. Federation representatives understood
"found noney" to nean either noney the District did not know
about because of an underestinmate of resources or reserves, or
nmoney whi ch was, for sonme reason, concealed in the budget
presented by the District.

In order to "find noney," the Federation sent Pat
- McLaughlin, a union nenber of the District's budget commttee,
to the business office to inspect and analyze District |edger
sheets. MLaughlin was acconpani ed by Wanda Reilly, a nonunit,

confidenti al enployeé fromthe budget conmttee. Based on the

owor k .done by -the two nenbers .of the budget commttee, . the

Federati on concluded the District had a higher net ending

bal ance than disclosed at the neeting of June 17. The Union
found the net ending bal ance was in excess of $700,000. The
District had clainmed it was closer to $400,000. Having found
cl ose to $300, 000, at the next neeting on June 28, the
Federation proposed settlenent of both the classified and
certificated contracts that very day. The Federation proposed

a formula for dividihg the noney so that each unit would
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receive a percentage of the available noney until a salary
increase cap of 11.1 percent for certificated and 15.8 percent
for classified had been reached. The Federation proposals were
- rejected on the ground that the noney allegedly "found" did not
fit the District's definition of new y-found resources.

Al though the District had originally said that its
expenditures for the 1985-86 year'mould be conparable to its
expenditures for the 1984-85 year, when the Union presented the
| arge net ending balance, the District said that the additional
money in the net ending bal ance had al ready been budget ed.

Thus, found noney woul d have to be noney from new revenue

- sources. The Union-clains that when it.found t hose new revenue .
sources, the District simlarly discounted those discoveries as
wel | .

The District told the Union that there were sone probl ens

~.wWth the budget and if the Union were to find noney for salary -

‘.sincreases; it would. have.to -be in excess of $516,000 above the

. increase in budget expenditures. Although frustrated, the
Uni on representatives continued to work on the budget
t hroughout the summer. According, to McManus, whenever the
Uni on presented a salary offer based on budget projections, the
District manufactured some new basis for rejecting it.
Thr oughout negotiations, the Union maintains it was unable

to get reliable information fromthe District. H storically,

22



the Union clains the District has m smanaged its noney, placed
the sane itens in the budget tw ce under different categories,
and underestimated its available resources. In an attenpt to
conpile its own data, the Union carefully reviewed budget

- docunents and did neet with the District's chief business
officer, Ben Lett. Nevertheless, the Union contends that the
District's informati on was either inconplete, inaccurate, or

i nconsistent with information provided through the State
Chancellor's O fice. Moreover, the District totals were not
consistent with the figures calculated by the Union after the

Union's own audit of the District's records.

In addition to the Federation's dissatisfaction with the
District's salary proposals and its budget data, the Federation
clains the District violated the Act by conditioning salary
proposals on a Union waiver of constitutional and statutory
rights. The Union c[ains the District -insisted that any salary..
“wproposal -or agreenenf-include a provisibn that the.District
woul d not be required to pay that salary if it determ ned
sufficient resources were not available. The Union generally
refers to this matter as the District's 72500 proposal.

Educati on Code Section 72500 entitled "Liability for Debts
and Contracts" provides, in relevant part, as follows:

The governing board of any community coll ege
district is liable as such in the nanme of
the district for all debts and contracts,
including the salary due any instructor not

made in excess of the noneys accruing to the
district and usable for the purposes of the
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debts and contracts during the school year

for which the debts and contracts are made.

The district shall not be liable for debts

and contracts nade in violation of this

secti on.
Educati on Code section 72500 is simlar to the debt limtation
‘provisions of California Constitution, -art. XVI, section 18,.
-and does not relieve the District of the requirenent that it
pay obligations inposed by law. Collective bargaining
agreenments on salaries are such obligations. Wight v. Conpton

Uni fied School District (1975) 46 Cal.App.3d 177 and Conpton

Comunity Col | ege Federation Teachers v. Conpton Conmunity
‘College District (1985) 165 Cal.App.3d 82 By insisting on

a section 72500 provision, the District wanted the Union to

wai ve its constitutional and statutory fights. The Uni on
maintains it told the District such a matter was a nonnmandat ory
subj ect of bargaining and was, in any event, unacceptable.
Nevert hel ess, Jones repeatedly raised the matter throughout
negoti ati ons and inpasse proceedings.

b. The District's Position

The District readily admts it has had difficulty in the

past because of its inability to get a proper or fully accurate

®I'n the Conpton CCD case, the Union sued the District for
a salary increase agreed upon in a collective bargaining
agreenent. The District unsuccessfully tried to avoid
liability for the increase by asserting the Constitutional debt
[imtation provision as a defense. The Court discussed
Educati on Code section 72500 at footnote 3, page 95.
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statenment of its financial status. Durfng negoti ati ons, Jones
was responsible, in part, for making sure that the District did
not prom se or conmt resources it did not have. On behalf of
the District, Jones explained that the anount of .noney
avai | abl e for salaries was contingent -upon a nunber..of .factors.. .
.including, inter alia, a reduction in average daily attendance ..
(ADA) and a possible paynent fromthe State to conpensate for
ADA decline, the effect of the Court of Appeal's decision in

Conpton Community Col|ege District, supra, an increase in

i nsurance prem uns, an increase in utility bills, and the

District's debt service (the effect of paying off |oans).

Fromthe District's perspective, the Union was unwlling to
properly consider the inpact of the above-listed budget
factors. The District concluded the Union had no intention of
- reaching agreenent on salaries until certain neasurenents such
as the cost of living allowance, the anount of noney for ADA .
“decline, and the anount - of noney available through the lottery .
were |ess speculative. The District's view that the Uni on was
not seriously interested in negotiating salary was, in the
District's opinion, }einforced when the District repeatedly
suggested that the Union neet with Lett, the business officer,
and the Union failed to do so. (The Union, in fact, went to
Lett's office on several occasions to review underlying budget
docunents and it nmet wwth himat |east once after District

negoti ators nmade the suggestion. No explanation was provided
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as to why neither Jones nor Shearer was advised of the office
visits and/or the neeting.)

In terns of Education Code section 72500, the.District does
not deny it raised the matter on nunmerous occasions. The
District raised the matter only because sone alternative was
needed to resolve an'apparently irreconcilable conflict. The
District argues, with support in the record, that it nade a
series of salary proposals during the course of negotiations.
The Uni on, however, found those proposal s unacceptabl e, perhaps
because of the fundanental dispute concerning the District's
ability to pay. Accordingly, the District contends, it could
.only agree to the Federation's salary proposals, which were
contrary to the District's understanding of its budget, if the
Union would insulate the District fromliability and ultinmte
financial ruin. In 6ther words, the District raised the matter .
as part of a bargaining strategy, perhaps to convince the Union
‘that the District was not nerely posturing when it said it
| acked the requisite funds to neet its salary demands.
Supporting this hypothesis is the fact that the District never
presented the Union with a witten proposal concerning

Educati on Code section 72500.

"The District did not specifically characterize its
position regarding Education Code section 72500 as part of the
bargai ning strategy. The characterization is m ne.
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C. Findi ngs_About Salary Negoti ations

The failure of the parties to comunicate effectively was

attributable, in part, to difficulties which occurred in the
past as distinguished fromevents related to the round of

negoti ations at issue herein. The failure was also

»wattributable to-fundamental differences.in the way .the. ... .

princi pal negotiators conmuni cated. MMnus was extrenely

preci se. He took statenents such as "find the noney and it's
yours" quite literally. | find such statenents were nade.

But, Jones never inténded that such statements be taken in any
but the nost generalémay.

The Union conplains that it did not understand what the
District was trying to communicate with respect to its
budgetary constraints or its available resources. MManus and
Thor pe each indicated they did not understand Jones. As a
~wWitness, | found Jones to be respectful and congeni al.
Frequently, however, 1 did not understand the District's
~position in salary negotiations. Under the circunstances, |
credit the Union's assertions that the District did not
adequately clarify ifs position and thaf it kept changing its
position so that neaningful negotiations were not possible.

Not wi t hst andi ng what ever subjective intentions the District

may have had, the record supports the conclusion that the

District did not present a clear picture of its resources or
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the extent to which it was willing or able to conmt those
.resources to certificated and classified salaries. Although
the District asserts Ben Lett fully explained matters to the

Union, Lett never testified nor did other witnesses testify as

- towhat was involved in Lett's explanation.: There.is:also songe

* confusion as to when Lett came to the table.  Whether .it was in.
late July or late August, it was well after nore than two
nmont hs of bargai ning generally and six weeks of bargaining over
the budget. Lett did send a letter explaining why the year-end
bal ance, whi ch was consi derably higher than projected, would
not be considered "found noney." That letter, however, dated

July 30, 1985, also arrived late in the day.

G ven the date of Lett's later and the date he was
ultimately brought to the table, | credit McManus' persuasive
testinony that the District's various explanations, provided
t hrough Jones, were either not understandabl e, not reasonabl e,
-or not consistent with the underlying data base. | find no

reason to conclude District negotiators intentionally msled
the Union; but, they did not cone to the table with sufficient
accurate information or expertise. C rcunstances may have nmade
that difficult; but, the record does not disclose the nature of
t hose circunstances with sufficient precision. It nust also be
noted that the District never requested a deferral of salary
negotiations to give it nore tinme to get a nore certain

financial picture.
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Finally, the record does disclose that two nenbers of the
District's budget conmttee came up with figures of avail able
resources which exceeded figures presented by the District at
the table. The commttee had been in e%istence nore than six
years and was conposéd of representatives selected by
- managenment, as well és a- Uni on represenfative, No . adequat e
expl anation was provided to discredit the findings of that
comm ttee.

4. Th ifi jon of the "last and_Best fers”

The Federation alleges that the District repeatedly changed
its last and best offers and in so doing frustrated the
-~ bargai ning process. The incident focused on, at the hearing
and in the Union's brief, was the District's withdrawal of its
final salary proposal_.8 Buring nmediation, on April 3, 1986,
the District made it; final salary offer-for each unit. Later, .
at the request or insistence of the Federation, those offers
~were included in proposed contracts submtted to all the
concerned enpl oyees on June 2, 1986.

Then, on July 2, 1986, Edison Jackson, the superintendent,
wrote to McManus and expl ained that a change in projected
finances had forced the District to change its offer, reducing
t he proposal for the 1986-87 school year for the classified

enpl oyees from 6.5 percent to 1 percent. The change was

8See pp. 10-14, supra, for a discussion of the w thdrawa
of the District's agreenment to a paid, uninterrupted |unch
peri od.
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presented as a decision already nmade. The Union was not given
any opportunity to give input as to mhefher t he reduction
shoul d occur at all or whether it would be preferable to cone
from sone other aspect of the District's economc offerings.
Moreover, the letter itself indicates that sonme noney was
avail able to neet the offer, even if one accepts the District's
cal cul ati ons about reduced revenues; nonunit enpl oyees were
still getting a salary increase, just a reduced one.

Al t hough the District defends its action on the ground that
t he Governor had vetoed ADA-decline revenues, the District
never expl ai ned why the avenues discusséd above were not
explored first. Nbréover, the District failed to denonstrate
it lacked the resources necessary to neet the offer.. Thus,

even though the District had |ess noney on paper, there was no

-~ evidence the District would have been unable .to nmeet the offer

it had made to the Union.

Darwi n" Thorpe received a simlar letter for certificated
enpl oyees. For them the offer was reduced to a one-half
percent on-schedul e increase.

C. Case Nos. LA-CO- 350. LA-CO- 352 and LA-CO 353

1. Coalition Bargaining
As previously noted, beginning in May 1985, a certificated

representative sat in on classified bargai ning sessions and
vice versa. Jones initially thought such nonitoring was

illegal but he said he would do nothing to challenge it
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because, he testified, "bargaining was going so well." There
is no evidence that the presence of the "nmonitor" interfered
Wi th negotiations.

Sal ary negotiations were carried on sinultaneously. Thorpe

testified that on June 28 the Union told the District it wanted

~«-=to have menbers fromeach unit present to - jointly discuss

matters that pertained to both units. Jones agreed. There is
no evidence the Union insisted upon joint negotiations. The
parties nmet at l|least twelve tinmes on the issue of conpensation
bet ween June and Cctober 21, 1985. The District never refused
to meet with the classified and certificated units jointly.

| ndeed, the District always dealt with the salary issue as one
“-whi ch concerned all enployees, not just those in the

certificated and classified units. Jones hinself testified:

And the increase was for everybody. It
wasn't just for the classified:or
certificated, it was for everybody, for all
managers, everybody el se, everyone involved.
In keeping with that testinony, it was always made clear to . the.
Union that any resources which were allocated for salaries
woul d have a fixed percentage allocated to the nonunit
enpl oyees of the District. There is no evidence the District
ever disputed the way in which the classified and certificated
units chose to divide the remaining funds anong thensel ves.
On October 15, 1985, the representatives of the classified

section net separately with representatives of the District.
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Jones cl ainms he spoke to McManus about settling the entire
contract and that McManus refused because conpensation coul d
only be discussed jointly. Although the parties had
tentatively agreed on a nunber of itens, they were clearly not
ready to settle the contract. .They were still far apart on the,
issue of binding arbitration and on the issue of salaries. In
addi tion, the Maintenance of Operations article and the
| anguage regarding the District's right to determ ne the work
year were still outstanding issues.

| have no doubt that Jones believed the contract could have
been settled if McManus had been willing. | conclude, however,
that McManus' unw |l lingness to settle the contract was related.
~to his perception of its inadequacy, nof the fact that the
certificated representatives were not present. In other words,
| find McManus did not insist to inpasse on the presence of the

certificated unit or the settlenent of its contract. | ndeed, |

~credit McManus's testinony that he did not:condition agreenment ..

on the presence of the certificated unit.

Thereafter, the Federation sought assistance of the
superintendent because the District had cancelled a neeting set
for Cxtobér 17. Jackson did intervene and the classified and
certificated units net jointly with the District on
October 21, 1985. The District attended the neeting expecting
to discuss conpensation only since it was a joint session. The

Union attended with the intention of reviewing all the
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outstanding issues in an attenpt to reach closure on both
contracts.

Al t hough surprised, the District clains it tried to discuss
separate proposals and that Thorpe refused, allegedly

respondi ng that the Federation was not going to discuss

-:.-proposal s separately -and that all issues had to be settled with

both units or there would be no settlenents. Nevertheless, the
parties did discuss separate issues, never even reaching the
i ssue of conpensati on.

Thorpe denies ever conditioning settlenent of one contract
on settlenment of the other. | credit his testinony. G ven the
di scussi on of separate proposals on October 21 and given the
long history of bargaining for separate contracts, | find
Thorpe did not try to nmerge the contracts or condition
settl enent of one upon settlenent of the other.

There is no dispute, however, that if the District had nade
resources available for salaries, each gontract_mould have
settled shortly theréafter. Thorpe admts stating he wanted to
settle both contracts on that day. Thorpe was undoubtedly
assertive and Jones m sconstrued what was said. Cctober 21,
1985, was the last day of bargaining before the inpasse

procedures were invoked.

2. Di vi sion Chai rpersons

VWhen the District and the certificated unit first nmet on

May 7, 1985, the District generally identified the division
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chai rperson structure as an area of concern. The District
first presented a witten proposal on that issue on

August 8, 1985. The District contends that the Union's bad
~:faith bargaining is particularly evidenced by its failure to
respond, in mwiting,fto t hat proposal.

The Union did not submt a conprehensive witten or oral
response to the District's initial written proposal. Based
upon the record as a whole, however, the District's allegation
that the failure to submt a witten proposal is evidence of
bad faith is wthout factual support. The District's sole
witness on this subject, Dr. Joan Clinton, the associate dean
of liberal arts and devel opnental studies, testified that the
District made changes in its proposal after ongoi ng di scussi ons
with the Union. dinton admtted the ofiginal District
- proposal was not conplete. To be conplete, she stated it

-needed additional .information on release tine, conpensation,

..duties and responsibilities, and the manner of selection

After presentation of the original District proposal,
Thorpe went to Cinton's office to discuss ways in which the
Uni on considered it deficient. During the tine remaining for
negoti ations, the District, after discussions with the Union,
continued to make nodifications in its proposal, presenting the
Union with a revisedzyersion on Cbtoberj21, 1985. Thereafter,
in January 1986, durfng medi ation, the District and the Union
agreed to "breakout" the chairperson issue and submt it to a

joint conmttee for study.
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3. Failure to Arrive on Tinme for Bargaining Sessions

The District asserts and the Conpl aint alleges that the
Uni on consistently arrived 30 mnutes late to bargaining
-~sessions. The.evidence presented sinply does not support this

“allegation. Floranell Shearer--was-the.only District-witness to.

~.address this matter and, although she stated that it never

seened the Union was on tinme, she had no independent
recoll ection of when the Union was late or how late. Her
cont enpor aneous notes did not refresh her recollection, which
remai ned vague. |

The only docunentary evidence on this issue was a |ist
conpiled fromthe above-referenced notes. It included the
schedul ed bar gai ni ng sessions, the scheduled starting tinme, the
tinme the neeting actually started, and, on occasion, a reason
for the late start. On the dates when the sessions did start
30 mnutes or nore after the scheduled starting time, no reason
was given for the late start. O the 25 listed bargaining and
medi ati on sessions, the notation after only 3 indicates that
one Union representative arrived | ate. IEven in those cases,
however, there is no way to attribute the late start of the
session to the late arrival of one of many bargaining
representatives.

4. Failure to Respond to_District Salary_ Proposals

The nature of salary negotiations is discussed earlier at

pages 19-30. Allegation 4(d) in the Conplaint in Case No.
LA- CO- 350 specifically alleges that the bad faith bargaining of
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the Uni on was evidenced by its failure to respond to District
proposals in witing and its refusal to bargain about factors
used in determining District resources available for salaries.
The record does not support a finding that the Union failed

to respond in witing. I ndeed t he Union Introduced witten

. salary proposal s although nost presentations were verbal.

Mor eover, there is nb evi dence that the District ever insisted
or even asked the Union to reduce its verbal proposals to
witing and the District cites no authority which required that
proposal s be submtted in witing. Throughout the hearing,

W tnesses testified that the parties used a chal kboard for the

- . presentation and discussion of salary proposals. - Matters woul d

be discussed and then reduced to witing on the board.

The neaning of the allegation regarding the Union's refusa
:to bargain about the factors used to determne the District's
resources is unclear. Based upon the argunents set forth in
-the District's brief, it appears to nean that, by failing to
fully consider the District's budget and the explanation of
t hat budget, the Union evidenced its intent not to reach
agreenent or bargain seriously. In the brief, this argunent
seens to rest, in significant part, on the allegation that the
Union did not meet with Lett when it had an opportunity to do
so. But, as previously noted, the Union did neet with Lett and
the Union did exhaustively review budget docunents maintai ned

in Lett's office. It is clear that the Union did not accept
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the District's calculation of or explanation of various budget
factors. There is no factual support for the allegation that

the Union failed to consider or discuss those factors.

5. Increase_of Salary Demands and_Refusal to
Meet During Mediation

The District clains that the Federation increased its
sal ary proposals at the start of mediation: The Union clains . .
that, at the request of the nediator, it summarized what its
previ ous bargai ning proposals had been and the District
m sinterpreted that presentation. | credit the testinony of
Thor pe and McManus.

| also find that the Union did not increase its salary
demands | ater during nediation. Throughout negotiations and
medi ati on nost salary proposals put forth by the Union included
provision for a percentage increase on the salary schedul e.
After that, there were a nunber of proposed increases which
were a percentage of an indeterm nate anount. For exanple, in
June 1, 1985, the certificated unit wanted an 11.1 percent
i ncrease on the schedule, plus $3,000 in fringe benefits plus
42 percent of each dollar of new noney up to a certain |evel.
Proposal s during nediati on were dependent upon the anount of
lottery noney and covered three years. Wthout know ng the
amount of "new noney" or the anount avail able through the
lottery it is inpossible to conclude that the Union increased

its salary demands during nediation.

37



The District also alleges that the Union failed to neet
face to face with the District during nediation. The District
contends that the Union refused to neet on June 20, 1986, to

di scuss the District's last and best offers which had been

~-=transmitted to unit enployees. at the Union's request on

“June 2, 1986. The District does not dispute the facts
presented by the Union. On June 20, the Union did neet the
medi ator and the Union's attorney nmet with the chief negotiator
and attorney for the District. The latter neeting was face to
face. The District cites no authority for its contention that
sonething different was required.

D. Case Nos. LA-CO-359 and LA-CO 360

The District alleges the Union organi zed, caused, and
engaged in a concerted sick-out during neditation on
March 7, 1986. The evidence establishes and the Uni on does not

di spute the fact that a higher percentage than normal of

-~ certificated and -cl assified enployees.wéreuabsent on

March 7, 1986. Thirty-two percent of full-tine certificated
unit enpl oyees were absent and approximately 26 percent of

classified unit enployees were absent on that date. \What the

Uni on disputes is the allegation that it organized, caused, or

engaged in or supported the alleged sick-out.g

The Union officially established a Job Action Conmittee in

°Several years earlier when a job action was sanctioned,
the rate of enployee participation was at |east 78 percent.
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January or February 1986. The conmttee was to investigate,
eval uate, and report back on various pressure tactics the Union
m ght use on the District. The designated menbers of the
commttee were Toni Wasserberger and Fred Broder, although
--menber ship was open to any other interested Union:menber. The
~conm ttee was not authorized to call -for any job action; it was.
merely to report back. As of March 7, the commttee had not

reported back.

On March 7, the leaders of the classified unit were:
McManus as president, Matthew Smth as vice president; Ray
Ram rez as treasurer; and Florence Morton as secretary. For
the certificated unit the leaders were: Darw n Thorpe as
president; Goria Schleimer as either vice president or
secretary; Don O Brien as treasurer, and Pat McLaughlin as the
enpl oyee representative.

The Union |eaders called as witnesses deny any job action. _

~+=+was -cal led for  or sanctioned. ~ No job action of any kind had .. ...

been authorized by the Union but the Union did not repudiate
the actions taken by enpl oyees on March 7.

To establish that an unlawful job action had taken place,
the District called a nunber of w tnesses who called in sick on
March 7 or who allegedly had sone inforﬁation pertaining to the

sick-out. A review of their testinony is appropriate.
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Fl oyd "Hank" Smth is a professor of library services and
the head librarian for the District. He has been a District
enpl oyee for 32 years. On the evening of March 6, 1986, Smth
received a tel ephone call fromJohn Carroll. Carroll, who is a

‘menber of. the Union but not an officer, told -Smth, that. many .

~+ faculty menbers did -not plan to be at work.the .next day. Smth

does not recall the Union being nentioned during that
conversati on. Smth testified that he was neither encouraged

nor discouraged fromnot going to work the next day.

Smth, who did go to work on March 7, testified that on
March 6 his colleagues were quite agitated about renmarks nade
by. Presi dent/ Superi ntendent Jackson at a faculty neeting.

Al t hough Smth was not present at the neeting, he heard other

faculty nmenbers conplain that Jackson had said words to the

"w.effect that the Union |eadership "was trying to |lead the black

faculty around |ike nonkeys or baboons."

John Carroll is a-certificated-enployee of the District.
He was absent fromwork on March 3 and Nhrch 7. He testified
he was undoubtedly out because he was tired or sick. He
testified that no one told himto stay honme fromwork on the
7th, although he is sure he discussed a variety of job actions
with Toni Wasserberger on a nunber of occasions in the context
- of discussing a thousand other things. Wasserberger teaches
karate to Carroll's teenage daughters and they speak with one

anot her frequently.
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When asked whet her anyone called himto discuss a sick-out
or called to ask himto enlist other enployees in a sick-out on
or about March 6, 1986, Carroll responded as foll ows:

Not that | know. People were discussing

t housands of different things at the tinme.
The faculty was upset, to the extrene. |

i magi ne the tel ephones were going off the
hooks  at everyone's house.

When asked why the faculty was upset to the extreme, Carroll
added that he could look in his wallet for one reason. He went
on to further explain his answer.

A | do recall, there had been a faculty
nmeeting called by Dr. Jackson sonewhere
around this active time, where accusations
m$re made about the faculty that were not
cl ear.

Q What sort of accusations?

A Oh, | recall the one that puzzled nme
the nost was that we were told that certain
of us were being duped, we were puppets
being pulled around sone nystery person
pulling the strings, and | was kind of

-wondering who the puppets were and who the
string-pullers were.

Joyce MIls is a certificated enpl oyee who has worked for
the District for nore than 10 years. |In March 1986 she was a
faculty advisor to the learning center and she taught two
cl asses. She was not scheduled to work on March 7, but as a
formof protest she called in sick anyway.

Prior to that date MIIls had discussed working conditions
wi th other enpl oyees who agreed that March 7 was a good date to

let the District know they had had enough. MIlls testified
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that she may have discussed the matter with McManus because
t hey worked together but she wasn't positive and she coul dn't

remenber any reaction he nmay have had.

MIls also testified that she had a conversati on about the

sick-out with Floyd Smth, the-librarian, who had called. for ..

. _‘another reason. She said.that Smth felt that staying out was .

a good i dea. (Smth did report for work on March 7, however.)
MIls also testified about the faculty nmeeting which took place
on March 6. She stated it was a very professional neeting
until the superintendent got quite upset and angry. She
testified as foll ows:

| only renenber it because it upset ne so

much. He said our union |eadership was

using —this is not a quotation — our

uni on | eadership was using a black woman to

destroy black nen. And | renenber it ful
well because all the —a nunber of bl ack

wonmen on canpus kept saying, "Is it you?" to
each other, "Is it you? 1Is it you?" W al
kept |ooking at each other.

MIls indicated that ‘at |east ten of her colleagues were ..
angry about the faculty neeting and the statenments attributed
to the superintendent. In addition to any genera
di ssati sfaction she may have had with her working conditions,
MIls indicated that she was upset with the faculty neeting
which left her confuéed. .

MIls was a forthright witness who stated she was nervous

in the role but expressed herself well. GCenerally she stated
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the faculty was upset and that various job actions were
di scussed. She was able, however, to distinguish what happened
on March 7 fromwhat happened when the Union sanctioned a job
action. \Wen enployees went on strike several years earlier
- she knew it was Union sanctioned because .of Union neetings. .On,.
" March 7, she had no reason to conclude -the activity was Union .
sanctioned; it was an expression of enployee di scontent, not
necessarily connected with the Union. She did express her
opinion that the Union did not object to the sick-out because
no one called her and told her not to stay out and because
“certainly, the union officers and other union nenbers nust
have heard about it."

Saul Panski is an associate professor of l|ibrary services.

On the night of March 6, 1986, Panski arrived honme fromwork

. late. A colleague called and indicated she would be sick the

next day. He infornmed her he was also sick and woul d be going

~'to the doctor the next day. .. Panski .did not speak with anyone

el se about not being;at wor k on March 7.

Panski testifiedfthat, to his know edge, there was no
Uni on-sanctioned job action because the nenbership never took a
vote. He understood that the job action commttee had no
authority to sanction a job action, but was to bring
reconmendati ons back to the nmenbership. Panski did not deny

t hat many enpl oyees who were active in the Union were probably

43



pl eased that a nunber of enployees were sick on March 7. Wth
regard to the faculty neeting on March 6, Panski testified that
the president talked about the enpl oyees not being msled and

not followng the actions of a few like .a bunch of orangutangs.

Pieter Jan Van Niel is the head of the District's ‘Theater:

.~ Arts ‘Departnment.  On March 6, Van Niel was on canpus until

around 11:15 p.m \Wen he returned honme, a nessage, taken by
his children, indicated that sonme of his colleagues were going
to be out sick the next day. Van N el did go to work on

March 7, but was apparently late. The adm nistration, thinking
he was not comng in, had cancelled his class. Van N el
testified that there was great confusion as to whether there
had been any sanctiop what soever for the sick-out or whether

i ndi vidual s had sinply made a choice to stay out. Van Niel
~descri bed a general sense of confusion and frustration at the
District. He testified as foll ows:

| ~think you need to understand that this
event on Friday created such a sense of
confusion that there was a great deal of
cross-tal k anmong many different segnents,
and to identify even the segnents as pro or
con on that issue would be an incorrect
assunption. | think there is a great dea
of gray matter which occurred during that
time and a great deal of gray matter that
came up in the discussions, a lot of
frustration, a lot of anger, a lot of
upset. So to ask me to attenpt to nail down
wth a specific person the substantive

i ssues which | talked about with that
specific person would be really inpossible
for me to do.
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Dr. Rhoda Lintz Casey Is a certificated enpl oyee of the
District who serves as the division chair for basic skills and
devel opnental studies. Casey recalled that she was absent from
work the day after there was a faculty nmeeting and that she did

~“receive a phone call from . she believed, doria Schleiner,
“telling-her that "sone people-meré not feeling too well and . .
probably woul d not be working." Casey noted, however, there
was nothing specific in terns of an outright plan. Casey
specifically testified that Schleiner did not suggest that

Casey take any actioﬁ and she had no know edge as to whet her

Schl ei mer was an officer of the Union.

Casey testified that faculty neetings at the District had
beconme quite stressful. Although she was not specific about the
meeting on March 6, she offered the follow ng testinony:

[He (the President) made sone really
irrational statenents. He talked about a
-group of 10 people who were trying to
underm ne the college, trying to close its
doors; |1'mgiving substance now, not exact
guotes. And he said things like, "I know
about your secret neetings, both here on
canpus in your offices and in your honmes. |
know about the things you're witing and you
need to stop all this witing." It was
pretty clear that | was one of the 10 that
he was referring to, basically the people
who are active at school, working, trying to
keep the place together.

Casey testified that such statenents were an exanple of the
type of stress placed upon the faculty.
Earline S. Brokenbough is a classified enployee of the

District who, on March 7, 1986, was assigned to work on the
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di sbursenent and preparation of grant checks, along w th other
duties. Ms. Brokenbough did not have any clear recollection of
events prior to March 7. Ms. Brokenbough does believe a

si ck-out occurred but she had no discussions with anyone after

- the alleged event and-the only .conversation she.recalls,.before

wosrinvol ved -a-tel ephone:call .froma fenal e-who was -not an officer. .

of the Union. The pﬁrase "sick-out" was used in that
conversation and Brokenbough did testify that she was asked to
participate in a sick-out. Brokenbough did not indicate if she
had parti ci pat ed. Her cal endar indicated that she was out sick

on March 3, 4, and 7.

Carol Beal is a classified enployee of the District. Based
upon runors which she believed began circulating prior to March
6, Beal thought that March 7 was to be a union-sponsored job
.action day. She stayed hone fron1work,iin part, because she

wanted to support t he Uni on. Al t hough she could provide no

~=rconcrete evidence of -Union- sponsorship, Beal .could think of no .

one el se who would want the job action.

Steven Lupold is a classified enployee of the District who
did not work on March 7 because, he clainmed, he was out the
ni ght before bowing and did not feel very well. Lupold
testified that he had participated in general discussions with
Toni Wasserberger and Fred Broder about informational picketing

or other actions which m ght facilitate bargai ning but there
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was no specific discussion of any job action on March 7.
Lupol d did not receiVe any calls either directing himnot to
come to work, suggesting he not cone to work, or telling him
others were not comng to work on March 7.

Linda McKray is also a classified enployee of the

oD stricte Although -she-was:-not .at work .on March 7, she does .

not recall any plan not to be there and, in fact, she was
subsequently surprised to learn her co-worker had al so been
absent that day. She recalled no specific discussions about a
job action on March 7 although she admtted that there were
general discussions about taking sone action against the
District.

Dorsey Randol ph is a classified enployee of the District
who, in March 1986, worked as a senior clerk-typist in the

devel opnental research office. Randolph testified that he was

. absent fromwork on March 7 because he had the flu and that he .

“l earned that ~other enployees were absent that day only when he ..
returned to work.

Bruce McManus was not at work on March 7, 1986. MManus
testified about events prior to that date which may have
contributed to absenfeeisn1on the 7th. He stated that the
superintendent nmet with the classified enployees in Decenber,
January, February, and on March 6. |In Decenber the
superihtendent told the enpl oyees they were the best in the

state, but they were severely underpaid. He told them how



inportant it was that they get a raise. |n January, he again
told them they were underpaid and he intended to put nobst of
the lottery noney towards their salaries. In February, he
again repeated his alleged belief that lottery noney should go

"to their salaries. On March 6, however, -the superintendent .

“ioo-brought ‘Ben-Lett to the meeting with-classified staff. Lett ;..

read to the enployees fromthe state Chancellor's guidelines
advising themthat lottery noney was only to be used for

i nstructional purposes; in other words, it was not avail able
for classified salaries.

After the neeting, according to McManus, enployees were
depressed and upset. Nevertheless, . McManus flatly denied
having any information which would have led himto concl ude
that classified enployees were not going to be at work on
March 7. He attributed his absence to exhaustion

Darwi n Thorpe was not at work on thch 7, 1986. His
absence was for-reaséns of personal necessity since he had to
take his wife to the doctor, an appointnent which was schedul ed
earlier in the week. The District did not count Thorpe anong
t hose sick on March 7.

Thorpe testified that he did not encourage any enpl oyees to
stay away fromwork on March 7 and he did not know of a planned
sick-out. \When asked if he had di scouraged such activity, he
testified as follows:

A Kind of, in a fashion. 1In all the
di scussions that were taking place in March
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and about all matter of job actions that

m ght bring the District around to

negoti ating, various people would make
suggesti ons about what should be done. And
in ny capacity as Union President | would
indicate in-all those occasions whether or
not | personally thought it would be usefu
or timely and so forth. And to the
suggestions of sonme people that there should
be a conplete at |east work stoppage or

sl omdown at the point, 1 indicated that the
timng was wong and that | didn't feel that
that kind _of thing was warranted because
nedi ations were still in kind of an ongoi ng
process. That we weren't really in a
concluded station or stage with nediation.

Q Can you renenber the nanes of anybody
you expressed that sentinent to?

A There were several people. One of them
| renenber distinctly because we had a

di scussion on it, it was Pat MLaughlin.

And sone — ' mtrying to think. Most
menbers were pretty argunentative, sone had
lots of reasons why they thought that a
general work slowdown should be put into
effect inmmediately. But_it was the
contention of the people that | talked with,
you know officers, that that was not the
tinme_to_do_anything. (Enphasis added.)

In addition to the testinony-fromthe -many enpl oyees who - ..
had or had not been at work on March 7, 1986, the District
offered testinony fromJoan Cinton and Floranell Shearer. The
testinony that the District had no advance notice of a work
action and the testinony that a higher percentage of enployees
than normal were absent is uncontrovertéd.

Clinton and the éuperintendent also testified regarding the

faculty nmeeting on March 6 and the superintendent's coments.
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Clinton recalled Jackson gave a factual presentation on the

budget, but she admtted that, since it was nothing new, she

did not pay a great deal of attention. Jackson deni ed making

-any di sparagi ng renmarks about the faculty.10

In addition to its clainms that the.sick-out .violated

""“%?section*3543a6(d);u the District- clains'that the alleged-job .. .- ..

action violated the provisions of the expired CSEA classified

contract. That contract provided, in relevant part, as follows;

It is recoghized that the need for continued
and uninterrupted operation of the District

is of paranount inportance and that there

should be no interference with such
operati ons.

The District agrees it should not, during

the termof the Agreenment, |ock out nenbers
of the bargaining unit as a result of a work

st oppage by other District enployees.

The Association agrees that neither it nor
any person acting in its behalf will cause,

aut hori ze, engage in, sanction, nor wll

any

or its nenbers take part in a strike against

the District, or the concerted failure to
- report for duty, or wllful absence from

duty.

Not hi ng contained in this Agreenent shall

be

construed to restrict or limt the District
of the Association in its right to seek and

obtain such judicial relief as it may be

entitled to have under law for any violation

of this or any other Article.

10For purposes of the decision herein it is unnecessary
to make a finding as to whether or not Jackson made the

statenments attributed to him What ever was said

enpl oyees

bel i eved he nade negative remarks and responded accordingly.
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No evidence was presented to indicate that the Federation had |
agreed to be bound by or had accepted any portion of the CSEA
contract which expired on June 30, 1985.

1. 1SSUES

A. Dd the District engage - in bad faith bargaining.and. . . .

=ivfail to partici pate i good ‘faith.in the:.inpasse proceedi ngs:.

set forth in the EERA?

B. Did the Union violate the EERA when the classified and
certificated units bargained jointly on sone issues?

C Dd the Union violate the EERA when enpl oyees it
represents in both the classified and certificated units
engaged in a sick-out on March 7, 1986, while the parties were
engaged in nediation?

V. CONCLUSIONS OF LAW

A. Case No. LA- CE 2276

In determ ning whether there has been a pattern of bad

“.faith bargaining, the totality of aparty's. conduct nust be

reviewed. Stockton Unified School District (1980) PERB

Deci sion No. 143; Pajaro Valley Unified School District (1978)

PERB Decision No. 51. In the instant case, it is found that
the District failed and refused to bargain in good faith and
failed to participate in good faith in the inpasse procedures
with respect to the classified bargaining unit. Although
District representat i;ves assert the District had the subjective

intent to reach agreérrent, the District's repeated violation of
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the rules relevant to good faith bargai ni ng belie that
assertion.
Some of the sane District conduct inpacted upon

negotiations with the certificated unit. Again, using the

--.totality of conduct standard, the.evidence is sufficient to

- find that the District:violated:-the Act with-respect to that . .

unit, although it is a nuch closer question.

1. [he dassified Unit

At critical times during the District's negotiations with
the Federation, the District frustrated the Union's attenpt to
secure a collective bargaining contract. First of all, the
District failed to take a clear, cohesive, or consistent
position in salary negotiations. To sone extent, the
District's failure to state with specificity the anmunt of
~-money it had available is understandable. Some resources such

~as ‘the cost of Iliving adjustnent (COLA), ADA decline noney, and

“~lottery fund:-allocations were-not.known to -the District.  PERB..

authorities suggest the District could have requested a
deferral of negotiations on salaries until its financial

pi cture was better de__fi ned. State of California, Departnent of

Personnel Adm nistration (ACSA). (1986) PERB Decision 569-S; San

Mat eo County Community College District (1979) PERB Deci sion

No. 94. The District did not, however, request deferral.

The District's general conduct with respect to salary
negotiations fits the description of bad faith bargaining set

forth by the Board itself in Miroc Unified School District
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(1978) PERB Decision No. 80. In that case, the Board described

surface bargai ning and noted:

It is the essence of surface bargaining that
a party goes through the notions of

negoti ations, but in fact is weaving

ot herwi se unobj ecti onabl e conduct into an
entangling fabric to delay or prevent
agreenent. Specific conduct of the charged
party, -which when viewed in isolation may be.
whol |y proper, may, when placed in a
narrative history of the negotiations,
support a conclusion that the charged party
was not negotiating with the requisite
subjective intent to reach agreenent. Such
behavior is the antithesis of negotiating in
good faith. Id at p. 13. (Footnotes
omtted.)

In the instant case, when the whole fabric of salary
negotiations is reviewed, it is concluded that the District's
conduct neets the Muroc standard of not bargaining in good
faith.

The record reflects the District was not nerely evasive

about the anount of noney avail abl e. The District also

7 -vaci | | at ed -about -t he anmount -of noney it needed to operate. .

Accordingly, the District sent signals to the Union suggesting
nmoney could be used for salaries and then the District
inexplicably altered its position. Thus, it is concluded that
the District couldn't decide what it had avail able and want ed
to allocate to salaries, or the District's designated

negoti ators were unable to explain the District's position. In
either event, the District's vacillation on the salary issue
inplies the Elstrict:did not intend to %argain about sal aries

or reach agreenent .

53



Sal ary negotiations were further frustrated and confused
by the District's repeated introduction?of t he Education Code
section 72500 provisfon. Jones stated fhat he knew fromthe
"~ begi nning that any provision regarding Education Code. section
72500 woul d not be acceptable. Thus, his repeated-introduction .
wiof that subject can only be seen as a-.deliberate attenpt to
frustrate negotiations. Accordingly, wthout even reaching the
guestion of whether the District unlawfully conditioned
bargaining on matters within the scope of representation on the
Union's agreenent to bargain a nonmandatory subject, | find
that, in the repeated introduction of Education Code section
72500, the District aennnstrated it-did not have the subjective
intent requisite to éood fai th bargai ni ng.

QG her District conduct further supports a finding of bad
faith bargaining. For exanple, the conclusion is inescapable

“that the District reneged on several tentative agreenents.

““Renegi ng-on tentative.agreenents is -an indicator -of bad faith...4.

bargai ning. Stockton Unified School District, supra: San

Ysidro School District (1980) PERB Decision No. 134. First,

the District agreed to give up its unconditional right to
establish the Iength?of the work year. ?There had been

consi derabl e discussfon at the table and the parties agreed the
District would retain a conditional right to establish the work
year. On or about Cctober 8, the District reneged on that

agr eement .
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The District also repudiated the tentative agreenent to
provide a paid, uninterrupted lunch period. The latter subject
was agreed to unconditionally in late June or early July 1985.
It was included in the "nmaster agreenent" prepared .by the
District itself for a neeting-in Cctober 1985 - and was-initialed..
- on Cctober-15. -~ Provision-for-a paid,- uninterrupted |unch
period was also included in the District's proposed contract
whi ch was transnittedtto the enpl oyees in early June 1986.

W thout prior consultation, notice or discussion with the
Union, the District told the enployees that the provision for a
pai d, uninterrupted lunch period was a m stake. Since the
matter was discussed at the table, and repeatedly included in_
every draft of tentative agreenents, it is concluded that the
District agreed to a paid, uninterrupted |unch period and
-reneged on that agreenent.11

The evidence further established that the District reneged
"% on the agreenent to-delete-the-naintenahce of .-operations
provision fromthe céntract. After several discussions and
agreenent on the retention of sone |anguage fromthe article,
the parties reached agreenent on July 8, 1985. On Cctober 8,

1985, the District repudiated that tentative agreenent.

YWhen the District repudiated the agreement, it
denmonstrated it had failed to bargain in good faith. The act
of repudiation took place during inpasse proceedi ngs, however.
Accordi ngly, the conduct nust be considered a violation of
section 3543.5(e).
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The District also failed to abide by agreed-upon ground
rules. As noted above, when viewed in isolation, the failure
to adhere to the ground rules was not an egregious act. \Wen
viewed in context, hqmever, it is evidence of the District's
- casual ,- perhaps cavafier, approach to negotiations.: The . .
“parties agreed on a provision for organizational security on
July 25, 1985. Under the agreed-upon ground rules, the matter
shoul d have been initialed by the D stinct at the next
regul arly schedul ed bargai ning session on July 29. Jones, who
had no famliarity with the ground rules, did not see any
necessity to sign it at the next regular session, although the
Uni on had prepared a clean copy .of the agreenent and although
the District did not dispute that agreeaent had been reached.
When Jones was questioned about the organizational security
provision, he indicated nothing would be signed until OCctober
1985. PERB has held that negotiating "ground rul es" is
“.equivalent to a mandatory subject of -bargaining. Stockton .

Unified School District, supra; Gonzalez Union Hi gh Schoo

District (1985) PERB Decision No. 480. In other words, the
ground rules are as inportant as other matters to be

negoti ated. Accordingly, violation of the ground rules nust be
viewed as reneging on an agreement and is yet another indicia

of bad faith bargaining.

In addition to the matters di scussed above, the District

does not dispute the evidence that it dramatically altered its
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last and final offer to the Union while the parties were
participating in the inpasse proceedi ngs, in between nediation

and factfinding. The District alleges, "but did not establish

that nodification of its last and.final offer was the result of

an econom c inperative.

Al t hough the District's offer had:not-yet been accepted by -
the Union and, thus, was not binding upon the parties, the
significant reduction in the 1986 through 1987 sal ary proposal,
wi t hout any apparent -exam nation of alternatives, frustrated
the nediation and factfinding process and evidenced the sane
casual approach the District brought to the negotiating table.

Finally, negotiations for-a collective bargaining agreenent
in the classified unit were hanpered by threats against Union
menbers to add negative materials to personnel files if the
Uni on ‘insisted upon a return to-language contained in the .
previous collective bargaining contract on the subject of
enpl oyee personnel files. =+ (See section'B.l.d. pp.--16 to 18
supra.)

There is no evidence that the District sought to change the
provisions in the old contract, during the course of
negotiations. On the other hand, the Union did try to change
that |anguage to reduce the anmount of time derogatory materi al
would remain in a personnel file. \Wen the parties were unable
to reach agreenent, on Cctober 8, 1985, the Union offered to
abandon its proposal and accept the |anguage in the previous

col l ective bargai ning contract.
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Jones rejected the suggestion. Unfamliar with the
previ ous contract, he thought the |anguage suggested by the
Union was far too liberal. Jones argued that, pursuant to a

case identified as Cockburn v. Santa Mnica Conmunity Coll ege

District Personnel Conm ssion (1984) 161.Cal.App.3d. 176,

~+materials-derogatory-to an enployee could be used in a

disciplinary action provided that they had previously been
shown to the enpl oyee, whether or not such materials were in
the enpl oyee's personnel file. After Floranell Shearer advised
Jones that the |anguage sought by the Union was in the previous

contract, he was still reluctant to accept it. It was at that

- time that he stated that all supervisors would be advised to

pl ace every negative event in an enployee's personnel file.

Al t hough the parties testified the discussion was nore
i ntense than previous bargaining sessiohs, given it was a
bar gai ni ng session and given that no adverse action was taken,
1 amreluctant to find that Jones' statenents constitute an
i ndependent violation of the EERA. The actors on a collective
bar gai ni ng stage nust be given a certain anmount of |atitude and
must be allowed to posture, spar or otherw se engage in
theatrics which mght, in their opinion, enhance the cause of
the party they represent.

Al t hough not constituting a basis fqr an i ndependent
violation of the EERA, the District's pbsition on enpl oyee

personnel files is yet one nore indication of bad faith
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bar gai ni ng. Fronerbyuary until October 8, 1985, there is no
evi dence the E]stricf was dissatisfied in any way with the
provisions in the previous contract regarding classified

enpl oyees' personnel files. Yet, on Cctober 8, 1985, the

District refused to accept the |anguage whi ch woul d have

« =«mai ntai ned the status quo. Indeed, the District went further .

and threatened to change terns and conditions of enploynent as
a condition for returning to the |anguage which maintained the
status quo. Such conduct is indicative of the District's
conduct in negotiations which supports the conclusion that it

did not have the subjective intent to reach agreenent .

2. The Certificated Unit

The District's negotiations with the certificated unit were
characterized by many of the sane difficulties which pervaded
“.negotiations with the classified unit..  The difficulties with

sal ary negoti ations, the Education Code section 72500 provision
.and the last and final salary offer were identical.
Negotiations for the certificated unit were also sonmewhat
hanpered because the District was evasive and nonresponsive to
the Union's proposal -on the transfer and reassi gnment of
faculty. In addition to these events which were taking place
at the table, the District was taking unilateral action with

respect to the certificated calendar.12

121 take official notice of the findings which were nade

in two other PERB cases, and not appealed. |In Unfair Practice
Case No. LA-CE-2273, | found that the District had violated
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There is no dispute that many issues which concerned the
certificated unit were resolved during the course of
negotiations for a new contract. There is sone evidence that
there was an established network for resolving disputes outside
- of conventional bargaining channels. For. exanple, .Thorpe and
~Cinton seened to discuss the resolution of matters, such as a
guestion concerning division chairs, mﬁfhout the intervention
or even know edge of Jones.

There can also be no dispute that the primary issue
concerning the certificated unit was salaries. The
Federation's certificated unit had negotiated the previous
--col l ective bargaining contract and presumably could live with
nost of its provisions, in contrast to the classified unit
whi ch found many of the earlier CSEA provisions unacceptable.
Accordingly, the positions taken by the District on the .issue
of salaries inpacted on the entire fabrfc of negotiations and
“~those negoti ations al one nust be studied to determine if the.

District evidenced the subjective intent to reach agreenent.

Since the evidence overwhel mngly supports the concl usion

that the District did not clarify its proposals, did not

section 3543.5(c) and derivatively sections 3543.5 (a) and (b)
when it unilaterally established the calendar for intersession
and Saturday classes. That case was consolidated with Unfair
Practice Case No. LA-CE-2272, to which exceptions were filed.
Accordingly, the Order in Case No. LA-CE-2273 is not final. In
Case No. LA-CE-2393 (HO U-327), | again found the District had
violated the Act by unilaterally establishing intersession

cal endars. That aspect of the case was bifurcated from all
other issues and the Order issued therein is final.
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present a picture of the resources it could or would conmt,

did confuse bargaining by the i ntroduction of predictably-

unaccept abl e proposalé and did | abel offers as firmand then

withdraw them it is found that enough indicia of bad faith

‘bar gai ni ng are present

Act .
B

Case Nos - CO-350. LA-CO- 352 and LA- 353

to conclude the District violated tle.........

As set forth in the Findings of Fact above, the evidence

presented on many issues raised in the above-referenced matters

was insufficient to sustain the factual allegations set

in the Conplaints.

forth

Accordingly, there will be no discussion of

. those matters in.this section.. On the issue of coalition

bar gai ni ng, homever,'the evi dence was sufficient to raise a

guestion as to whether

| t

is generally accepted that

acceptabl e but nerged or coalition bargaining is not.

='in-Morris, The Devel oping. Labor- Law. - Second Edition: .

The ternms "coalition" or "coordi nated"

bargai ning are often used interchangeably,

al though there is a logical difference
between the terns which corresponds to the
intent and nature of the nutual bargaining
activity. "Coordi nat ed" bargai ni ng connot es
conmuni cati on and accommodati on anong

di fferent bargaining agents but independent
deci sion nmaking in separate bargaining
processes. Such activity is therefore not
Illegal as such. "Coalition" bargaining, on
the other hand, inplies a de facto nerger of
bargaining units, or an effort to achieve
that end. Thus to the extent such a nerger
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is forced on a nonconsenting bargaining
partner, a refusal to bargain, by virtue of
I nsi stence on a nonmandat ory bargai ni ng
subject, results. 1d. at pp. 666-667.
The Board itself has subscribed to the above-quoted
analysis in Glroy Unified _Schoo Lstrict (1984) PERB
Deci sion No. 471 and Savanna School District (1982) 'PERB

Decision No. 276. In Glroy, the Board al so noted:

The use of common bargaining sessions to
negoti ate separate agreenents nerely goes to
the tine and place of negotiations and does
not inpinge on the integrity of the
i ndividual units or the enployer's right to
consider unit proposals on their own
merits. ... It follows that a proposal to
negoti ate two separate contracts during the
same bargaining sessions falls within the
right of a party to suggest reasonable tines
and intervals for bargaining sessions. I d.
at pp. 8-9
On the other hand, the Board noted, "the nerger of two or nore
unit negotiations inherently alters the .finding.of unit
appropri at eness. "

The ‘bargai ning described in the instant cases does not
neatly fit into eithér the definition of coordinated or
coalition bargaining. Bargaining about noneconomc itens could
probably be described as coordi nated bargaining. Not I|ong
after certificated bargaining began and the classified unit had
its ground rules, a representative fromone teamnonitored the
bar gai ni ng sessions of the other team There is no evidence
t hat anything which took place at those sessions was i nproper

or violative of the Act.
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The bargai ni ng which took place with respect to salaries
was sonet hing nore than coordi nated bargai ni ng. It was never
suggested or proved, however, that the certificated and
classified units were trying to nerge oF obtain the sane

contract. - They mere;trying to coordinate the way in which.the

- moni es available-for salaries were distributed. Thi s seens

sonmething less than the hornbook definition of coalition
bar gai ni ng.

No matter what |abel the bargaining is given, whether or
not it violates the Act is contingent upon whether the
Federation refused to bargain unless the District agreed to
meet jointly or whether the Federation conditioned settlenent
of one contract upon-settlenent of the other. | find that it

did not. At all tines relevant hereto, the District agreed to

~--meet jointly with the certificated and.classified units on .the. .

issue of salaries. At no tine did either McManus or Thor pe

-refuse to go forward without the other and at no-tinme did any . ..

representative of the Federation condition the conclusion of
negoti ations for one unit upon the conclusion of negotiations
for the other. Under the circunstances presented herein, the
Conpl ai nt nust be di sm ssed. |

C. Nos. LA nd LA _

The District haszalleged that the Féderation, as the
representative of the classified and certificated units,

violated the Act by engaging in an unlawful sick-out on
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March 7, 1985. The evidence established that a higher than
expected percentage of enployees were out sick on that date.
The Union | eadership denies having anything to do with that
absenteeism A review of the governing law is appropriate. It

is well established that a union violates its duty to

““participate in-the Act's inpasse procedures.in good faith when.

it engages in an unprotécted wor k stoppage during the nediation

process. In San_Diego Teachers Association v. Superior Court
(1979) 24 Cal.3d 1, the Suprene Court reviewed the inpasse

procedures of the Act, and concluded on pages 8-9;
. . . since [the inpasse procedures] assuned
defernment of a strike at least until their
conpl etion, strikes before then can properly
be found to be a refusal to participate in
t he i npasse procedures in good faith, and
t hus, an unfair practice under section
3543.6 (d).

In Mbdesto Gty Schools (1983) PERB Decision No. 291, the
‘Board dealt with the legality of work stoppages prior to the
-conmpl etion of the statutory inpasse procedure. The Board held
that work stoppages occurring prior to exhaustion of the
i npasse procedures create a rebuttable presunption that such
action is an unlawful tactic in violation of the union's duty

to negotiate in good faith.
In EL_Dorado Union Hi gh School District (1986) PERB

Deci sion No. 537a, the Board, citing Mireno Valley Unified
School District (1983) 142 Cal.App.3d 191, found that a parti al

wor k st oppage occurring during the pendency of the inpasse
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procedures of the Act violated the union's duty to participate

in the inpasse procedures in good faith. See also Westm nster

School District (1982) PERB Decision No. 277; Fresno Unified

School District (1982) PERB Decision No. 208; San Ranon Vall ey

Unified School District (1984) PERB Order No. IR 46; and San

Mateo City School District (1985) PERB Order No. |R-48..

In order to prevéil on its charge the District nust prove:
(1) that a sick-out occurfed; (2) that it occurred prior to
exhaustion of the inpasse procedures of the Act, and (3) that
t he Federation planned and/ or authorized the sick-out.

There is anple evidence that a sick-out occurred.
Approximately 32 percent of the District's full-tine
certificated enpl oyees were absent on March 7 as conpared to an
average of 2.9 percent for the entire npnth of March. For the
classified unit, approximtely 26~perceﬁt were out.on March 7
as conpared to an avérage sick rate in the entire nonth of
March of 7 percent.

There was also no dispute that the parties had not yet
exhausted the inpasse procedures of the Act at the tinme of the
sick-out. A nediator had been appointed, and the parties were
in the mdst of nediation.

The final elenment of the conplaint which nust be proven by
the District in order to prevail is that the Federation
pl anned and/ or authorized the sick-out. In est abl i shi ng

l[iability of the union for acts of its nenbers, comon |aw
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principles of agency apply. Antelope Valley Community_ Coll ege

District (1979) PERB Decision No. 97; Los Angeles Community

College District (1982) PERB Decision No. 252; Carbon Fuel Co.

V. United M ne Workers (1979) 444 U. S. 212. "A union will not

be held liable unless sone one or nore:persons +in authority.

- .'were responsible for what transpired.”. Longshorenen _and |

War ehousenmen v. Hawaiian Pineapple Co. (9th Cir. 1955) 226 F.2d
875. " . . . it nmust be clearly shown, . . . that what was
done was done by their agents and in accordance with their

fundanental agreenent and association."” Coronado Coal V.

United M ne Workers (1925) 268 U. S. 295, 304. "In show ng

union conplicity, the conpany nust therefore prove that the
agents of the union participated in, ratified, instigated,
encour aged, condoned, or in any way directed the authorized

strike for the union to be held liable.” North River Energy

Corporation v. United Mne Workers, (11th Gr. 1981) 664 F. 2d
- 1184, : J

It is in this element of the conpl aint where the District's
case fails. It's proof that the union pl anned and/ or
aut horized the March 7 sick-out anobunts to little nore than
runor and specul ation. No mﬂthess, either District manager or
Uni on nenber, testified that the Union in any way encouraged
themto stay hone from worKk. No one testified that the Union
was nentioned in any discussion about staying honme fromwork on
March 7. The Federapion did not, either before or after March

7, ratify the acts of the enpl oyees in;Staying honme from wor K.
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The District's case was not buttressed by the bargaining
unit nmenbers it called. O those wtnesses six had received
calls regardi ng enpl oyees being out sick the next day; two of
those in fact reportéd to work the next day. Although there
were runors, discussions and specul ati on anong both enpl oyees
and managenent - of a possible job-action-of sone sort .at sone..
time, the District has presented no credi ble evidence that the
March 7 sick-out was planned and/or authorized by the
Feder ati on.

The fact that the Federation had not taken a strike vote
al so works against a finding that it authorized or sponsored a
job action. A job action conmttee had, just been fornmed and
was to discuss and e*plore alternativesaonly. That comm ttee
had not even reported back to the nmenbership. In the past,
when the Union did authorize job actions, the nenbership was
i nformed through Union votes and Union neetings. Enployees who
wer e know edgeabl e about such matters knew that the action on
March 7 was not Union sanctioned. Moreover, when the Union did
put its support behind a job action, the response was greater
t han denonstrated on March 7.

In short, there was no evidence presented that the Union
aut hori zed a sick-ouf; or even that thé;subject of a sick-out
arose at neetings. There was no evidence that anyone in a

Uni on | eadership role called for or encouraged the sick-out.
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(There was testinony that Qoria Schleinmer pight have told one
enpl oyee that other enployees were going to be out sick. She
did not, however, nention the Union or encourage that enployee
to stay home fromwork. She did not identify herself as a
Union officer.) There was no evidence of statenents.to the
press indicating a connection between the job action and the
Uni on. There were no clains of responsibility made afterward
by the Federation. There were no flyers, placards, picket
signs or handouts linking the Federatioﬁ to the sick-out.
There were no m nutes bf the Federation's governing board's
ratification of the action. There was no evidence of speeches
made by Union officials indicating any responsibility for or

aut hori zati on of the action.

Nor can any conclusion be drawn fromthe failure of the

Federation to renounce the sick-out, or to urge enployees to

- return to work.  For the certificated unit, there was no

evi dence of any contractual provisions in effect at the tine of
t he sick-out which réquired t he Uni on té renounce the action.
Nor was there evidenée that the District ever asked the Union
to make efforts to secure the return of enpl oyees.

Furthernore, the question is not whether the Federation did
everything it m ght have done, but rather whether the

Feder ati on adopted, encouraged, or prolonged the continuance of

the action. United Construction Wirkers v. Haislip Baking

Conpany (4th Cir. 1955) 223 F.2d 872.
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In the classified unit, the Conplaint alleges that the
sick-out violated the collective bargaining agreement which had
been signed by CSEA and the District and which expired on
June 30, 1985. The District has cited no authority for the
proposition that the Union should be bound by any aspect of
that contract in general, or the maintenance of operations
clause in particular. Although there is no evidence that the
representatives of the classified unit participated,
encour aged, or sanctioned the sick-out on March 7, even if they
had, the action would not have been a violation of the expired
contract signed by another uni on. It is well settled that
"when a union is decertified, . . . the succeeding union .
is not bound by a prior contract, even if the terns of the

contract have not yet expired.” NLRB v. Burns Internationa

Security Services. Inc. (1972) 406 U. S. 272, fn. 8, Anmerican

Sunroof Corp. (1979) 243 NLRB No. 172 [102 LRRM 1086]

Absent clear evidence regarding who did orchestrate the
sick-out, it is certainly a possibility that the Federation
pl ayed a role; however, the Courts have nmade clear that
violations of this nature nust be founded upon proof, not nere
possibilities. Moreover, it is equally possible, given the
state of the evidence, t hat enpl oyees engaged in a rather
spont aneous protest. Cl assified enpl oyees were angry about the
wi t hdrawal of Iottery money from the fueds avai lable for their

salaries. Certificated enpl oyees were upset and angry about a
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nunber of conmments they thought the president/superintendent
had made. Based upon the state of the record, the Federation
cannot be held liable for the job action in either the
classified or certificated units. Therefore, the allegations
that the Federation refused to participate in the inpasse
~procedures in good faith as alleged in Case Nos. LA-CO 359 and .
LA- CO- 360 nust be di sm ssed.
V. CONCLUSI ONS

Based upon the foregoing findings of fact and concl usions
of law, in Case No. LA-CE-2276, it is found that the Conpton
Community Col I ege District violated section 3543.5(c) and,
derivatively, sections 3543.5(a) and (b) when it engaged in
surface bargain and did not display an intent to reach
agreenment with either its certificated or classified units who
were trying to negotiate contracts to be effective beginning on
July 1, 1985. It is also found that the enployer's conduct
during inpasse proceedings constitutes a violation of section
3543.5(e). It is further found that the Conpton Comunity
Col | ege Federation of Enpl oyees, AFL-CLQ did not establish that
the District threatehed to retaliate agéinst nmenbers of the
classified unit because of the Federation's insistence upon

certain |anguage pertaining to enpl oyee personnel files.

| n Case Nos. LA-CO 350, LA-CO 352, LA-CO 353, LA-CO 359,
and LA-CO- 360, it is found that the District failed to

establish that the Federation engaged in bad faith bargaining,
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either by insisting upon coalition bargaining or by engaging in
.an unl awful sick-out, or by engaging in other acts allegedly
violative of the EERA. All those cases are hereby DI SM SSED.
VI . REMEDY
Section 3541.5(c) of the EERA states:
The board shall have the power ‘to issue a
deci sion and order directing an offending
party to cease and desist fromthe unfair
practice and to take such affirmative
action, including but not limted to the
rei nstatenent of enployees with or w thout
back pay, as will effectuate the policy of
this chapter.
A cease and desist order is the traditional renedy for an
enployer's failure to bargain in good faith. St t on Uni
School District, supra
In Case No. LA-CE-2276, the enployer will be ordered to
cease and desist fromits unlawful activity. The D strict
should be required to cease and desist fromengaging in surface
bargaining by failing to clarify its position on salaries, by
reneging on tentative agreenents, by violating the ground
rules. The District should also be ordered to cease and desi st
fromfailing to participate in good faith in the inpasse
proceedi ngs by reneging on agreenents and/or altering |ast and
final offers.
It also is appropriate that the District be directed to
post a notice incorporating the terns of the order. Posting of

such a notice, signed by an authorized representative of the
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District, will provide enployees with notice that the D strict
has acted in an unl awf ul manner, is beihg required to cease and
- desist fromthis activity, and wl| conﬁly wi th the order. It
effectuates the purposes of the EERA that enpl oyees be inforned
of the resolution of the controversy and the District's

“readiness to conply. with the ordered remedy. .See Placerville

Uni on School District (1978) PERB Decision No. 69. |n Pandol

and Sons v. Agricultural Labor Relations Board (1979) 98

Cal . App. 3d 580, 587 the California District Court of Appeals

approved a simlar posting requirenent. NLRB v. Express

Publ i shing Co. (1941) 312 U.S. 426 [8 LRRM415] .
" PROPOSED ORDER'

Upon the foregoing findings of fact and conclusions of |aw
and the entire record in this case, it is found that the
Conpt on Community Coll ege District has violated sections
.3543.5(c) and (e), and, derivatively, Section 3543.5 (a) and
(b), of the Educati onal Enployneht Rel ations Act. Pursuant to .
section 3541.5(c) of the Governnment Code, it hereby is ORDERED
that the Conpton Community College District, its officers and
representatives shall

A.  CEASE AND DESI ST FROM

1. Refusing to neet and negotiate in good faith and
refusing to participate in-good faith in inpasse proceedi ngs by
failing to present clear and consistent positions or proposals
on salary negotiations, reneging on tentative agreenents during
bar gai ni ng and i npasse proceedi ngs, violating ground rules, and
altering last and final offers.
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2. Denying the Union its right to represent nenbers of the
classified and certificated units in negotiations and inpasse
proceedi ngs conducted in good faith; and

3. Interfering with the enployees* right to be represented
by the Union in negotiations and inpasse proceedings.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EE_IFECTUATE THE PCLI Cl ES (]: THE EDUCATI G\IAL EMPLOYMENT RELATI ONS*

1. Wthin ten (10) wor kdays of serVice of a final decision
inthis matter, post at all school sites and at all other work
| ocations where notices to certificated and cl assified
enpl oyees are customarily placed, copies of the Notice attached
hereto as an Appendi x. The Notice nust be signed by an
aut horized agent of the District indicating that the District
will comply with the terms of this Order. Such posting shal
be maintained for a period of thirty (30) consecutive
wor kdays. Reasonabl e steps shall be taken to insure that the
Notice is not reduced in size, alteredj_defaced or covered by
any other material. |

(2) Upon issuance of a final decision, make witten
notification of the actions taken to conply with these orders
to the Los Angel es Regional Director of the Public Enploynent
Rel ations Board in accordance with his instructions.

Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shal

becone final unless a party files a statement of exceptions
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with the Board itself at the headquarters office in Sacranento
within 20 days of service of this Decision. |In accordance with
PERB Regul ations, the statenent of exceptions should identify
by page citation or éxhi bit nunber the portions of the record,
if any, relied upon for such exceptions. See California

~Admi ni strative Code, title 8, part 111, section 32300. A
~docunent is considered "filed" when actually received before

the close of business (5:00 p.m) on the last day set for

filing, ". . .or when sent by telegraph or certified or
Express United States mail, postmarked not l|ater than the | ast
day set for filing ..." See California Adm nistrative Code,
title 8, part Il1l, section 32135. Code of Cvil Procedure

section 1013 shall apply. Any st atement of exceptions and
supporting brief rrust': be served concurrently with its filing
upon each party to this proceeding. Proof of service shall |
acconpany each copy served on a party or filed with the Board
itself. See California Adm nistrative Code, title 8, part III;
sections 32300, 32305 and 32140.

Dated: April 19, 1988 -

Barbara E. Ml ler
Adm ni strative Law Judge
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