STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

SERVI CE EMPLOYEES | NTERNATI ONAL )
UNI ON, LOCAL 715, AFL-Cl G, )
Charging Party, )) Case No. SF-CE-1274
V. )) PERB Deci sion No. 742
LCS GATOS- SARATOGA SCHOOL DI STRI CT, )) June 19, 1989
Respondent . i
Appearance: Van Bourg, Weinberg, Roger & Rosenfeld by Vincent A

Harrington, Jr., Attorney, for Service Enployees |nternational
Uni on, Local 715, AFL-CI O

Bef ore Hesse, Chairperson; Porter and Crai b, Menbers.
DECI SI ON

HESSE, Chairperson: This case is before Public Enployment
Rel aiions Board (Board) on appeal by charging party of the Board
agent's partial dism ssal, attached hereto, of its charge that
the respondent violated section 3543.5(a) of the Educati onal
Enpl oynent Rel ations Act. W have reviewed the partial dism ssal
and, finding it to be free of prejudicial error, adopt it as the
deci sion of the Board itself.

That portion of the unfair practice charge in Case No.
SF- CE- 1274 dism ssed by the Board agent is hereby DI SM SSED
W THOUT LEAVE TO AMEND.

Menber Porter joined in this Decision.

Menber Craib's concurrence and di ssent begins on page 2.



Menber Craib, concurring and di ssenting: | would affirmthe
partial dismissal insofar as it pertains to the allegation that
the alleged discrimnation is so inherently destructive to

enpl oyee rights that it states an independent interference

violation irrespective of proof of unlawful notive. (See, e.qg.

Carlsbad Unified_School District (1979) PERB Decision No. 89;

NLRB v. Erie Resistor Corp. (1963) 373 U S. 221 [53 LRRM 2121].)

However, the charging party's appeal addresses only the regiona

attorney's refusal to recognize that a derivative interference
vi ol ati on necessarily results.fron1a finding of discrimnation.
Such a violation, due to its derivative nature, could not be

found wthout first finding that the charging party has net its

burden of proof on the discrimnation allegation.

It is axiomatic that discrimnation against a union activi st
not only affects that individual, but also has a chilling effect
upon the rights of all enployees. Under the National Labor
Rel ations Act, the interference and discrimnation prohibitions
are in separate subdivisions (section 8, subdivisions (a)(l) and
(a) (3), respectively). The National Labor Rel ations Board has
consistently held that a violation of subdivision (a)(3)

(discrimnation) also constitutes a derivative violation of

subdi vi si on (a)(l) (interference). (See, generally, Mrris, The

Devel opi ng_Labor Law (2d ed. 1983) vol. I, p. 75.)

Under the Educational Enpl oynent Relations Act (EERA), the
interference and discrimnation prohibitions are contained in the
sanme subdivision (section 3543.5, subdivision (a)). This

structural difference in the two statutes does not, of course,



affect the logic of finding such derivative interference
violations. If anything, it is nore natural under EERA, since it
would not require a finding as to a subdivision that may not have
been formally pled.

In sum on appeal the charging party sinply asks that the
Board recogni ze that discrimnation against even one individual
has a chilling effect upon the rights of all enployees. I n ot her
words, the Board is asked to recognize an el enentary principle of
| abor law. The conplaint Is sufficient, as drafted, for it
sinply alleges a violation of subdivision (a) of section 3543.5
based on purportedly discrimnatory conduct . Fbmever,'it IS
inmportant for the Board to expressly recognize the derivative
interference theory (rather than affirmthe regional attorney's
anal ysis), so that the adm nistrative |aw judge who hears the
case and renders a proposed decision will not feel constrained to

reject it.



STATE Of CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBUC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Post Street, Suite 900

San Francisco, CA 94108-4737
(415)557-1350

January 18, 1989

Vincent A. Harrington, Jr.
Law O fices of Van Bourg et aI
875 Battery Street

San Francisco, CA. 94111

Re: PARTIAL DI SM SSAL OF ALLEGATI ONS AND PARTI AL REFUSAL TO

| SSUE COVPLAI NT
SEI U, Local 715, AFL-CIOv. Los Gatos-Saratoga Schoo
District, Unfair Practice Charge No. SF-CE-1274

Dear M. Harrington:

| indicated to you in ny attached letter, dated January 13, 1989,
that the above-referenced charge, in part, does not state a prima
facie violation of EERA section 3543.5(a). You were advised that
if there were any factual inaccuracies or additional facts that
woul d correct the deficiencies explained in that letter, you
shoul d anend the charge accordingly. = You were further advised

t hat unl ess you anended the charge to state a prima facie case,

or wwthdrew it prior to January 18, 1989, the pertinent

al l egations of the charge woul d be dism ssed.

You and | spoke by tel ephone on January 13, 1989. You stated
during that conversation that you understand, although do not
accept, the reasoning underlying the conclusion that a Partia
Di sm ssal should issue in this case. Further, you stated that
you are not aware of additional facts or argunment which could be

presented to cure what | claimare deficiencies in the charge.
Therefore, you have no intention of anending or withdrawing this
charge.

| have received neither a withdrawal nor an amended char ge. I am

therefore dismssing the allegations described in the attached
Warning Letter based on the facts and reasons described therein.



R ght to Appeal

Pursuant to Public Enploynent Rel ations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing an
appeal to the Board itself within twenty (20) cal endar days after
service of this dismssal (California Adm nistrative Code, title
8, section 32635(a)). To be tinely filed, the original and five
copi es of such appeal nust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by

tel egraph, certified or Express United States mail postmarked no
|ater than the last date set for filing (California

Adm ni strative Code, title 8, section 32135). Code of Civil
Procedure section 1013 shall apply. The Board's address is:

Publ i ¢ Enpl oynent Rel ations Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty cal endar days
following the date of service of the appeal (California

Adm ni strative Code, title 8, section 32635(b)).

Ser vi ce

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service" nust
acconpany each copy of a docunment served upon a party or filed
with the Board itself. (See California Adm nistrative Code,
title 8, section 32140 for the required contents and a sanple
form) The docunent will be considered properly "served" when
personal |y delivered or deposited in the first-class mail postage
paid and properly addressed.

Ext ensi on of Tine

A request for an extension of tinme in which to file a docunent
with the Board itself nust be in witing and filed with the Board
at the previously noted address. A request for an extension nust
be filed at |east three cal endar days before the expiration of
the tine required for filing the docunent. =~ The request nust

i ndi cate good cause for and, if known, the position of each other
party regardi ng the extension, and shall be acconpani ed by proof
of service of the request upon each party (California

Adm ni strative Code, title 8, section 32132).



Fi nal Date

If no appeal is filed wwthin the specified tine l[imts, the
dism ssal will becone final when the tine limts have expired,

Si ncerely,

CHRI STINE A. BOLOGNA
Ceneral Counsel

By .
Pet er Haberfl ed
Regi onal Attorney

At t achment



STATE Of CALIFORNIA GEORGE DEUKMEJIAN. Governor

PUBLIC EMPLOYMENT RELNHONS BOARD

San Francisco Regional Office
177 Port Street. Suite 900

Son Francisco, CA 94108-4737
(415)557-1350

January 13, 1989

Vi ncent A. Harrington, Jr.

Law O fices of Victor Van Bourg, et al
875 Battery Street

San Francisco, CA 94111

Re: WARNI NG LETTER
Servi ce Enpl oyees International Union, Local 715, AFL-ClI O
v. Los (Gatos-Saratoga School District, Unfalr Practice
Charge No. SF-CE-1274

Dear M. Harrington:

On Septenber 9, 1988, you filed an unfair practice charge on
behal f of the Service Enployees International Union, Local 715,
AFL-CI O (Union) against the Los Gatos-Saratoga School District
(District) alleging violation of EERA section 3543.5(a). Mre
specifically, you allege that the District discrimnated agai nst
Ms. Norma Pal when it failed/refused, because of her union
activities, to offer to her, as an alternative to |ayoff, a

vacant position as a Library Technician . You also allege that
i ndependent of any specific notivation or aninmus which the
enpl oyer may have borne toward Ms. Pal, its refusal to place Pa

in the vacant Library Technician position constitutes an enpl oyer
action which is inherently destructive of inportant enployee
rights and interests and therefore constitutes an interference in
vi ol ati on of EERA section 3543.5(a).

You all ege that Norma Pal has been an active, visible, outspoken
uni on adherent who engaged in activities that involved serving as
Uni on steward for several years up through October 1, 1988, the
date on which she was laid off, and negotiator for the Union's

| ocal Chapter organization during 1985 and 1986. The Uni on had
informed the District that Ms. Pal was elected to serve on the
Uni on negotiating conmttee during 1987 but she was unable to do
so because of a nedical condition. Simlarly, the Union notified
the District that she had been elected to serve in the sane
capacity during 1988, but she was unable to do so after having

been laid off.



The District is small, consisting of two high schools and
approximately ninety unit menbers. Allegedly, M. Pal

represented other classified unit nmenbers informally and formally
in a variety of different contexts. Although she was enpl oyed at
Saratoga Hi gh School, she was known to the Principal of the Los
Altos Hi gh School because he served on the District's negotiating
t eam

The District informed the Union, as early as June 1988, that Ms.
Pal was slated for layoff. In response, the Union nade a fornal
presentation to the Board of Education in which it urged that
rather than laying off Ms. Pal, a union activist, the D strict,

i nstead, should solve budget problens by not filling vacancies
whi ch cone about through natural attrition. The Board took
formal action to lay off Ms. Pal on August 15, 1988. The notice
to lay off Ms. Pal, to take effect on October 1, 1988, was issued
to her on August 17, 1988.

Bet ween the date on which Ms. Pal |earned of the inpending |ayoff
and the date she received formal notice, she applied for a

- Library Technician Il position which was vacant at Los Altos High
School. The District denied her the requested transfer on August
5, 1988. She net nmany of the published requirenents for the
position and offered to enroll in school to fulfill the few
remai ni ng specifications. However, the District interviewers,
Los Altos Principal Sinonsen and Ms. Ropshan, the Librarian, .
hired anot her individual who did not possess Ms. Pal's seniority,
background or experience with the District. The Union states
that Ms.. Ropshan was a teacher at Los Gatos H gh School during
the tine Ms. Pal was active there on behalf of classified

enpl oyees. Bot h she and Principal Sinonsen were aware of Ms.
Pal's protected activities.

The Union contends that the District has a policy of awarding
vacant positions to qualified persons within the District rather
than hiring a non-District enployee. The Union conplains that,
despite the policy and Ms. Pal's being qualified to performthe
duties of the job, an outsider was chosen to fill the vacancy.

The Union alleges that the District applied its policy two years
ago to hire Ms. Jean Ridley, Ms. Pal's co-worker. Ms Ridley, a
Cl erk-Typi st at Saratoga H gh School was slated for |ayoff. She
applied for and was transferred to fill a vacant Library

Techni ci an position at Saratoga H gh School. Like Ms. Pal, Ms.
Ridley did not neet all the qualifications, yet the District
agreed to place Ms. Ridley in the Library Technician position and
allow her to pursue further training on the job. M. Ridley was
not a Union activist.

You, on behalf of the Union, have responded in witing to the
District's contention that the job required that Ms. Pal be able
to type nore than nine (9) words per m nute. You explain that

2



Ms. Pal states that she was not asked whether her typing speed
had changed over the years since it was neasured at 9 wpm she,

assured the interviewers that she had been typing cards and
witing to publishers in her present position and had a
basic facility in typing;

the two interviewers (Ted Sinonsen, Assistant Principal, and
Li nda Ropshan, the Librarian) told her that the main
responsibilities of the job would be to,

man (sic) the counter, help students find books and check
things in and out using the conputer;

two library technicians at Los Gatos Hi gh School said they did
sone typing—book requisitions, lists, card catal ogue entries--
but the main job of the half-tinme worker is to be in charge of
the periodicals; the half-tine worker clainmed that she spent

bet ween one-half hour and one hour per day perform ng typing
duties; and, the full-tinme librarian said she spends between one
and two hours per day. The job description provided by the
District does not list as a job qualification that the applicant
type a required nunber of words-per-mnute. The Union urges that
this information indicates that the typing requirenent is not a
bona fide disqualifying factor in Ms. Pal's case..

Based on the facts described above, the allegation that the
District's refusal to hire Ms. Pal interfered with enpl oyee
rights does not state a prima facie violation of EERA for the
reasons which follow

In Novato Unified School District (1982) PERB Decision No. 210,

t he Board described two types of violation which nmay be all eged
under EERA Section 3543.5(a). First, facts which suggest that

t he enpl oyer's conduct injured or tended to injure the exercise
of enployee rights under EERA, akin to those alleged and revi enwed
in Carlsbad Unified School District (1979) PERB Decision No. 89,
set forth an "interference"” violation. Second, facts which
suggest that an enpl oyer subjected an enpl oyee to adverse
treatment because s/he engaged in protected activity, simlar to
t hose analyzed in Wightline, a division of Wightline, Inc.
(1980) 251 NLRB No. 150 [105 LRRM 1169], set forth a
"“discrimnation” violation. |In Novato, supra, the PERB found a
di scrim nation violation.

The facts alleged here are simlar to those alleged in Novato,
supra. Therefore, a conplaint will issue alleging a
di scrim nation violation.

In neither Novato nor other Board deci sions which invol ve
vi ol ati ons of section 3543.5(a) has the Board found that the
facts on which the discrimnation violation is based

3



automatically give rise to a derivative or independent
interference violation. The allegations of this charge are not
di sti ngui shable from Novato and its progeny. Accordingly, the
all egations that the District also violated EERA section
3543.5(a) on an "interference" theory shall be dism ssed.

If there are any factual inaccuracies in this letter or any
additional facts that would correct the deficiencies explained
above, please anend the charge accordingly. The anended charge
shoul d be prepared on a standard PERB unfair practice charge form
clearly |abeled First Anmended Charge, contain all the facts and
al l egations you wish to nake, and nust be signed under penalty of
perjury by the charging party. The anmended charge nust be served
on the respondent and the original proof of service nust be filed
with PERB. For the reasons set forth above, unless the

all egations that the District's conduct gives rise, on an
"interference theory, to an independent and/or derivative

viol ation of section 3543.5(a) are w thdrawn or anended before

January 18, 1988, they will be dism ssed.

Si ncerely,

Pet er Haberfeld
Regi onal Attorney



