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Before Porter, Craib and Shank, Menbers.
DECI SI ON

PORTER, Menber: This case is before the Public Enploynent
Rel ati ons Board (Board) on appeal by Farhad M rhady (Charging
Party) of a Board agent's dism ssal, attached hereto, of his
charge that the California Faculty Association violated section
3571.1(e) of the H gher Education Enpl oyer-Enpl oyee Rel ati ons Act
(HEERA) ! by failing to satisfy its duty of fair representation

with regard to Charging Party's challenge to San Francisco State

University's refusal to grant himtenure.

- HEERA is codified at Government Code section 3560 et seq.
Unl ess otherwise indicated, all statutory references are to the
Government Code. Section 3571.1 provides, in pertinent part:

It shall be unlawful for an enpl oyee
organi zation to:

(e) Fail to represent fairly and inpartially
all the enployees in the unit for which it is
t he exclusive representative.



On appeal, Charging Party argues that his first anmended
charge establishes a prima facie violation of section 3571.1(e),
contrary to the Board agent's finding and resultant di sm ssal of
t he chargé. Upon reviewing the entire record herein and finding
no prejudicial error, we hereby adopt the Board agent's dism ssal
as the Decision of the Board itself.

ORDER

Based on the foregoing, the First Amended Unfair Practice

Charge in Case No. SF-CO-16-H is hereby DI SM SSED wi t hout | eave

to anend.

Menbers Craib and Shank join in this Decision.



STATE_ Of CALIFORNIA GEORGE DEUKMEJIAN. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
San Francisco Regional Office

177 Post Street Suite 900

San Francisco. California 94108

(415)557-1350

Novenber 19, 1987

Farhad M r hady

Re: Farhad Mrhady v. California Faculty Association
Unfair Practice Charge No. SF-CO 16-H

Dear M. Mrhady:

In the above-referenced charge, you allege that the California

Facul ty Association (Association) violated section 3571.1(e) of
t he H gher Education Enpl oyer-Enpl oyee Relations Act by failing
to satisf¥ its duty of fair representation with regard to your

protest of the San Francisco State University's decision

denyi ng you tenure.

| indicated to you in attached letter dated Novenber 4,
1987, that the above-referenced char?e did not state a prina
facie case. You were advi sed t hat there were any factual

| naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge accordingly. You were further advised that unless you
anmended the charge to state a prinma facie case or w thdrew the
charge prior to Novenber 18, 1987, it woul d be di sm ssed.

On Monday, Novenber 16, 1987, you submtted an anendnent to the
above-refterenced charge al ong wth nunerous docunents. Al of
t hose docunents that were provided to the Association or that
refer to the issues you sought to be raised in arbitration were
provided to me along with the initial charge. Thus, this

| nformati on does not alter ny conclusion as expressed in ny

| etter dated Novenber 4, 1987. A ong with this anendnent, you
additional ly provided me with a |arge |oose-| eaf not ebook’
cont ai ni ng nunerous docunents such as faculty nenbers' reports
on class evaluations, letters of recommendation fromfaculty
nenbers and students, docunents concerni ng your role as student
advi sor, as a nenber of the School of Business G aduate
Counci |, as a nmenber of the Affirmative Action Mentorship
Program and as a nenber of the International Visitors Center,
publ i shed and unPuinshed papers in your field of study,

prof essi onal eval uations of your research, program schedul es
for semnars you participated in or attended, a grant
application for undergraduate international studies, a new
course proposal, and letters concerning your initiative in

i ntroduci ng conputer usage.
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Thi s docunentation, while perhaps relevant to the University's
decision to deny you tenure, fails to add factual allegations
sufficient to denonstrate in what manner the Association
breached its duty of fair representation. As | indicated in ny
previous letter, the conduct undertaken by the Association on
your behal f was not perfunctory. The fact that your
representative did not elect to introduce every favorable
docunment or raise every argunent does not denonstrate conduct
falling short of that demanded by the duty of fair

representation. In addition, you have failed to allege facts
that your representative acted in a way that is arbitrary,
discrimnatory, or in bad faith. | amtherefore dism ssing the

charge based on the facts and reasons expressed herein and
contained in ny letter of Novenber 4, 1987.

Ri ght to Appeal

Pursuant to Public Enploynent Relations Board regul ations, you
may obtain a review of this dism ssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal (California Adm nistrative
Code, title 8, section 32635(a)). To be tinely filed, the
original and five copies of such appeal nust be actually
received by the Board itself before the close of business
(5:00 p.m) or sent by telegraph, certified or Express United
States mail postmarked no later than the |ast date set for |
filing (section 32135). Code of Civil Procedure section 1013
shal |l apply. The Board's address is:

Publ i c Enpl oyment Rel ations Board
1031 18th Street
Sacranment o, CA 95814

If you file a timely appeal of the refusal to issue a
conplaint, any other party may file with the Board an origina
and five copies of a statement in opposition within twenty
cal endar days following the date of service of the appeal
(section 32635(b)).

Servi ce

Al'l docunents authorized to be filed herein nust al so be
"served" upon all parties to the proceeding, and a "proof of
service" mnust acconpany each copy of a docunent served upon a
party or filed with the Board itself. (See section 32140 for
the required contents and a sanple form) The docunent will be
consi dered properly "served" when personally delivered or
deposited in the first-class mail postage paid and properly
addr essed.
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Ext ensi on of Tine

A request for an extension of time in which to file a docunent
with the Board itself nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three cal endar days before the
expiration of the tinme required for filing the docunent. The
request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shall
be acconpani ed by proof of service of the request upon each
party (section 32132).

Fi nal Date

If no appeal is filed within the specified tine limts, the

di smssal will become final when the tinme [imts have expired.
Si ncerely,

John Spittler
Acting General Counsel

CAROL A. VENDRI LLO
Staff Attorney

At t achment

CcC:



STATE OF CALIFORNIA GEORGE DEUKMEJIAN. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
San Francisco Regional Office

177 Post Street, 9th Floor

San Francisco, California 94108 -

(415) 557-1350

Novenber 4, 1987

Farhad M r hady

Re: Farhad Mrhady v. California Faculty Associ ation
Unfair Practice Charge No. SF-(Q0-16-H

Dear M. M rhady:

| amin receiﬁt of the above-captioned charge in which you
allege that the California Faculty Associ ation (Association or
CFA? viol ated section 3571.1(e) of the H gher Education

Enpl oyer - Enpl oyee Rel ations Act (HEERA) by failing to satisfy
.its duty of fair representation with regard to your protest of
the San Francisco State University's decision to deny you
tenure.

M/ investigation has revealed the followng facts. On or about
June 2, 1986, you received notification of the University's
deci si on denﬁing you tenure status. You contacted CFA
requesting that a grievance be filed on your behalf in order to
contest the University's decision. CFA accepted the grievance
for arbitration. |In preparation for the arbitration, you

provi ded CFA with several docunents outlining the various
procedural deficiencies made by the University in its tenure
review process. Initially, Paul Wrthman, CFA Assistant
Ceneral Manager, was assigned as your representative.
Thereafter, M chael Egan becanme your representative. You

di scussed the case with both Wrthman and Egan and provi ded
themw th your detailed assessnent and anal ysis of the case.

| n docunents you have provided ne, you set forth argunents you
wi shed CFA to make, requested the production of certain
docunents in the University's control and identified w tnesses
you felt would help you reverse the University's deci sion.
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The arbitration hearing was conducted on February 5 and 6, 1987
before arbitrator WllitamLevin. The arbitrator's authority
with respect to cases involving tenure is set forth in
paragraph 10.19(e) of the agreenent between CFA and the
%311 ornia State University. It states in pertinent part as

ol | ows:

In cases involving...tenure, the arbitrator shall recognize
the inportance of the decision not only to the individual
in terns of his/her livelihood, but also the inportance of
the decision to the institution involved.

The arbitrator shall not find that an error in procedure
W |l overturn an appointnment...or tenure decision on the
basis that proper procedure has not been followed unl ess:

1. there is clear and convincing evidence of a procedural
error; and

2. that such error was prejudicial to the decision with
respect to the grievant.

The normal renmedy for such a procedural error will be to
renand the case to the decision |evel where the error
occurred for reevaluation, with the arbitrator having
authority in his/her judgnment to retain jurisdiction.

An arbitrator shall not grant...tenure except in extrene
cases where it is found that:

1. the final canpus decision was not based on reasoned
] udgnent ;

2. but for that, it can be stated with certainty
that...tenure woul d have been granted; and

3. no other alternative except that rened% has been
denonstrated by the evidence as a practicabl e renedy
avai |l abl e to resol ve the issue.

In general, you were dissatisfied with the manner in which Egan
Bresented your case before the arbitrator. You indicated that,
ecause the arbitrator arrived several hours late for the
arbitration, you believe that Egan rushed through his
presentation. In addition, Egan failed to present two

Wi t nesses you believed woul d be quite hel pful to your case,

R chard Axen, who would speak to the issue of procedura
irregularities in the tenure process, and Paul Rech, a nenber
of the nerit award commttee, who would atest to the fact that
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you had been a serious contender for a nerit award. In

addi tion, you are of the opinion that Egan shoul d have

I ntroduced evidence to discredit the University's reliance on
students' evaluations of your teaching ability based on the
fact that the data presented included the student eval uations
given to 25 part-time |lecturers. [Egan introduced into evidence
an analysis of this data you prepared using only full-tine

| ecturers in your conparison, however, Egan was critical of
your anal ysis because you did not rely on all of the data

provi ded.

After the arbitration hearing, you discussed the subjects to be
addressed in the brief with Egan. On one occasion, you were
given an outline of Egan's brief and were disappointed to see
that it consisted only of a replication of the contract
provisions at issue in the case. You were al so disturbed by
the fact that Egan had to ask for an extension of tine to file
his brief, and, once conpleted, you again felt that many
argunents had not been included. |In general, you believe that
Egan was disinterested in you case and, therefore, failed to
represent you in an earnest and aggressive nanner.

Based on the facts as described above, this charge does not
state a prinma facie violation of the HEERA for the reasons that
follow A breach of the duty of fair representati on guaranteed
by section 3578 violates section 3541'|%F) of the HEERA. To
establish a prina facie violation of a breach of the duty of
fair representation, the charging party nust set forth a clear
and conci se statenent of facts denonstrating that the enpl oyee
organi zation acted arbitrarily, discrimnatorily or in bad
farth. GCalifornia State Enpl oyees' Association (Dees) 51985)
PERB Deciston No. 496-H The Board haS rured tha e duty of
fair representation inposed on the exclusive representative
extends to the handling of contractual grievances. Thus, in
the processing of your grievance contesting the University's
tenure deci sion, the Association was bound by the duty of fair
represent ati on. :

In Vaca v. S pes (1967) 386 U.S. 171, the United States Suprene
Court held that a union may not process a neritorious grievance
in a perfunctory fashion. Wile your union representative did
not nmake every argunent or call every wtness you requested,
this conduct cannot be reasonably characterized as

perfunctory. Moreover, in order to denonstrate a breach of the
duty of farr representation, you nust allege sufficient

evi dence to support the finding that the union's handling of
your case contributed to an erroneous outcone. Hardee v. North
Carolina Allstate Service. Inc., (4th Gr. 1976) 537 F. 2d 1255.
In this instance, the authority of the arbitrator to grant you
tenure is limted by contract to those "extrene cases” where it



Farhad M r hady
Novenber 4, 1987
Page 4

is found that the final canpus decision "was not based on
reasoned judgnent," where it can be stated "wth certainty"
that tenure woul d have been granted and no other alternative
remedy is denonstrated by the evidence. No evidence that you
woul d have net this burden but for the Association's conduct
aﬁpears in the charge. Wen neasured agai nst this standard,

t he alleged m sconduct of CFA falls short of that necessary to
establish a duty of fair representation prina facie case.

| ndeed, the courts have clearly held that the union's failure
to raise certain arguments on a grievant's behal f or the
failure to present certain evidence does not anmount to a duty
of fair representation breach. Cannon v. Consoli dated

Frei htmags Corp. (7th Gr. 197 F.2d 2907 Franklin v.
Sout hern Pacific Transport Co. (9th Gr. 1979) 593 F.2d 899.

In sum the conduct set forth above does not establish
arbitrary, discrimnatory or bad faith conduct. The
Association representatives net with you, discussed the issues
to be raised, interviewed w tnesses, requested and received
docunents and prepared a legal brief which the arbitrator read
and referred to in his decision. The fact that your
representative did not elect to call each w tnesses you
suggested, declined to nmake each argunent you raised, failed to
agree with your assessnent of the correct way to proceed are
differences in judgnment that do not anount to breaches of the
duty of fair representation.

For these reasons, Char?e No. SF-CO 16-H as presently written,
a

does not state a prinma facie case. |If you feel that there are
any factual inaccuracies in this letter or any additional facts
whi ch woul d correct the deficiencies explained above, please

anmend the charge accordingly. The anended charge shoul d be
Frepared on a standard PERB unfair practice charge clearly

abel ed First Amended Charge, contain all facts and all egations
you wi sh to nmake, and be S|3ned under penalty of perjurK by the
Charging Party. The anended charge nust be served on the
Respondent and the original proof of service nust be filed with
PERB. If | do not receive an amended charge or withdrawal from
you before Novenber 18, 1987, | shall dismss your charge. |If
you have any questions on how to proceed, please call ne at
(415) 557-1350.

Si ncerely,

Carol A Vendrillo
Staff Attorney

3213t



