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DECI S| ON
_ SHANK, Menber: The above cases are before the Public
Enpl oynent Rel ations Board (PERB or Board) on exceptions filed by

the Riverside Unified School District (Dstrict) to the proposed



deci sion of the administrative |law judge (ALJ).* The California
School Enpl oyees Association (CSEA) alleged that on April 20,
1987,2 the District unilaterally changed its policy regarding
snmoki ng and the use of other tobacco products by its enpl oyees,
and refused to bargain the decision and effects of the policy.
After issuance of a conplaint by PERB, the District filed its
answer and the parties submtted the matter to the ALJ on a
Stipul ation of Facts (Stipulation) and witten briefs. The
proposed deci sion issued on July 21, 1988. The ALJ found t hat
the District violated section 3543.5(a), (b) and (c) of the

Educati onal Enpl oyment Rel ations Act (EERA).3

1Since both cases contain the same issue, the Board has

consol i dated Case No. LA-CE-2609, California School Enployees

Association and its Chapter #506 v. R verside School District,
and Case No. LA-CE-2664, Associated Teachers of - Metropolitan
giverside v. Riverside School District, for the purposes of this
eci si on.

2A11 dates hereinafter refer to 1987 unl ess otherwi se
i ndi cat ed.

SEERA is codified at CGovernnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3543.5(a), (b) and (c) states:

It shall be unlawful for a public school enployer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enpl oyee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

2



On Cctober 27, the Associated Teachers of Metropolitan
‘Riverside (Association) filed a simlar unfair practicéfcharge
against the District, which filed an answer and Motion to
Dismss. The nofion was submtted on briefs and denied by the
ALJ on May 27, 1988. The Association and the District then
submtted the caée to the ALJ on stipulated facts which were
essentiaily the sane as in the CSEA case. The ALJ issued a
_ proposed deci si on issued on August 30, 1988, I n which he cane to
t he same conclusion he reached in the CSEA case. W reverse the

ALJ for the reasons set forth bel ow.

THE FACTS AS_STI PULATED

There is a collective bargai ning agreenent between CSEA and
the District in effect for the period Septenber 18; 1987 to
Novermber 21, 1989. The instant conplaint arose during an
agreenent dated Novenber 22, 1985 to Novenber 21, 1988, which
contained the follow ng provisions:

DI STRI CT RI GHTS

2.0 It is agreed that the District retains
all of its power of direction, managenent and
control to.the full extent of the |aw

I ncluded in these powers are the exclusive
rights to (a) determne its organization; (b)
direct the work of its enployees; (c)
determ ne the hours of District operations;
(d) determ ne the kinds and levels of service
to be provided, as well as the nmethods and
means of providing them (e) establish its
educational policies, goals and objectives;
(f) determ ne staffing patterns; (Q)
determ ne the nunber and ki nds of personnel
required; (h) maintain the efficiency of
District operations; (i) determne District
curriculum (j) design, build, nove or nodify
facilities; (k) establish budget procedures
and determ ne budgetary allocation; (1)

3



determ ne the nethods of raising revenue; (n

contract
or (n)

out work within the limts of |aw

take action on any matter in the event

of an enmergency. In addition, the District
Board retains the right to hire, classify,

assign,

eval uate, pronote, denote, term nate,

and di scipline enployees. The recital in no
way limts other district powers as granted

by | aw.

2.1 The exerci se of the foregoing powers of
di rection, managenent, and control by the

District,

t he adoption of policies, rules,

regul ations, and practices in furtherance

t her eof

and the use of judgnent and

di scretion in connection therewth, shall be
l[imted only by specific and express terns of
this Agreenent, and then only to the extent
such specific and express terns are not
contrary to |aw

2.2 The district retains its right to anend,

nmodi fy,

or suspend any provision of this

Agreenent in cases of energency for the
reasonabl e period of tine required by the
enmergency. An energency isS a serious event,
or conbination of circunstances beyond the

control

of the District which requires

i mredi ate action or renedy.

In event of any anendnent, nodification, or
suspension the District agrees to neet and
negotiate as soon as is practicable upon
demand by the CSEA with regard to such

acti on,

the duration thereof, and an interim

or permanent successor provi si on.
Ener genci es shal | not be_declared
capriciously or arbitrarily.

There was a collective bargai ning agreenent in effect

bet ween the Association and the District for the period July 1,

1985 to June 30,

1988, which contained the follow ng provisions:

DI STRICT RI GHTS

Section 1 - District Powers, R ghts and
Authority. It is understood and agreed that,
except as limted by the terns of this
agreenent, the District retains all of its
powers and authority to direct, manage, and

4



control to the extent allowed by the |aw
Included in, but not imted to, those duties
and powers are the right to: Determne its
organi zation; direct the work of its

enpl oyees; determne the tines and hours of
©operation; determne the kinds.and |evels of
services to be provided and the nethods and
means of providing them establish its
educational policies, goals, and objectives;.
insure the rights and educati ona
opportunities of students; determne staffing
patterns; determ ne the nunber and ki nds of
personnel required; maintain the efficiency
of District operations; determne D strict
curriculum design, build, nmove, or nodify
facilities; establish budget procedures and
determ ne budgetary allocations; determ ne
the nethods of raising revenue; contract out
wor k when present enployees are not avail able
to perform such work; and take any action on
any matter in.the event of an energency as
provided in Section 3 therein. 1In addition,
the District retains the right to hire,
classify, assign, evaluate, pronote, denote,
termnate, and discipline enployees. This
recital in no way limts other district
powers as granted by | aw.

Section 2 - Limtation. The exercise of the-
foregoi ng powers, rights, authority, duties,
and responsibilities by the District, the
adoption of policies, rules, regulations, and
practices in furtherance thereof, and the use
- of judgnment and discretion in connection
therewith, shall be limted only by the
specific and express terns of this Agreenent,
and then only to the extent such specific and
express terns are in conformance wth | aw

Section 3 - Energencies. The District
retains its right to suspend this Agreenent
in cases of energency for the reasonabl e
period of tinme required by the energency.
Energenci es shall include, but not be Ilimted
to, national, state, or county declared
energenci es and natural disasters.

Enmer genci es shall not be decl ared
capriciously, arbitrarily, or in retaliation
for the exercise of enployee rights.



"The conduct conplained of on the part of the D strict
occurred during the existence of these agreenents.

The subject of snoking policies fof all enpl oyees of the
District had never been expressly agreed to by the parties and,
bef ore April 20, had not been pronulgated in any formal witten
policies or rules. Prior to April 20, however, the District had
mai nt ai ned desi gnated snoki ng areas for enpl oyees within District
facilities. Thus, enployees were permtted to snDké }n nost
‘enpl oyee | ounges, certain enployer restroons and custodi al
of fices, teacher workrooms and other areas where staff gathered.
Custodi al, maintenance and g[oundskeeping enpl oyees were al so
permtted to snoke outside of District buildings. Al District
facility sites maintained at |east one area.mhere enpl oyees were
allowed to snmoke. Al though there was no formal District-w de
“rule prohibiting enployees from snoking in the general vicinity
of students, sone enployees refrained fromdoing so as a matter

of courtesy.

In a report to the District's governing board dated
March 11, District Superintendent George C. Lantz stated:

| n Decenber 1986, the Board of Education
acted to rescind its policy on snoking areas
for students in keeping with changes in the
Education Code. At that time, you asked ne
to review the current district practices that
pertain to the restriction of snoking by '
staff menbers and-the public. Further, you
directed me to explore the alternatives that
m ght be feasible in increasing the
stringency of those regulations in keeping

wi th the increasing evidence about the
detrinental effects of snoking and snoke

i nhal ati on. ' _ -



Thereafter, the report summarized the then-current District
policy permtting District enployees to snoke in designated
areas, noting that, "Very few of our facilities are posted as 'no
snoki ng éreasﬁ." The report contended that the Educati on Code is
"Silent as to whether or not a school board may prohibit snoking
in any of its facilities and, although it cited Education Code

section 35176.5,* it did not di scuss any possible conflict that a

“Section 35176.5 states:

The governing board of every school district
shall adopt policies regarding the

desi gnati on of enployee snoking areas or

| ounges at each school site. these policies
may i nclude, but not be Ilimted to, the
establ i shnent of procedures for the

determ nation of enployee snoking areas by a
majority vote of the teachers and ot her
school enployees at each school.

This section shall remain in effect only

until January_1. 1989 and on_that date is

repealed, unless a later enacted statute,

which is chaptered before January 1, 1989,
| et r_exten h te,

(Enmphasi s added.)

Section 35176.6 states:

A teacher or other school enployee shall not
snmoke on the grounds of any public school
except in the areas designated for enpl oyee
snmoki ng by the governing board of the
district. _

This section shall remain in effect only

until January_1. 1989. and on that date is
Lepealed, unless a. later enacted statutes,
which_is chaptered before January _1. 1989,

del etes_or extends_such_date.
(Enphasi s added.)




total ban on snoking within the District's facilities m ght have
_mﬂth t hat sectioh.

The report suggested two alternative policies. The first
policy would incorporate Education Code section 35176.5 and-
additional ly woul d prohibit snmoking at all scheduled and
mandat ory meetings held in Eistrict.facilities. The second
al ternative mpuld prohi bit snoking, by statenent of policy,
within all District facilities and on the grounds of District
‘ facilities when students were present. The report recomended
that if the second alternative were adopted by the governing
board, it should be inplenented in two stages. The District
woul d at first inplenent a ban on snoking at mandatory and public
meetings, and then inplenent the ban in all District facilities
‘and on the grounds thereof when students are present. The report
concl uded that information concerning stop-snnking.clinics shoul d
be distributed fo'Ejstrict enpl oyees élong with the text of any
written anti-snoking policies.

- In early April, CSEA discovered that the District -intended
to establish a snoking policy affecting all District enployees.
By letter dated April 14, CSEA requested that the Eistrigt.neet
and negotiate regarding the adoption of the snDking'ruIes and
regul ati ons, as they would apply to classified ehployées. On
April 20, the District's governing board adopted policy #3513.3

whi ch provides as foll ows:



BUSI NESS/ OPERATI ON AND VAL NTENANCE

1.0 SMXING AT DISTRICT _FACILITIES

The Board recogni zes the evident health
hazards in the use of tobacco products and
the rising trend in society to control or
elimnate the practice of the use of these
products in public buildings and areas. The
Board therefore, in the best interests of the
district and its enployees and pupils, '
directs the Superintendent to develop rules
and regul ations regarding this policy, which
w Il becone effective July 1, 1987. :

Al'so on April 20; the District presented proposed rules and
.regulations regarding the snoking policy to the governing board,.
whi ch approved the rules and regul ations the sane day. The text
of these proposed rules and regul ations reads as follows:?®
RI VERSI DE UNI FI ED SCHOOL DI STRI CT Rul es and Regul ati ons -
#3513. 3 |

(Ref. Policy #3513.3)
BUSI_NE ERATI MAI NTENA

1.0 SMXING AT DI STRICT _FACI LITIES

Effective July 1, 1987, snoking and the use
of tobacco products is prohibited within any -
District building or facility. I n addition,
snoking or the use of tobacco products by
District enployees is prohibited on school
grounds when pupils are in the general
vicinity.

1.1 A transition period wll exist
between April 21, 1987 and July 1,
1987 during which snoking and the
use of tobacco products will be
prohibited in all neetings held in

®The above-referenced snoking policy and derivative rul es
and regul ations shall be collectively referred to as "snoking
policy"” for the purpose of this decision.
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district facilities at which
enpl oyees are in attendance.

2.0 EMPLOYEE ASSI STANCE

The district wll prepare and rmake avail abl e
to enployees a list of clinics and other
agenci es that provide prograns which assi st

i ndi viduals who wish-to stop snoking or using
ot her tobacco products.

CSEA again requested, by letter dated April 21, that the
District meet and negotiate concerning the snoking pdlicy. At a
meeting conducted on May 6, CSEA reiterated this request. The
Di étrict refused to negotiate at the May 6 meeting, stating that
its restrictiohs on snoking and'phe uée of other tobacco products
méré not negotiable. By letter dated May 7, CSEA set forth the
parties' positions, and stated its intent to file unfair practice
charges with PERB

By letter dated May 5, the Association'requested that the
District nmeet and negotiate concerning the snoking policy. The
District informed the Association, by Ietter_déted May 6, that it
"did not believe the snmoking restrictions mére matters within the
scope of representation. On June 5, the District formally
réfused to negotiate with the Associ ati on.

In both cases, the parties stipulatéd thét t he new snoki ng
policy inpacted on all enployees of the District and that the
rules were inplenented in two stages, as proposed. Enployees are
currently permtted to snoke and to use other.tobacco_products

only outside District facilities and at timnes when students are

not in the general vicinity.

10



JHE ALJ DEC S| ONS
The ALJ concluded in both cases-that the District had

- established a past practice regarding snoking and the use of

ot her tobacco products by enployees and that the Apri

20 snoki ng

policy represented, in part, an unlawful unilateral change which

the'Elstrict_mes required to negotiate pursuant to EERA section

3543.2(a).° Giting Anaheim Union H.gh School Distrigt (1981)

PERB Deci sion No. 177, the ALJ found the portion of the new

®Section 3543.2(a) states:

(a) The scope of representation shall be
[imted to matters relating to wages, hours
of enploynent, and other terns and conditions
of enmploynent. "Terns and conditions of
enpl oynent” nean health and wel fare benefits
as defined by Section 53200, |eave, transfer '
and reassi gnnent policies, safety conditions
of enploynent, class size, procedures to be
used for the evaluation of enployees, -
organi zational security pursuant to Section
3546, procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7,
and 3548.8, and the |ayoff of probationary
certificated school district enployees,
pursuant to Section 44959.5 of the Education
Code. In addition, the exclusive
representative of certificated personnel has
~the right to consult on the definition of
educati onal objectives, the determ nation of
t he content of courses and curriculum and
t he selection of textbooks to the extent such
matters are within the discretion of the
- public school enployer under the law. Al
matters not specifically enunerated are
reserved to the. public school enployer and
may not be a subject of neeting and '
negoti ating, provided that nothing herein may
be construed to Iimt the right of the public
school enployer to consult wth any enpl oyees
or enpl oyee organi zation on any matter
out side the scope of representation.

11



-policy, that prohibited snoking inside District facilities
outside the view of students, to be a working condition
reasonably related to the health and safety of all enployees and,
therefore, negotiable. He concluded that those portions of the
rul es prohibiting snoking in the view and preéence of students,
:and during neetings in District facilities where students were
presenf, were within the District's nanagerial prerogatives as
relating to student's health and safety and to having enpl oyees
set a positive role nodel for students. The ALJ found that the
portion of the snoking policy he approved was related to
Educati on Code section 48901. '
THE _DI STRI CT' S_EXCEPTI ONS

The District excepts generally to the ALJ's concLusion‘that
its snoking policy is negotiable on the ground that it is
.carrying out a state mandated m ssion to discourage studentslfrom
snoki ng. It excepts specifically to the ALJ's findings that the

policy was directed primarily at the health and safety of

"Educati on Code section 48901 st ates:

(a) No school shall permt the snoking or use
of tobacco, or any product containing tobacco
or nicotine products, by pupils of the schoo
while the pupils are on * * * canpus, or
whi |l e attendi ng school -sponsored activities
or while under the supervision and control of
school district enployees.

(b) The governing board of any school
district maintaining a high school shall take
all steps it deens practical to discourage
hi gh school students from snoking.

12



enpl oyees on the ground that the policy was intended to protect
t he héalth of students, enployees and the public.?
~ DISOUSSLQN

‘The issue raiséd in this case is whether the prohibition of
snoki ng and use of ot her tobacco prbducfs in District buildings
and facilities is a nonnegotiabl e fundanental educational policy
or a working condition negotiable under sebtion 3543.2 of EERA

Whether a matter is negotiable under EERA is determ ned by
t he provisions of section 3543.2(a).° Section 3543.2(a) provides
that matters not specifically enunerated in the statute are
reserved to the enployer. - More specifically, the District's
contracts with CSEA and with the Association cont ai n .managenent
rights clauses under which the D strict expressly re;ains t he
authority to establish educational bolicies, goal s and |
obj ectives, and to deternine the kinds énd |l evel s of services to
be provided and the means and met hods of providing them The
contract with the Association also provides the D strict mﬂfh'the
power to insure the rights of students. Bot h contracfs gi ve the
- District the right to adopt powers, rules and regulations to
inplenént its authority. Pursuant to these retained powers, the

District has inplenmented a snoking policy designed to further a

_ 8The District also challenges the ALJ's interpretation of
the parties' stipulation of facts regarding the scope of the
restriction on snoking outdoors. W do not find this factual

di spute to be determinative of the issue raised in this case.
The District has also requested oral argunment. Said request is
deni ed. : '

°See fn. 6, supra.
13



Iegislatively_nandated goal of discouraging students fron1snﬁking
and to provide a snoke-free environnent for the students -and the
géneral public. As discussed in nore detail below, California
legislation certainly lends strong support to the District's
exerci se of its_retained powers. The District could reasonably
conclude that if it allowed teachers to snoke in'building
.facilities, it would not be doing everything it could do to
safeguard the students' right to a snoke-free environment and to
provi de positive role nodels for its students. |

" This is a case of first'inpression before PERB. Although
deci sions of other state boards and courts are not controlling on
this Board, we find the case of Chanhersburg_Area_ School District
v. Pennsylvania lLabor Relations Board, et al. (1981) 430 A 2d 740

[110 LRRM 2251], instructive. In that case, a Pennsylvania court

reversed a decision of the Pennsylvania Labor Relations Board
whi ch had overturned a ban on snmoking in all public school
bui | di ngs i nposed by the Chanbersbﬁrg Area School District. The
Pennsyl vani a Suprene Court requires a Balancing test® based on
Pennsyl vani a statutes!! which provide for collective bargaining

over "wages, hours and other ternms and conditions of

YPennsyl vani a Labor Rel ations Board v. State Col |l ege Area
School District., and the Board of School Drectors (1975) 461 Pa,
494, 337 A 2d 262 [90 LRRM 2081]. -

"The Public Enpl oyee Rel ations Act of July 23, 1970 (Act
- 195), is codified at 43 P.S. section 1101 et. seq.

14



enpl oynent "2 but preserve nmanagerial prerogatives in the
follow ng way:

Public enployers shall not be required to
bargain over matters of inherent manageri al
~policy, which shall include but shall not be
[imted to such areas of discretion or policy
~as the functions and prograns of the public
. enpl oyer, standards of services, its overal

budget, utilization of technol ogy, the

organi zational structure and selection and

di rection of personnel. Public enployers,
however, shall be required to neet and -

di scuss on policy matters affecting wages,
hours and terns and conditions of enploynent
as well as the inpact thereon upon request by
public enpl oyee representatives.

(43 P.S. section 1101.702)

The statutes essentially require that a bal ance be
mai nt ai ned bet ween nmandatory subjects of bargaining and
manageri al policy guided by "the public interest in providing for.

the effective and efficient performance or the public service in

‘question. "3

‘The court in Chanbersburg, supra. applied the statutory test
and uphel d the District's snmoki ng policy, stating: |

‘W conclude that the School District acted in
furtherance of its duty to pronote education
when it adopted the snoking policy.

Thi s concl usi on, however, does not
necessarily renove the policy as a subject of
mandat ory bargaining. W nust also determ ne
under the State College test whether the
policy is a matter of fundanental concern to
the interests of the enpl oyees in wages,
hours and other terns and conditions of

enpl oynent. W note that, based on

1243 pP.S. section 1101. 701.

3pennsyl vani a Labor Rel ations Board, supra. 461 Pa. 506,
337 A 2d 268.
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substantial evidence, the Board found as fact
t hat teachers and custodi ans had snoked in
School District buildings since at |east
1959. The Board, therefore, concluded that
snoki ng had been a working condition. .In
State College the Suprenme Court seem ngly
endorsed the view that "terns and conditions”
are "sonething nore than m nimal economc
terns of wages and hours, but sonething |ess
than the basic educational policies of the
board of education." State College, 461 Pa.
at 506, 337 A 2d at 268 . . . . Using this
definition we mght conclude that snoking is
not a working condition in the instant case
and thus not a matter of fundanental concern
to the enployees' interests.  Evenif it is a
wor ki ng condition, we are .convinced that in
striking a balance the educational - notive
behi nd the policy outweighs any inpact on the
enpl oyees' interests. W repeat that the

par anount consideration in reaching this

bal ance is the public interest in. providing
effective and efficient education for the
School District's students. We, therefore,
conclude that the snoking ban is an inherent
managerial policy and not a mandatory subject
of bargai ni ng.

It was apparently stipulated in the ghgﬁbe[sburg case that
the ban was inposed for the follow ng reasons:

1) The ban would further the goal of

consi stency anobng ongoi ng school 'prograns

di rected agai nst snoking; 2) the ban woul d be
part of a necessary regulatory schene for
students in the public schools; 3) the ban
woul d suppl enment the role nodeling efforts of
parents who do not direct their children

agai nst snoking; 4) the total ban on snoking,
by virtue of its application to Schoo
District enployees and students alike, would
generate respect anong students for school
authority, thereby inproving discipline; 5)
the ban would lend recognition to the plight
of the non-snoker; and 6) the ban would

refl ect and enphasi ze the ‘hazards of snoking.

In the case under consideration, the District did not

articulate its reasons for inplenenting its snoking policy in as

16



much detail as did the district in Chanbersburg.* Yet the
reasons articulated by the district in Chanbersburg for inposing
a énnking ban are equally valid and persuasive in the instant
case. Furthernore, information accumul ated since 1981, when

Chanber sburg was deci ded, on the hazards of snoking to snokers

and nonsnokers alike has rendered the detrinmental inpact of
smoki ng in an educational environnment no |onger open to question.

We therefore adopt the analysis of the Chanbersburg court in

finding that the snoking policy in question here is not a
mandat ory subject of bargaining.

Based upon the foregoing, we are not certain it is even
necessary to apply the analysis set forth in Anahei m Union High
School District, supra, PERB Decision No. 177. Appl yi ng the.

Anahei mtest, however, we conme to the sane result.

In Anaheim this Board established a three-pronged test for
determ ni ng whether matters not specifically enumerated are in
fact negotiable under section 3543.2. In that decision, the
Board st ated:

. . . a subject is negotiable even though not
specifically enunerated if (1) it is

| ogically and reasonably related to hours,
wages or an enunerated term and condition of

enpl oyment, (2) the subject is of such
concern to both managenent and enpl oyees t hat

YThe di ssent apparently concedes that had it nore clearly
incorporated into its policy statenent the obvious benefits to
students of its non-snoking policy, the District could have
legally inplenmented its snmoking restrictions. Such an argunent
begs the question since the District's expressed notivation is
not determ native of whether its policy actually furthers the
gjstript's educational mssion and conports with |egislative

irection. .
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conflict is likely to occur and the nediatory
i nfluence of collective negotiations is the
appropriate nmeans of resolving the conflict
and (3) the enployer's obligation to
negotiate would not significantly abridge his
freedomto exercise those manageri al
prerogatives (including matters of

fundanmental policy) essential to the

achi evenent of the District's m ssion.

| This test was approved by the California Suprene Court in
| SAD_NE&_Q_Ly_SQh.o.QI_D_iLu_cI_ v. Public Enploynent Relations
Board (1983) 33 Cal.3d 850, 191 Cal.Rptr 800, 663 P.2d 523.
Appl yi ng Anaheim. the ALJ found that the snoking policy was
intended by the District to relate primarily to the health and
safety of District enployees, rather than to students and the
~general public. .As such, the ALJ concluded that the policy was
reasonably rel at ed tb "safety conditions of enploynment,"” an
enunerated termin section 3542.2, and was therefore negot i abl e.
The ALJ's position is not supported by the record. The District
superi nt endent was specifibally requested to adopt rules and-
‘regulations to inplénent the District board s snmoki ng
policy ". . .in the best interests of.the district and its
enpl oyees and pupils."? |
I t maslin response to this directive that the superi nt endent
rendered his report dated March 11, 1987, which resulted in the
April 20 policy prohibiting snoking within the Di strict
facilities. Cearly, in formulating its policy, the District

board had in mnd not only the health interests of the enployees,

5The full text of the policy is set forth on page 7 of this
deci si on. _
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but al so those of the students and public. Thus, based on our
finding that the policy was inplenented to alleviate a potehtial
health hazard to all persons who may enter public schoo
facilities, as opposed to assuring the safety of enployees only,

we concl ude the Association and CSEA failed to neet the first

T

prong of the Anaheimtest.

Neither is the second prong of Anaheim satisfied. The
subject of snoking is not one that divides people along
managenent -uni on lines, but rather tends to split snokers and
nonsnokers in both canps. Additionally, as nore fully explained
bel ow, the Legislature has spoken on the matter of regulation of
smoking, and the District has taken action consistent with the
legislative mandate. Col | ective negotiations between the
District and enpl oyee organi zations is not an appropriate neans
of dealing with this public health hazard.

ana[ly, and nost significantly, the District's obligation
to bargain would significantly abridge its freedoﬁ1to exerci se
manageri al prerogatives essential to the achievenent of its
m ssion. W conclude that the prohibition against snoking in
District buildings and faciljties and on school grounds when
pupils are in the géneral vicinity is not a working condition or
‘matter of fundamental concern to the enployees, but is a matter
of basic educational policy within the nmanagerial prerogative of
the District. Qur conclusion is further supported by the clear
‘mandate now found within California |egislation ained ét

al leviating the hazards of the presence and use of tobacco in the

19



educationél environnment, public buildings and on public carriers
of transportation.

As a part of the California Indoor Clean Air Act of 1976
.(Fbélth and Safety Code, section 25940, et seq.), the Legislature
adopted Health and Safety Code section 25940.5 which states:

The Legislature finds and decl ares that
t obacco snoke is a hazard to the health of
t he general public.

In 1987, as a part of the same Act, the Legislature enacted
Article 2 relating to snoking on private and public
transportation. Health and Safety Code section 25948 st at es:

(a) The Legislature hereby finds and
declares that the United States Surgeon
General's 1986 Report on the Health
Consequences of Involuntary Snoking concl udes
all of the follow ng:

(1) Involuntary snDking Is a cause of
di sease, including lung cancer, in healthy
nonsnokers. _

(2) The children of parents who snoke
conpared wth the children of nonsnoking
parents have an increased frequency of
respiratory infections, increased respiratory
synptons, and slightly smaller rates of
increase in lung function as the |ungs
mat ur e.

(3)

The sinple separation of snokers and

nonsnokers within the same air space may
reduce, but does not elimnate, the exposure
of nonsnokers to environmental tobacco snoke.

(b)

The Legislature further finds and

decl ares the foll ow ng:

(1)

Nonsnokers have no adequate neans to

protect thenselves fromthe damage inflicted
upon them when they involuntarily inhale
t obacco snoke.
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(2) Regulation of snoking in public places
IS necessary to protect the health, safety,

-wel fare, confort, and environnment of
nonsnokers.

(c) It is, therefore, the intent of the
Legi sl ature, in enacting this article, to
el i m nate snoking on publlc transportation
vehi cl es.

Addi tional ly, section 25949 provi des:

It is unlawful for any person to snoke

t obacco or any other plant product in any .
vehi cl e of a passenger stage corporation, the’
Nat i onal Railroad Passenger Corporation
(Artrak) except to the extent permitted by
federal law, 1n any aircraft except to the
extent permtted by federal law, on a vehicle
of an entity receiving any transit. assi stance
fromthe state.

Wth respect to our California schools, the Legislature, by
a 1986 anendnent tO-Education Code section 48901 directed that:

(a) No school shall permt the snoking or
use of tobacco, or any product containing

- tobacco or nicotine products, by pupils of
the school while the pupils are on canpus, or
whi l e attendi ng school - sponsored activities
or while under the supervision and control of
school district enployees.

(b) The governing board of any school
~district maintaining a high school shall_take

all steps it deens practjcal to discourage

hi gh school students from snoki ng.

(Enphasis added. ) °

prior to the 1986 anmendnent, subdivisioh (a) of section
48901 read: :

_The governing board of any school district

mai ntai ning a high school may adopt rules and
regul ations permtting the snoking and
possessi on of tobacco on the canpus of a high
school or while under the authority of school
personnel by pupils of the high school.
However, those rules and regul ati ons shal

not permt pupils to snoke in any classroom
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Prior authority, Education Code sections 35176.5 and
35176.6, which delegated to school boards the task of
- establishing snmoking policies and areas by a majority vote of the
teachers and enpl oyees, was repeal ed as of January 1, 1989.ﬁ

The inplenentation of the District's snoking policy was a
direct response to the Legislature's clear nessage regarding the
heal th hazards of snoking and speciffc direction to schoo
districts "to take all steps [they] deempractical to discourage
hi gh school students from snoking.” W believe that negotiations
regardi ng inplenmentation of the policy would abridge the
District's rights to acconplish this | egi sl ativel y nandat ed
m ssion and its rights to determ ne general educational policy.
Thus, we find the third prong of the Anaheimtest is not
satisfied and that the snoking policy is not negoti abl e under °
section 3543. 2.

In reaching his conclusion to the contrary, the ALJ relied

upon three cases decided by the New York Public Enploynent

or other enclosed facility which any student
is required to occupy or which is customarily
occupi ed by nonsnoki ng students.

Consistent with the amendnent to section 48901, section
48900 was al so anended in 1986 to-clarify that possession of
speci fied tobacco or nicotine products by students woul d be
grounds for suspension or expul sion.

"See footnote 4, supra.
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Rel ati ons Board.' Two of the cases resulted in the overturning
of a snoking ban in school districts. The other case involved a
partial reversal of a snoking ban in an elderly health care
facility. These cases are distinguishable fromthe instant case
because the New York Legislaturé has failed to enact any general
policy relating to snoking except to inpose a ban in certain
specifically listed public areas.?® In each of the New York PERB
cases, which overturns a snoking ban, the decision relies upon
the New York Legislature's failufe to adopt a general non-snoking
policy. In balancing the conbeting rights, the New York PERB, in
the'absenbe of legislative mandate, can afford to give |ess
wei ght to the managerial goal of providing a snoke free
environnent. As noted above, such is not the case in California.
Equal 'y unpersuasive are cases emanating fromthe private
sector decided by the National Labor Relations Board (NLRB).

(Chentronics. Inc. and lndustrial Product on Enpl oyees. Local 42

(1978) 236 NLRB 178 [98 LRRM_1559]; see. al so Commonweal t h_of

Pennsyl vani a v. Pennsylvani a. Pennsyl vani a_Labor_Rel ati ons_Board
(1983) 74 Pa, Commw. 1, 459 A 2d 452 [113 LRRN|3052],
.enphasizing the difference between the school environment and the
private work place.) Considering the inportance of education.in

our society, the inposition of the snoking policy to further the

185t euben- Al | ecrany _Boces. (1980) 13 NY - PERB 4511: County_of
Niagara (Munt View Health Facility) (1988) 21 NY - PERB 3014;

and Rush-Henrietta Enployees' Assocjation, Buildjings and. G ounds,.
' ter. NYSUT/AFT. AEL-ClO (1988) 21 NY - PERB

3023,
®New York Public ‘Health Law No. 1399.
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goal of providing a snoke free educati onal envi r onnent is well:
justified. Even nore significantly, the unique relationship

bet ween teacher and pupil, in which the teacher is the role nodel
and exerts a significant influence on student behavi or, supports
the District's adoption of a strict standard of conduct regarding
snoki ng.

CONCLUSI ON

The public endorsehent of the United States Surgeon
General's 1986 Report on the Health Cbnsequences.of I nvol untary
Smoki ng and the very broad and general grant of authority to
school districts in Education Code, section 48901, el i m nates any
doubt that outright prohibition of snmoking in public school
buildings and facilities is a reasonable nmeans and a proper step
for the District to take to fulfill its legislatively nmandated
m ssi on of discouraging high school students from snoki ng. By
enacting the snoking policy, the District is exercising its
retained'rights to decide the type and level of services to be
provi ded and to deternine and i npl emrent educati onal policies,
goal s and objectives. The April 20 snoking policy still permts
snoki ng outside the buildings when not in the vicinity of'
students. \Wile the policy may incidentally create an
i nconveni ence to enpl oyees who do snoke, the inconveniencé S

clearly outweighed by the legislatively sanctioned goals of t he

District.
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ORDER
For the foregoing reason, the unfair practice charges in

Case Nos. LA-CE-2609 and LA- CE-2644 are DI SM SSED.

Menber Cam |lli joined in this Decision.

Menber Craib's dissent begins on page 26.
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Menber Craib, dissenting: | cannot agree with the anal ysis
in the myjority decision. Wile |I amnot unsynpathetic to the
desires of the Riverside Unified School District (District) to
provide all of its enployees with a snoke-free work place, | do
not believe that such a result can be acconplished by District
fiat.

As the majority points out, the admnistrative |aw judge
(ALJ) found that the portion of the District's policy which
prohi bited snoking in the presence of students was within the
District's managerial prerogative to nmaintain an orderly canpus
and to have its enployees set positive role nodels for students
and, thus, did not violate the Educational Enploynent Relations
Act (EERA or Act), section 3543.5, subdivisions (a), (b) or (c).?
To reach this conclusion, the ALJ relied on the legislative
mandat e found in Education Code section 48901, 2 which directs
school districts to take neasures necessary to di scourage
students from snoking. The ALJ reasoned that to permt enployees
to snoke in the view of students, who are prohibited pursuant to
Educati on Code section 48901 from snoking on school property,
could lead to student unrest. Additionally, he found that fhe

District was entitled to have its enployees serve as role nodels

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherw se indicated, all statutory references herein are
to the Governnent Code. For the conplete text of section 3543.5,
subdivisions (a), (b) and (c), see fn. 3 of the mgjority
deci si on.

’For the conplete text of Education Code section 48901, see
fn. 7 in majority decision.
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to di scourage students from snoking. The "mssion" of the
District would, thus, be served by prohibiting snmoking where and
when students were present. Therefore, the ALJ concl uded that
the inposition of a no-snoking policy where and when students
were present had only a mnimal inpact on enployee health and
saf ety. | agree with this analysis and would affirmthe ALJ's
proposed decision on this issue.

The issue that then remains to be decided is whether the
prohi bition of snoking in areas which are off limts to students,
such as enpl oyee | ounges, is a termand condition of enploynent
as defined by the Act and, therefore, negotiable under section
3543.2.°

The parties are obligated by EERA to negotiate with each

ot her over subjects within the scope of representation. (See

3Section 3543.2 provides in pertinent part:

(a) The scope of representation shall be
limted to matters relating to wages, hours
of enploynent, and other terns and conditions
of enploynent. "Terns and conditions of

enpl oynent" nean health and wel fare benefits
as defined by Section 53200, |eave, transfer
and reassignnent policies, safety conditions
of enploynent, class size, procedures to be
used for the evaluation of enployees,

organi zational security pursuant to Section
3546, procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7,
and 3548.8, and the layoff of probationary
certificated school district enployees,
pursuant to Section 44959.5 of the Education
Code.
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section 3543.3.%) A failure to negotiate in good faith a
mandat ory subject of bargaining is a violation of the Act.
(Pajaro Valley Unified School District (1978) PERB Deci sion
No. 51, at pp. 4-7.) The Board has determ ned that sonme acts

have such a potential to frustrate

negotiations and to underm ne the exclusivity

of the bargaining agent that they are held

unl awf ul w thout any determ nation of
subj ective bad faith on the part of the

enpl oyer.

(Ibid. at p. 5.) It is a general precept that "[u]nilatera
changes by an enpl oyer during the course of a collective
bargai ning rel ati onship concerning matters which are nandatory
subj ects of bargaining are normally regarded as per se refusals
to bargain." (See generally 1 Mrris, The Devel opi ng Labor Law
(2d ed. 1983) p. 563.) '

The critical question, then, islmhether a snoking policy is
a mandat ory subject of bargaining uﬁder EERA. The Board is
specifically enpowered to "determne in disputed cases whether a
particular itemis wthin or without the scope of

representation." (See section 3541, subd, (b).® \here an item

“Section 3543.3 provides in pertinent part:

A public school enployer . . . shall neet and
negotiate with and only with representatives
~of enpl oyee organi zati ons selected as

excl usive representatives of appropriate
units upon request with regard to matters

wi thin the scope of representation.

°Section 3541.3, subdivision (b) provides:

The board shall have all of the follow ng
powers and duti es:
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is not specifically enunerated in.the Act itself, the Board nust
interpret the statutory provision defining scope of
representation to determ ne whether a particular subject falls
W thjn one of the enunerated areas. (San Mateo G ty_School
District v. Public Enploynent Relatjons Board (1983) 33 Cal.3d
850, 856.) The California Suprenme Court in San Mateo

specifically approved of the Board' s three-prong test td
determ ne whether a matter is within the Scope'of representation.
(I'bid. at pp. 858-860.)

That test provides:

[A] subject is negotiable even though not
specifically enunerated if (1) it is
logically and reasonably related to hours,
wages or an enunerated term and condition of
enpl oynent, (2) the subject is of such '
concern to both managenent and enpl oyees that
conflict is likely to occur and the nediatory
i nfluence of collective bargaining is the
appropriate neans of resolving the conflict,
and (3) the enployer's obligation to

negoti ate would not significantly abridge his
freedom to exercise those manageri al
prerogatives (including matters of

fundanmental policy) essential to the

achi evenent of the District's m ssion.

(Anaheim Union H gh School District (1981) PERB Decision No. 177,
at pp. 4-5.) Athough the majority does not find application of

the Anaheimtest determ native, they neverthel ess apply the test
and find that the no-snoking policy does not satisfy any of the

three prongs. | believe that the Anaheimtest is critical to the

(b) To determine in disputed cases whether a
particular itemis wthin or without the
scope of representation.
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determ nation of whether the matter falls within scope and
di sagree with the majority's analysis on this issue.

First of all, | disagree with the majority's factua
determ nation that the policy was inplenmented to protect the
health and safety of not only enpl oyees, but also students and
the general public. The District's policy nowhere states that it
is designed to protect the general public. The District stated
its policy as follows:

The Board recogni zes the evident health
hazards in the use of tobacco products and
the rising trend in society to control or
elimnate the practice of the use of these
products in public buildings and areas. The
Board therefore, in the best interests_of the
district and its enployees and pupils,
directs the Superintendent to develop rules
and regul ations regarding this policy, which
w |l becone effective July 1, 1987.

(Enphasis added.) Furthernore, the District admttedly adopted
its policy to contain the health hazards which arise fromthe use
of tobacco products, .and al so adopted an enpl oyee assi stance
program ai med at providing aid to those who wish to quit snoking.
My reading of the record in this case suggests that the primary
nmotivation of the District in instituting the no-snoking policy
was not to shield students from snoking but, rather, -to prevent
the health hazards associated wi th snoking. | would find that
such a policy directed at reducing the health hazards of snoking

directly relates to the "safety conditions of enploynent."”
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(See section 3543.2, subd, (a).°

The parties' Stipulated Facts reiterate that the "recognized
heal th hazards" were the basis for the new policy. Furthernore,
t he superintendent, in his March 16, 1987 letter to the Board of
Educati on, recomendi ng the new no-snoking policy, indicated that
the board had directed himto explore the alternatives to current
district policy on snoking "in keeping with the increasing
evi dence about the detrinental effects of snoking and snoke

i nhal ation." He also stated in the letter that:

Qur counsel advises us that the prohibition
of snoking in schools is a reasonable work
rule and in the hest interests of the
wel | being [sic] of the enpl oyees. Therefore,
~he advises that it is not subject to
negoti ati ons.

(Enphasi s added.)

Al t hough the best interest of pupils is nentioned in the
policy declaration, the clear thrust of the District's
correspondence is to prevent the health hazards of snoking and
snmoke inhalation. [In none of the docunents is there any
i ndi cation that the new no-snoking policy for enployees was
adopted to inplenent the Education Code prohibition on student
snoki ng. |

Despite this evidence, the mgjority concludes that the
District's policy was inplenented for the benefit of enployees,
students and the general public. Even if the students were

peri pherally benefitted by the no-snoking policy, the District's

°See fn. 3 for the conplete text of section 3543.2,
subdi vision (a).
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clear notivation was to address the health hazards of snoking on
enpl oyees. As such, the matter is "logically and reasonably
related to . . .an enunerated termand condition of enploynent,"

safety.’ (Anaheim Union H gh School District, supra. PERB

Deci sion No. 177, at pp. 4-5.) The first prong of the Anahei m
test is, thus, satisfied.
The no-snoking policy also neets the second prong of the

Anahej m test:

[T] he subject is of such concern to both

managenent and enpl oyees that conflict is

likely to occur and the nediatory influence

of collective negotiations is the appropriate

means of resolving the conflict.
Qbvi ously, snokers and nonsnokers often disagree on the issue.
But that sinplistic analysis does not address whether the issue
is of such concern to both parties that the dispute woul d nost
appropriately be dealt with through collective bargaining. Wrk
rul e changes which affect a mandatory subject of bargaining are
nost appropriately dealt with collectively. \Wether the D strict
bel i eves, albeit benevolently, that a no-snoking policy is in the

best interests of its enployees, that belief does not give the

’As the ALJ observed, the term "safety" has often been used
to enconpass both health and safety concerns. | ndeed, this
Board, in Jeffers 00 ystrict, (1980) PERB Deci sion

No. 133, at p. 53, held that

safety and health stand with wages as one of
the nore fundanental areas of concern in a
col l ective bargaining relationship.

The National Labor Relations Board has also freely interchanged

the terns "health" and "safety.”" (See, e.g., Colgate-Palnplive
Conpany (1982) 261 NLRB 90 [109 LRRM 1352].)
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District the right to unilaterally change a term and condition of
enpl oynent. Such a ruling effectively erodes. the exclusive
representives' statutory rights to negotiate nmandatory matters

Wi t hi n scope.

The majority's argunent that the Legislature has spoken on
the matter of regulation of snoking, does not renove the issue
fromcol |l ective bargaining. Nothing in any of the statutes cited
by the majority gives the District the right to ignore its
bar gai ni ng obligation under EERA. Prohibiting snmoking in
District facilities, outside the viewof students, is not
addressed. Indeed, the Legislature directed school districts to
"adopt policies regarding the designation of enployee snoking
“areas or | ounges at each school site." (Education Code section
35176.5; see al so Education Code section 35176.6.% That
| egi slative mandate was in effect until January 1, 1989, and
t herefore, enconpassed the period during which this dispute
arose. The nmere fact that the Legislature has spoken on this
i ssue, does not renove it fromthe real mof collective
bargaining. Only when there is direct conflict with a section of
t he Education Code would the issue of supersession arise. The

Board has stated that

incorporating a statutory mandate in the
agreenent, assumng the subject matter is or
relates to a subject specified in section
3543.2, certainly does not constitute
supersession of that statute whether it is

t he Education Code or any other statute. On

®The conplete text of both sections can be found at fn. 4 in
the majority opinion.
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the other hand, there is a clearly

recogni zabl e value to the "inprovenent of
per sonnel managenent and enpl oyer - enpl oyee
relations” in permtting inclusion of such
matters within the negotiated contract.

(Emphasis in original, footnote omtted.) The fact that the
Legi sl ature -has nmandated snoking policies in no way precludes
negoti ations; therefore, the second prong of Anaheimis net.
Finally, to be negotiable, the District's obligation to

negotirate the no-snoking policy cannot

significantly abridge [its] freedomto

exerci se those nmanagerial prerogatives

(including matters of fundanmental policy)

essential to the achievenent of the

District's. mssion.

(Anaheim Union H gh_School District, supra. PERB Decision

No. 177, at p. 5. ) Wthout any analysis, the majority concl udes
t hat the no-snoking policy would significantly abridge the
District's freedomto exercise managerial prerogatives essenti al
to its mssion and that it is a matter of basic educational
policy. As | indicated earlier, | agree that, to the extent the
no- snoki ng policy prohibits snoking in the presence of students,
the District's actions were within its managerial prerogative.
However, the District's mission to prevent students from snoking,
as mandated by Educati on Code section 48901, is not significantly
furthered by the blanket policy prohibiting snoking in al
District facilities. | would agree with and adopt the ALJ's
concl usi on:

To the extent that snoking and the use of

ot her tobacco products by enpl oyees not in

the direct presence of students could be

found to tangentially relate to the
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District's managenent prerogatives, it is
concl uded that negotiations on the subject
woul d not significantly abridge the

enpl oyer's exercise thereof. In this regard,
the District has failed to denonstrate how
negotiati ons on the subject would have such
an effect.

(Proposed Decision at p. 18.)

My analysis mght be different had the D strict adopted a
policy statement simlar to that stipulated to in Chanbersburg
Area School Ejstriét v. Commonweal th_of PennsyIVania.

Pennsyl vani a Labor Relations Board,_et _al. (1981) 430 A 2d 740
[110 LRRM 2251, 2253]. There, the reasons for inposition of a no-

snmoki ng policy predom nately addressed pupil issues, not the
heal t h hazards to enployees. Wile these reasons night be
applicable to the District in the case currently before the
Board, they were not the articulated reasons for the inposition
of the policy. We cannot change the notivation of the District

by adopting the Chanbersburg policy statenent. Nor should we

adopt it as the rationale for our decision. Furthernore, the
District has not shown that its educational m ssion would be
furthered by prohibiting enpl oyees from snoking out of the view
of students. Such a showing is critical, for, unlike the obvious
benefit derived from prohibiting snmoking in the view of students,
snmoki ng outside the view of students does not obviously pronote

~the District's educational mn ssion.

The majority rejects the ALJ's reliance on three decisions
fromthe New York Public Enploynent Relations Board (PERB). They

reject the New York PERB s anal ysis because, they contend, the
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New York Legislature failed to adopt a general no-snoking policy.
The majority, thus, concludes that the New York PERB could, in

t he absence of legislative mandate, afford to give less weight to
t he managerial goal of providing a snoke-free environnent.
(Majority Decision at p. 22.) That conclusion does not
accurately reflect the New York PERB' s analysis in any of the
three cases cited.

-In Steuben-Alecrany Boces (1980) 13 NY-PERB 3096, the New
York PERB affirned the feasoning of the hearing officer, who held
that the policy restricting snmoking to specified |ocations was a
work rule dealing wwth a termand condition of enploynent. In
making this determ nation, the hearing officer specifically
relied on the fact fhat the area in question was not normally
used by students and, therefore, the enployer could not argue
persuasively that the limtation was designed to influence
student conduct.

In County_of Niagara (Munt View Health Facility (1988) 21

NY- PERB 3014, the New York PERB rejected the enployer's argunent
that public policy permtted it to restrict snoking in its
facility. The board held that

[s]ince there is no public policy, as yet,

which requires_or permits a public enployer

to ban snoking in the work place or in its

facilities, we continue to believe that

enpl oyee snoking regul ations are work rul es

subject to the bal ancing test which we have

previously enployed to determ ne whether

uni l ateral ly pronmul gated work rules violate
t he Act.
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| do not read the |anguage regarding-public policy to nean a
.general statenment condeming snoking; rather, the New York PERB
addresses the lack of |egislation which would specifically pernmit
or require a public enployer to restrict snoking. Like New York,
the California Legislature has not enacted |egislation which
woul d permt a public school enployer to unilaterally inplenment a

no- snoki ng policy in areas not frequented by students.
Finally, in Rush-Henrietta Enployees' Associatjon, Buildings
and Grounds. Bus Mechanics Chanter. NYSUT/AFT. AFL-Cl O (1988) 21

NY- PERB 3023, the New York PERB addressed precisely the issue

currently before us: whether enployees should be prohibited from
snnking in district facilities outside the presence of students.
The board held that in order to prevail, the district would have-
to denonstrate that there was a need related to its m ssion and
that the restrictions did not go beyond what is needed to further
its mssion. The board concluded that the district failed
because its decision arose out of a financial deternination that
it was too expensive to properly ventilate the facility. The
board found that the enployer failed to introduce evidence that
its prohibition was necessitated by a health hazard to students.

The District has failed to neet its obligation to bargain.
Its bl anket no-snoking policy, to the extent that it relates to
snmoki ng by enpl oyees out of the view of students, does not
significantly relate to its educational mssion. | would adopt
the ALJ's proposed decision, which correctly found that the

District violated section 3543.5, subdivision (¢) and
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derivatively, subdivisions (a) and (b). The District should be
required to revoke its policy and bargain with the exclusive

representatives.
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