STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

TONY PETRI CH,

Charging Party, Case No. LA-CO 339

V. PERB Deci si on No. 758
CALI FORNI A SCHOOL EMPLOYEES

Septenber 11, 1989
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Respondent .

Appearances: Tony Petrich, on his own behalf.
Before Porter, Craib and Cam |li, Menbers.
DECI S| ON

PORTER, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
charging party, Tony Petrich, to the proposed decision, attached
hereto, of a PERB admnistrative |aw judge (ALJ). The ALJ
di sm ssed the conpl ai nt because the charging party failed to
appear at the formal hearing on the matter, and failed to show
cause when the ALJ provided himw th the opportunity to do so.

After reviewwng the entire record, including the exceptions
filed by the charging party, we find the ALJ's findings of fact
and conclusions of lawto be free of prejudicial error, and we
adopt them as the decision of the Board itself.

ORDER
The conplaint in Case No. LA-CO 339 is hereby DI SM SSED.

Menbers Craib and Camlli joined in this Decision.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

TONY PETRI CH,
UNFAI R PRACTI CE

Charging Party, Case No. LA-CO-339

V.
CALI FORNI A SCHOOL EMPLOYEES PROPOSED DECI SI ON
ASSQOCI ATI ON, (7/17187)
Respondent.

Appear ances: Tony Petrich, on his own behalf; E. Luis Saenz,
attorney for California School Enployees Associ ation.

Before Janmes W Tamm Adm nistrative Law Judge.
PROCEDURAL HI STORY AND_FI NDI NGS OF FACTS

On August 27, 1985, Tony Petrich (hereafter Charging Party)
filed this unfair practice charge against the California School
Enpl oyees Association (hereafter CSEA). The charge all eged
that CSEA had threatened Petrich in reprisal for engaging in
protected conduct and that CSEA had failed to inform Petrich
about a Level Il conference concerning a grievance Petrich had
filed.

On Septenber 22, 1986, the reprisal allegation was
dism ssed and a conplaint was issued on the second

aIIegation.l

! The reprisal allegation, which was disnissed, was
appealed and is currently awaiting decision by the Public
Enpl oynent Rel ati ons Board (hereafter Board).

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have been
adopted by the Board




~ An informal settlement conference was schedul ed, however,
the Charging Party failed to appear for the conference.
Shortly thereafter, a CSEA notion to dismss the conplaint,
.based upon a failure of Charging Party to state a prima facie
vi ol ation, was denied by the admnistrative |aw judge assigned
to the settlement conference. 2

A formal hearing was scheduled for May 12, 1987, in San
Bernardino, California. On May 5, 1987, at CSEA s request and
with Charging Party's concurrence, the hearing was reschedul ed
for May 8, 1987, to be held in Los Angel es.

The hearing commenced on May 8, 1987, and counsel for CSEA
appeared before the undersigned fully prepared to litigate the
matter. Charging Party failed to appear. Charging Party did
not notify the admnistrative |aw judge that he woul d not
appear nor did he seek a continuance of the hearing. Upon
Charging Party's failure to appear, counsel for CSEA nade a
notion to dismss the conplaint because of Charging Party's
failure to proceed with the hearing.

On May 12, 1987, Charging Party was ordered to show cause
why this matter should not be dism ssed due to Charging Party's
failure to litigate the matter. Charging Party was al so
ordered to show cause why attorney's fees should not be awarded
to Respondent due to Charging Party's failure to appear at the

heari ng.

2The notion to disniss did not cite Charging Party's
failure to appear at the settlement conference as grounds for
di sm ssal
2



On June 1, 1987, Charging Party replied to the Order to
Show Cause, responding only to the issue of attorney's fees.
Charging Party offered no response to the issue of his failure
to appear at the hearing.

DI SCUSS| ON

On two occasions, the Board has upheld dism ssals of unfair
practice conplaints because charging parties have failed to
proceed with ]itigation of the conplaint. In Service Enployees
|nterpnatiopal Unjon, lLocal 99. AFL-CO (Kinmett) (1981) PERB
Deci sion No. 163, the conplaint was di sm ssed when the charging
party failed to appear at the hearing. In Los Angel Unifie
School District (Siams) (1984) PERB Deci sion No. 464, the
conpl ai nt was dism ssed when the charging party failed to
appear for the sixth day of the formal hearing.

In the case at hand, the Charging Party was fully aware of
the tinme, date, and l|ocation of the hearing because he had
concurred in its scheduling only three days earlier. He did
not notify the admnistrative |aw judge he woul d not appear nor
did he seek a continuance of the hearing. Furthernore, when
ordered to show cause why the conplaint should not be
di sm ssed, the Charging Party offered_no expl anation for his
failure to proceed.

Charging Party's failure to proceed and his inability or
unwi | I i ngness to denonstrate any good cause for that failure to
proceed constitutes an abandonnment of the conplaint. This
matter should therefore be di sm ssed.
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Because CSEA has not asked for attorney's fees, none wll
be awarded. Charging Party should, however, be aware that any
future unexcused failure to appear at either an infornal
settlement conference or a formal hearing could be seen as a
pattern of engaging inlfrivol ous Iifigation. This could |ead
to an assessnent of quantifiable costs incurred by the
Respondent, including reasonable attorney's fees, to offset the
tinme and expenses incurred in defending the conplaint. 3

PROPCGGED ORDER

Based upon the foregoing findings and concl usions and the
entire record of this case, the conplaint is hereby D SM SSED.

Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shall
becone final unless a party files a tinely statenent of
exceptions with the Board itself at the headquarters office in
Sacranento within 20 days of service of this Decision. In
accordance with PERB Regul ations, the statenent of exceptions
should identify by page citation or exhibit nunber the portions

of the record, if any, relied upon for such exceptions. See

3United Professors of California (Vatts) (1984) PERB
Deci si on No. 398-H.




California Adm nistrative Code title 8, part 111,
section 32300. A docunent is considered "filed" when actually-

recei ved before the close of business (5:00 p.m) on the |ast

day set for filing, ". . .or when sent by tel egraph or
certified or Express United States mail, postmarked not |ater
than the last day set for filing ..." See California

Adm nistrative Code, title 8 part 111, section 32135. Code of

Cvil Procedure section 1013 shall apply. Any statenent of
exceptions and supporting brief mnmust be served concurrently
with its filing upon each party to this proceeding. Proof of
service shall acconpany each copy served on a party or filed
with the Board itself. See California Admnistrative Code,
title 8, part 111, sections 32300, 32305, and 32140.

Dat ed: July 17, 1987

JAMES W TAW
Adm ni strative Law Judge





