STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

ROBERT RAY BRADLEY,
Charging Party, Case No. LA-CE-2833

V. PERB Deci si on No. 761

LOS ANGELES COMMUNI TY COLLEGE
DI STRI CT,

Sept enber 13, 1989

Respondent .

B . L L W N AR W

Appearance: Robert Ray Bradley, on his own behal f.

Bef ore Hesse, Chairperson; Porter, Craib, Shank and Cam || i,
Menber s.

DEC SILON AND ORDER

This case is before the Public Enploynent Rel ations Board
(Board) on appeal by the charging party of a Board agent's
di sm ssal (attached hereto) of his charge that the respondent
viol ated section 3543.5 of the Educational Enploynment Rel ations
Act (CGov. Code sec. 3540 et seq.). W have reviewed the
dism ssal and, finding it free of prejudicial error, adopt it as
t he Decision of the Board itself.

The unfair practice charge in Case No. LA-CE-2833 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

By the BOARD
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May 19, 1989

Robert 'Ray Bradl ey

RE: DI SM SSAL AND REFUSAL TO | SSUE COWPLAI NT, Unfair Practice
Charge No. LA-CE-2833, Robert Ray Bradley v. Los Angel es
Community College District

Dear M. Bradl ey:

| indicated to you in ny attached letter dated May 8, 1989, that
t he above-referenced charge was subject to deferral to
arbitration. You were advised that if there were any factual

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge accordingly. You were further advised that unless you
amended the charge or wthdrew it prior to May 18, 1989, it -would
be di sm ssed.

| have not received either a request for wi thdrawal or an anended
charge and am therefore dismssing the charge based on the facts
and reasons contained in ny May 8 letter.

Ri ght to Appeal

Pursuant to Public Enploynent Rel ations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing an
appeal to the Board itself within twenty (20) cal endar days after
service of this dismssal (California Admnistrative Code, title
8, section 32635(a)). To be tinely filed, the original and five
copi es of such appeal nust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by
tel egraph, certified or Express United States mail postmarked no
later than the last date set for filing (California
Adm nistrative Code, title 8, section 32135). Code of G vil

- Procedure section 1013 shall apply. The Board's address is:

¢ Public Enpl oynent Rel ations Board
1031 18th Street
Sacrament o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five



copies of a statement in opposition within twenty cal endar days
following the date of service of the appeal (California
Adm ni strative Code, title 8, section 32635(b)).

Servi ce

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service" mnust
acconpany each copy of a docunent served upon a party or filed
with the Board itself. (See California Adm nistrative Code,
title 8, section 32140 for the required contents and a sanple
form) The docunment will be considered properly "served" when
personal |y delivered or deposited in the first-class mail postage

pai d and properly addressed.

Ext ensi on of Tine

A request for an extension of tine in which to file a docunent
with the Board itself nust be in witing and filed with the Board
at the previously noted address. A request for an extension mnust
be filed at | east three cal endar days before the expiration of
the tine required for filing the docunent. The request nust

i ndi cate good cause for and, if known, the position of each other
party regardi ng the extension, and shall be acconpani ed by proof
of service of the request upon each party (California

Adm ni strative Code, title 8, section 32132).

Final Date

| f no appeal is filed mﬂthfn the specified tinme limts, the

di smissal will becone final when the tine limts have expired.
Si ncerely,

CHRI STI NE A. BOLOGNA
General Counsel

. By

Thomas J. Xilen
Regi onal Attorney

At t achnment

cc: Janes H Aguirre
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May 8, 1989

Robert‘Ray Br adl ey

RE: WARNING LETTER, Unfair Practice Charge No. LA-CE-2833,
Robert Ray Bradley v. Los Angeles Conmunity College District

Dear M. Bradley:

In the above-referenced charge, you allege that Los Angel es
Community College District (D strict) retaliated agai nst you by
rel easing confidential information about a grievance you had
filed. You allege that this conduct violated Governnent Code
section 3571(a) of the H gher Education Enpl oyer-Enpl oyee

Rel ati ons Act (HEERA). The District is covered, however, not by
HEERA but the Educational Enploynent Rel ations Act (EERA), and
the District's alleged conduct is covered by Governnent Code
section 3543.5(a) of EERA

My investigation of this charge reveal ed the foll ow ng
i nformati on.

On Novenber 7, 1988, you filed a grievance (first grievance)
alleging in part that Janet Home of the District's Ofice

Adm ni stration departnent "is scheduled to receive release tine
so she can devel op a m croconputer class which will be taught by
t he Business Adm nistration departnent.”

On Novenber 9, 1988, John Farhood, the District's Acting Vice
President for Academ c Affairs, responded to your first grievance

with a nmenorandum that stated in part, "Ms. Home has not been
assigned any released tine," and asked you, "Wth the above in
m nd, do you still wish to pursue the Step | grievance process?"

A copy of the nenorandumwas sent to Lee Sirakides, chairman of
the O fice Adm nistration departnent, anong ot hers.

On or about Novenber 15, 1988, you filed another grievance
(second grievance), alleging in part that Farhood' s "rel ease of

i nformati on concerning ny grievance to Lee Sirakides was i nproper
and unnecessary" and that Farhood "knew or had reason to know
that the release of confidential information concerning ny
grievance woul d cause harassnent and intimdation of nme." You

o &k 2tk



Warni ng Letter
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all eged that Farhood's conduct violated Article 6, paragraph E

of the collective bargaining agreenent (effective Septenber 30,
1987, through Septenber 29, 1990), in which the District agreed
"to conply with state and/or federal laws." (In Article 5, the
District nore specifically agreed to "conply with all federal and
state laws regarding non-discrimnation.") You alleged that

Far hood's conduct violated the agreenent by violating Governnent
Code section 3571(a) "by initiating a reprisal against ne for
filing a grievance." (As previously noted, the applicable
Governnent Code section is actually 3543.5(a).)

Your second grievance proceeded to a Step One conference, at

whi ch you were acconpani ed by Eloise Cippens of the Anerican
Federation of Teachers College Guild (AFT), the exclusive
representative for your bargaining unit. You decided to drop the
grievance rather than proceed to Step Two (appeal to the Coll ege
President or Division Head) and Step Three (binding arbitration).
You decided to drop the grievance because in the past the AFT had
refused to give the approval necessary for other grievances that
you had filed to go to binding arbitration. El oi se Crippens did
not, however, tell you that the AFT would refuse to give approva
for this particular grievance.

Based on the facts stated above, this charge nust be dism ssed
and deferred to arbitration, for the reasons that follow

Section 3541.5(a)(2) of the Educational Enploynent Rel ations Act
(EERA) states, in pertinent part, that PERB

shall not. . . issue a conplaint against
conduct al so prohibited by the provisions of
the. . . [collective bargaining agreenent in
effect] between the parties until the

gri evance machinery of the agreenent, if it
exi sts and covers the matter at issue, has
been exhausted either by settlenent or

bi nding arbitration.

In Lake Elsinore School District (1987) PERB Decision No. 646,
PERB held that this section established a jurisdictional rule
requiring that a charge be dism ssed and deferred if: (1) the
grievance machi nery of the agreenent covers the matter at issue
and culmnates in binding arbitration; and (2) the conduct
conplained of in the unfair practice charge is prohibited by the
provi sions of the agreenent between the parties. PERB Rule
32620(b) (5) (California Admnistrative Code title 8,

section 32620(b)(5)) also requires the investigating board agent
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to dism ss a charge where the allegations are properly deferred
to binding arbitration.

These standards are net with respect to this case. First, the
gri evance machinery of the agreenent covers the dispute raised by
the unfair practice charge and culmnates in binding arbitration.
Second, the conduct conplained of in this charge, that the
District retaliated against you for filing a grievance, is
arguably prohibited by Article 6, paragraph E, of the agreenent,
in which the District agreed to conply with state laws (and al so
by Article 5 in which the District agreed nore specifically to
conply with all state |laws regardi ng nondiscrimnation). EERA is
a state law that prohibits, anong other things, discrimnation
agai nst enpl oyees because of their exercise of rights guaranteed
by EERA, and filing a grievance pursuant to a negoti ated
grievance procedure is an exercise of such rights. North
Sacranmento School District (1982) PERB Decision No. Z64

Section 3541.5(a)(2) of EERA also states that "when the charging
party denonstrates that resort to contract grievance procedure
woul d be futile, exhaustion shall not necessary." The identica
| anguage appears in Government Code section 3514.5 of the Dlls
Act, also known as the State Enpl oyer-Enpl oyee Rel ati ons Act
(SEERA). PERB has interpreted this |anguage as establishing a
standard of futility that may be nmet if: (1) the exclusive
representative is commtted to a position in conflict wwth the
grievant's position in the grievance; or (2) the exclusive
representative has refused the grievant's request for assistance
with the grievance. State.of California (Departnent of
Corrections) (1986) PERB Decision No. 561-S; State of California
(Departnent_of Devel opnent Services) (1985) PERB Order No.

Ad- 145- S,

Nei ther part of this standard is net in this case. First, there
is no allegation or evidence that AFT approves or condones the
District's alleged release of confidential information concerning
your first grievance in retaliation for your filing of that

gri evance. Second, there is no allegation or evidence that you
requested AFT's assistance with your second grievance and AFT
refused. There is therefore no denonstration that use of the ...
grievance procedure was futile as a means of having your second
gri evance resolved by binding arbitration.

Accordingly, this charge nust be deferred to arbitration and w ||
be dism ssed. Such dismssal is without prejudice to the
Charging Party's right, after arbitration, to seek a repugnancy
review by PERB of the arbitrator's decision under the Dy Ceek
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criteria. See PERB Regul ation 32661 (California Adm nistrative
Code, title 8, section 32661); _Los_Angeles Unified Schoo

District (1982) PERB Decision No. 218; Dy Creek Joint Elenentary
School District (1980) PERB Order No. Ad-8la.

If you feel that there are any factual inaccuracies in this
letter or any additional facts which would require a different
concl usi on than the one explained above, please amend the charge
accordingly. This amended charge should be prepared on a
standard PERB unfair practice charge formclearly |abeled First
Amended Charge, contain all the facts and allegations you wish to
make, and be signed under penalty of perjury by the charging
party. The anmended charge nust be served on the respondent and

the original proof of service nust be filed with PERB. If | do
not receive an anended charge or wi thdrawal from you before My
18, 1989, | shall dismss your charge without |eave to anend. If

you have any questions on how to proceéd, please call ne at (213)
736-3127.

Si ncerely,

Thomas J. Ali'en
Regi onal Attorney



