STATE OF CALI FORNI A
DECI SION O THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

CALI FORNI A SCHOOL EMPLOYEES
ASSOCI ATI ON AND | TS ALLAN HANCOCK
COVWUNI TY COLLEGE DI STRI CT
CHAPTER #251,

~

Charging Party, ) Case No. LA-CE-2683
V. ) PERB Deci sion No. 768
ALLAN HANCOCK COVMUNI TY COLLEGE ) Sept enber 20, 1989

DI STRI CT,

Respondent .

Tt N ~— ~—

Appearances: E. Luis Saenz, Attorney, for California School
Enpl oyees Association and its Allan Hancock Comunity Col | ege
District Chapter #251; Liebert, Cassidy & Frierson by Jeffrey
Sl oan, Attorney, for Allan Hancock Community College District.
Bef ore Hesse, Chairperson; Porter and Shank, Menbers.
DECI SION

HESSE, Chairperson: This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on appeal by the .
California School Enployees Association and its Chapter #251
(CSEA) of the Board agent's dism ssal, attached hereto, of its
charge that the Allan Hancock Community College District
(District) violated section 3543.5(c) and, derivatively, (a) and
(b) of the Educational Enploynent Rel ations Act (EERA or Act).
W have reviewed the dismissal and, finding it free of

prejudicial error, adopt it as the decision of the Board itself.

ORDER

The unfair practice charge in Case No. LA-CE-2683 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Porter and Shank joined in this Decision.



STATE Of CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Son Francisco Regional Office
177 Post Street Suite 900

San Francisco. CA  94106-4737
(415)557-1350

April 14,1988

Doyl e B. Newel |

D rector Research/Negoti ations

CSEA & its Al an Hancock Community
Col | ege, Chapter #251

2045 Lundy Avenue

San Jose, CA 95131

George E. Howard, President

Al | an Handock Joi nt Comunity
Col l ege District

800 South Col I ege Drive

Santa Maria, CA 93454

Be: REFUSAL TO | SSUE COVPLAI NT AND DI SM SSAL OF UNFAI R PRACTI CE CHARGE
California School Enployees Association and its Allan Hancock Conmunity
ColTege, Chapter #251 v. All an Hancock Community Col [ ege District,
Untair Practice Cnharge No. LA Ct-2083

- Dear Parties:

Pursuant to Public Enpl oyment Rel ations Board ?PERB) Regul ati on section 32730,
a conplaint will not be issued in the above-referenced case and the pending
charge is hereby dismssed because it fails toallege facts sufficient to
state a prina facie violation of the Educational Enploynent Relations Act
(EERA) . The reasoni ng whi ch underlies this decision follows.

On Decenber 10, 1987 the California School Enpl oyees Association and All an
Hancock Community Col | ege Chapter #251 (CSEA) filed an unfair practice charge
agai nst the Al |l an Hancock Conmunity Col lege District (D stri ctg) al | egi ng

viol ation of EERA section 3543.5(c) and derivatively sections (a) and

(b). Mare Wecifi cally, CSEAalleges that the District refused to bargainin
good faith Wen it placed Ms. Ruth Malvarose in a newclassificationentitled

Fine Arts Assi stant, Range 13.

On March 30, 1988, the regional attorney wote to Doyl e B. Newel I,
representative of the Association and explained that the charge failed to
state a prima facie violation of EERA section 3543.5 (c¢) and derivatively
sections 3543.5 (a) and (b). The letter concluded that, unless the charge was
amended or withdrawn by April 11 1988, the allegations woul d be di sm ssed.
The letter is attached and incorporated by reference as though set forth in

full.

'References to the EERAare to Government Code sections 3540 et seq.
PERB Regul ations are codified at California Admnistrative Code, Title 8.
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On April 11, 1988, PERBreceived a |etter fromAttorney Luis Saenz,
representative of the Association. The letter, dated April 7, 1988, argues
that: the exclusive representative has a statutory right to negotiate the
effects of the enployer's decision to reclassify a bargaining unit position
(A lumBock Uni on El ementary School District (1983) PERB Decision No. 322.);
an excl uSi Ve representatrve nay warve that statutory right by clear and

unm st akeabl e contract |anguage; but, no subsection of Article 18 of the
Baru es' collective barPa| ni ng agreenent suggests that the Association waived,
y clear and unni stakabl e | anguage, its statutory right to negotiate the
effects of the District's decision to reclassify bargaining unit positions.

I n Newran- Orows | anding Unified School District (1982) PERB Decision No. 223,
the Board hel'd that an exclusive re|oresent ative alleging that the enployer
refused to bargain "effects" nust allege that it signified to the enployer its
desire to negotiate the effects of the enployer's decision inorder to set
forth a violation of EERA section 3543.5 (c). The request may consist of a
"general notice of interest in the effects of the ... decision".

Charging Party has attached two exhibits to the Unfair Practice Charge which
consi st of requests to bargain the enployer's decision to reclassify

Ms. Mal varose's position. On Cctober 12, 1987, Ms. Ida R chards, President of
the Association, directed a letter to M. Dennis Bethke, Director of Personnel

stating:

CSEA demands to negotiate the wages, hours and worKking
conditions of this position. (Exhibit 4.)

On Novenber 4, 1987, M. Doyle Newel |, the Association's Director of Research
and Negotiations, wote to M. Bethke stating:

In response to the District's proposal set forthin
t he memorandumdat ed Cctober 14, 1987, CSEA
specifically demands to bargain on the "fine Arts
Position Reclassification." (Exhibit 6.)

M. Newel| attached a three-part negotiating proposal tohis letter of
Novenber 4, 1987. |t proposes that:- the salary |evel of other secretarial
classifications be increased, the increases be retroactive to the first date
on which the District created the Fine Arts Assistance classification; and,
thepositionsin the Secretarial Cerical and related classes be assigned a

37.5 work week.

The letter sent to PERBby Attorney Saenz, dated April 7, 1988, does not cure
the defects of the charge. Charging Party has neither alleged facts nor

provi ded i nformation which suggest that it signified tothe District, even in
general terms, its interest innegotiating the effects of the District's
reclassification decision and that the District failed/refused to negotiate.
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Accordingly, for the reasons stated inthis letter as well as that dated

March 30, 1988, described above, Charging Party has failed to allege a prim
facie violation of EERA section 3543.5 (c¢). The allegations are dismssed. No
Conpl aint will issue.

Right to Appea

Pursuant to Public Enpl oynent Relations Board regul ations, you nay obtain a
reviewof this dismssal of the charge by filing an appeal to the Board itself
withintwenty (20) cal endar days after service of this dismssal (California
Adm nistrative Code, title 8, section 32635(a)). Tobetimelyfiled, the
original and five copies of such appeal nust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by tel egraph,
certified or Express United States mail postmarked no |ater than the |ast date
set for filing (section 32135). Code of Gvil Procedure section 1013 shal
apply. The Board's address is:

Publ i ¢ Enpl oynent Rel ations Board
1031 18th Street
Sacranento, CA95814

If you file atimely appeal of the refusal to issue a conplaint, any other
party may file with the Board an original and five copies of a statement in
opposition within twenty cal endar days follow ng the date of service of the
appeal (section 32635(bh)).

Servi ce

Al'l docunents authorized to be filed herein nust al so be "served" upon all
parties to the proceeding, and a "proof of service" must acconpany each copy
of a docunent served upon a party or filed with the Board itself. (See
section 32140 for the required contents and a sanple form) The docunent wil|
be consi dered properly "served" when personal | y-delivered or dep03|ted inthe
first-class mai|l postage pai d and properly addressed.

Ext ensi on of Tine

A request for an extension of time inwhichto filea docunent with the Board
itself must be inwiting and filedwith the Board at the previously noted
address. Arequest for an extension nust be filed at |east three cal endar
days before the expiration of the time required for filing the document. The
request must indicate good cause for and, if known, the position of each other
party regarding the extension, and shall be acconpani ed by proof of service of
the request upon each party (section 32132).
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Fi nal Date

|f noappeal is filedwthinthe specified tinmelimts, the dismssal wll
become final when the time [imts have expired.

Sincerely,

John Spittler
Acting General Counsel

By

' PETER HABERFELD)
Regional Attorney

At t achment
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Doyl e B. Newel |

D rector Research/ Negoti ati ons

CSEA & its All an Hancock GComunity
Col | ege, Chapter #251

2045 Lundy Avenue

San Jose, CA 95131

Re: CSCA,_ Chapter #251 v. A lan Hancock Community Col | ege
Dstrict, Unfair Practice Charge No. LA-Ce 2683

Dear M. Newel | :

On Decenber 10, 1987 the California School Enpl oyees

Associ ation and Al |l an Hancock Community Col | ege Chapter #251
(CSEA) filed an unfair practice charge against the Al an
Hancock Community College District (District) alleging

viol ati on of EERA section 3543.5(c) and derivatively

sections (a? and (b). More specifically, CSEAalleges that the
Dstrict refused to bargai nin good faith when it placed

Ms. Ruth Malvarose in a newclassification entitled Fine Arts
Assi stant, Range 13.

Al l egations of the Charge:

The following facts are not in dispute. Ms. Malvarose notified
the District that she was performng duties in addition to
those contained in the job description of her position, Faculty
Secretary. She requested that her position be considered for
recl assification.

Personnel Services Director Dennis L. Bethke concurred in

Ms. Mal varose's request. He developed a classification
entitled Fine Arts Assistant and decided to conpensate her in
the new position at range 13 of the salary schedul e.

On Septenber 24, 1987, Bethke inforned |Ida R chards, President
of the CSEA chapter, of his decision and solicited the

organi zation's 1 nput. The Bethke letter stated that D strict
was presenting the information to CSEA in accordance with the
District's obligation under Article 18, section 18.3 of the
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parties' collective bargai ning agreenent. That provision
st at es:

CSEA shall be notified of all requests for
reclassification. CSEA shall have input in
the study and shall be consulted with regard
to the finding Prior to any inplenentation
of the reclassification.

On Cctober 2, 1987, Ms. R chards responded by | etter demandi ng
to negotiate the wages, hours and working conditions of the new
position. She stated that when the position is put ina newy
created classification, the Dstrict nust do nore than
"consult" about the change. Section 18.3, according to her
view, only applies when a "reclassification" takes place. CSEA
uses that termto describe placing a position in a pre-existing
cl assification.

The terns "classification" and "recl assification" are defined
in the contract. Section 18.6.1 states:

A assification neans that each position in
the classified service shall have a
designated title, a regular m ni numnunber
of .assigned hours per day, days per week,
and the nonths per year, a specific
statenent of the duties required to be
performed by the enpl oyees in each such
position, and the regular nonthly salary
range for each such position. (Ca.E Code
section 88001).

Section 18.6.3 states:

Recl assification neans the upgradi ng of a
position to a higher classification as a
result of the gradual increase of the duties
bei ng performed by the incunbent in such
position. (Cal.E Code section 88001).

On Cctober 9, 1987, Bethke replied to Rchards. He stated that
Ms. Malvarose will be placed 1 n "working-out-of-classification
status effective Cctober 1, 1987. Also, she will be working a
37-hour work week and therefore will receive vacation and sick
| eave accordingly. Bethke cited Article 9 which allows the
District to assign hours on a tenporary basis.

On Qctober 12, 1987, Ms R chards wote to Bethke i nvoking
Article 18, section 18.7, as authority for CSEA s insi stence
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that the D strict negotiate concerning the new classification,
R chards asserted that section 18.7 applies because the
Dstrict is creating a new classification for Ms. Ml varose.
Section 18.7 states:

New cl assifications created or positions added
to classes shall be subject to negotiation
between the District and the CSCA to determ ne
If they are to be included in the bargaining
unit. D sputed cases shall be submtted to the
PERB and shall not be subjected to the gri evance
procedures contained in this contract.

On Cctober 14, 1987, Bethke replied to R chards concedi ng
that section 18.7 of the contract requires the Dstrict to
negoti ate concerni ng new cl assifications, but pointi n? out
that the obligation is limted to negotiating a specific

| ssue: whether the newy created position is to be included
in the bargaining unit. Bethke continued by stating that
the Dstrict agrees that the Fine Arts Assistant position
should be in the bar%ai ning unit and therefore there is

not hi ng to bargai n about.

On Novenber 4, 1987, CSEArepresentati ve Doyl e Newel I, wote
to M. Bethke asserting CSEA's position that it has a
statutory r|?ht to negotiate the wages, hours and terns of
conditions of enploynent of all reclassifications. He
cited, as authority, PERB s decision in California School

Enpl oyees Associ ation v. Alum Rock Union Henentary SChoOl
D‘§FI"¥€[‘(’I9‘83';—PERB‘deC| ston No. 32Z. -

The Newel| letter (exhibit 6) had attached to it a
negotlatln% pro osal submtted by CSEA to the District. It
proposes t hat e entire secretarial class of positions
recei ve an upmard adj ustnent of four ranges on the current
salary schedule; the salary adjustnent be retroactive to the
date on which Ms. Ml varose's position was reclassified;

and, all newWy created positions in the Secretarial,

d eLicaI and rel ated cl asses be assigned a 37.5 hour work
week.

Vi ol ations All eged:

CSEA charges that the District: (1) unilaterally
reclassified the Faculty Secretary Il position to Fine Arts
Assistant in violation of Governnent Code section 3543.5 (c)
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and derivatively sections (a) and (b); (2) violated the
requi rement contained in Section 18.3 to consult wth CSEA
when it reclassified Ms. Ml varose allegedly on

Qctober 1, 1987; (3) violated the requirenent contained in
section 18.7 to negotiate with CSEA when it refused to
negotiate on or reduce to witing any agreenent between CSEA
and the District "which went beyond the mere inclusion of
the Fine Arts Assistance position fromthe present

bargai ning unit represented by CSEA " and, (4% refused to
negoti ate on any of the proposals whi ch have been attached
by Charging Party to its Exhibit 6.

Appl i cabl e Legal Principles:

In determning whether a party has viol ated section
3543.5(c) of EERA the PERB utilizes either the "per se" or
“totality of the conduct” test, depending on the specific
conduct 1nvolved and the effect of such conduct on the
negoti ati ng process. Stockton Unified School D strict
(1980) PERB Decision No. IZ3. UniTateral changes are
considered "per se" violations if certain criteria are net.
Those criteria are: (1) the enpl oyer inplenented a change
in policy concerning a natter within the scope of
representation, and (2) the change was inplenented prior to
the enpl oyer notifying the exclusive representative and
giving it an opportunity to request negotiations. Wl nut
Valley Unified School District (1981) PERB Decision™No0. 160;
ant Jol n 111 € 0 ool District (1982) PERB

Lecrsron No. 13906b.

In Grant, supra, PERB held that conduct which breaches a

col Tective bargai ning agreement can also violate the duty to
bargain contained in EERA only if the enployer's conduct
announces a "new policy of general application or continuing
effect." Cherw se, though renedi abl e through the courts or
arbitration, the conduct does not violate the Act.

In Alum Rock, supra, PERB held that a D strict enployer is
obligated to negotiate regarding: (1) the transfer of work
fromone classification to another; (2) the retitling of
classifications; (3) all matters related to sal ari es,
including the salary ranges to which newly created
classifications are assigned; (4) the reassignnent of

enpl oyees fromexisting classifications to different or
new y created classifications; (5 the allocation of
positions to classifications; and, (6) the effects, if any,
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on terns and conditions of enploynent of those
classification decisions. (Sip Op. at p. 23.)

Anal ysi s:

Charging party has failed to allege facts setting forth
elenents of a prinma facie violation of EERA section
3543.5(c) and derivatively sections ﬁa) and (b). The

al l egations do not suggest that a policy existed previously
which entitled CSEA to negotiate with the Dstrict prior to
the latter's inplenentation of a reclassification decision.

The previous policy is set forth unanbiguously in Article
18. First, the definition of "reclassification" contained
in Section 18.6.3 includes upgrading to both existing and
new cl assi ficati ons. Second, section 18.3 requires the
District to consult, rather than negotiate, prior toits

I npl eentation of the reclassification decision. The
requi renent applies whether the position is being upgraded
to a newor existing classification. Third, the previous
policy is partially enbodied in Section 18.7. It requires
that the parties negotiate whether the new classification is
to be included in the bargaining unit. That issue was not
contested here: both parties agreed that .Ms. Ml varose's
position remain in the unit.

Charging Party argues that the term "inplenentation" in
Section 18.3 neans sonething | ess than announcing a
reclassified position that has: a title; a regular m ni num
nunber of assigned hours per day, days per week, nonths per
year; a specific statement of the duties required to be
performed by the enpl oyee in the new position; and, the
regular nonthly salary range for the position. In its view,
at least the salary range renained to be established during
the inplenentation phase.

This argunent is not persuasive. Despite requests fromthe
regi ona attorney, CSEA has not all eged any facts or

present ed %?1 information regarding the text of the
contract, Dargaining history or previous practice which
suggests that the |anguage of the Article 18, quoted above,
has been interpreted In a nanner consistent wth Charging
Party's argunents. Wthout allegations or evidence
suggesting that a previous Policy exi sted which required the
Dstrict to negotiate all of part of its decision to
reclassify a position, the charge fails to allege a
uni | ateral change of a policy. CSEA has al so all eged that
the District—violated section 18.3 of the collective
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bar gai ni ng agreenment when it allegedly inplenented
unilaterally the reclassification of Ms. Ml varose on
Cctober 1, 1987. By letter, dated February 23, 1988, M.
Doyl e Newel |, representative of CSEA, inforned the regi onal
attorney that her reclassification was permanent as of
Cctober 1 and, further, that the iqplenentation preceded
provision by the District to CSEA of notice and opportunity
to consult and/or bargain. However, CSEA does not dispute
the statenments contained in its Exhibit 3, attached to the
charge. That exhibit consists of a letter from Personne
Services Drector Bethke, dated Qctober 9, 1987, which
explains that Ms. Mal varose, pendi ng permanent

recl assification,

wi |l be placed in working-out-of-classification
status effective Qctober 1, 1987

Thus, CSEA has presented evi dence that the change in

Ms. Mal varose's pay on Qctober 1, 1987 did not reflect

per manent inﬁlenentation of the decision to reclassify her
position. The allegations do not suggest that the
reclassification was a fait acconpli prior to the opportunity
provided by the District To consult regarding its decision to
reclassify Ms. Ml varose. :

Charging Party also alleges that the Dstrict refused to
negotiate or reduce to witing an% agr eenent bet ween CSEA and
the Dstrict "which went beyond the nmere inclusion of the Fine
Arts Assistant position in the unit."” CSEA argues here that
Section 18.7 inposes an obligation on the D strict beyond
negoti ati ng whether the new cl assification belongs in the unit.

CSEA's argurment is not persuasive. As discussed above. Section
18.7 is unanbiguous. It only requires that the parties
negotiate whether to include the new position in the bargaining

uni t.

Finally, CSEA alleges that the D strict refused to negotiate
concerning the three proposals attached to exhibit 6, described
above, and that this refusal constitutes violation of its
obligation to bargain concerni ng mandat ory subjects.

Thi s ar?unent I's not persuasive. The three proposals concern
the reclassification of positions in addition to the Fine Arts
Assi stant position. As discussed above, allegations and

evi dence presented by CSEA sugﬁest_tha; the contract contains a
policy which nerely requires the Dstrict to consult, not
negotiate, regarding the District's reclassification deci sion.
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For these reasons, the charge as presently witten does not
state a prima facie violation of EERA sections 3543.5(c) and
derivatively (a) and (b). |If you feel that there are any
factual inaccuracies in this letter or any additional facts
whi ch woul d correct the deficiencies explained above, Please
amend the charge accordingly. The anmended charge shoul d be
Frepared on a standard PERB unfair practice charge formclearly
abel ed First Arended Charge, contain all the facts and
al | egati ons %ou wi sh to make, and be signed under penaltg of
perjury by the charging party. The anended charge nust be
served on the respondent and the original proof of service nust
be filed with PERB. If | do not receive an anmended charge or
w thdrawal fromyou before April 11, 1988, | shall dismss your
charge. |If you have any questions on how to proceed, please
call ne at (415) 557-1350. '

Si ncerely,

PETER HABERFELD
Regional Attorney



