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DECI SI ON

SHANK, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
Redl ands Unified School District (Dstrict) to the proposed
decision in Case No. LA-UM433. In the proposed deci sion,
attached hereto, a PERB hearing officer found that the Typi st
Clerk 111, personnel services was a "confidential" position

within the nmeaning of 3540.1(c) of the Educational Enpl oynent

Rel ati ons Act (EERA)! and that the Typist Cerk |1, personnel

'EERA is codified at section 3540 et seq. of the Government
Code. All statutory references are to the Governnment Code unl ess
ot herwi se specifi ed.

Section 3540.1(c) defines confidential enployee as:

"Confidential enployee" neans any enpl oyee
who, in the regular course of his or her
duties, has access to or possesses
information relating to, his or her



servi ces; Enployee Benefits C erk, accounting; and two Payrol
- Techni ci ans, accounting (classified and certificated) positions
were not confidential.

We have reviewed the entire record, including the proposed
deci sion and the exceptions, thereto, and we affirmthe proposed
deci sion of the hearing officer.

EA AND_P RAL MVARY

On Novenber 10, 1987, Redl ands d assified Enpl oyees
Associ ation (Association), the exclusive representative of
classified enployees, filed a unit nodification petition with
PERB pursuant to regul ation 32781(a)(1).? The Association sought
to add nine classifications to the bargaining unit which the

District had historically designated as being confidential

enpl oyer's enpl oyer-enpl oyee rel ati ons.

PERB's regul ations are codified at California
Adm ni strative Code, title 8 beginning at section 31001.
Regul ation 32781(a)(1l) states that:

Parties who w sh to obtain Board approval of
a unit nodification may file a petition in
accordance with the provisions of this
section.

(a) A recognized or certified enployee
organi zation may file with the regiona
office a petition for unit nodification:

(1) To add to the unit
unrepresented classifications or
posi tions which existed prior to
the recognition or certification of
the current exclusive
representative of the unit;

Al t hough the above-stated regul ati on was anended on January
12, 1989, the anended | anguage does not affect the disposition of
this case.



positions: Payroll Technician, accounting; Accountant, specia
proj ects; Enployee Benefits Cl erk, accounting; Duplicating
Techni ci an, personnel services; Typing Cerk |11, personnel
services; Typing Cerk I, personnel services; Adm nistrative
Secretary, business services; Admnistrative Secretary,

educati onal -adm ni strative services; and Secretary |11, business
servi ces.

An informal settlenent conference was held on January 12,
1988, at which the parties agreed that (1) the Administrative
Secretary, business services; Adm nistrative Secretary,
educational -adm ni strative services; and Secretary |11, business
services would remain confidential; and (2) the two duplicating
techni cian positions and the Accountant, special projects would
be added to the unit.

The District excepted to the hearing officer's findings that
t he enpl oyee benefits clerk and the payroll technicians are not
confidential enployees. Therefore, the only issue before the
Board is classification of the above-descri bed posi tions.

Enpl oyee_Benefits _C erk. Accounting

Enpl oyee Benefits C erk Margaret H ckok works in the
accounti ng departnent under Ron Pal ner, Fiscal Services Mnager.
Pal ner reports to the business nmanager who in turn reports to the
superintendent. Palner testified that he is responsible for the
District's budget and is the prinme source of information for all
fiscal matters in relation to negotiations and factfinding.

Specifically, the D strict negotiating team may request Palner to



research or conpile certain data, and Palner is on-call to attend
negotiating sessions for clarification purposes.

Wor ki ng under Palner's direction, the enployee benefits
clerk has costed out possible changes in benefit coverage for
represented enpl oyees and has perfornmed back-up research. Hi ckok
testified that, in sone instances, she knew the information was
related to negotiations, but she did not know the specific
pur pose of the requested information. H ckok also testified that
she acted as Palner's secretary. -

Payroll_ Techni ci ans. Accounting

Payroll technicians Shirley Jones and Pat Barker also work
in the accounting departnent under Palner. Jones conpiles and
" prepares payroll for certificated enpl oyees whil e Barker conpiles
and prepares payroll for the classified enployees. The payroll
techni ci ans have worked with Palner in costing out proposals
concerning percentage salary increases for the certificated and
classified bargaining units, and perforned research regarding the
sal ary schedul e.

The personnel technicians and enpl oyee benefits clerk have
beén cross-trained to back each other up, when necessary.

DI SCUSSI ON |

The hearing officer found that the enpl oyee benefits clerk
and two payroll technician positions were not confidential based
primarily upon his finding that Ron Pal mer was not involved in
t he devel opnent of District bargaining proposals or the grievance

process.



The District filed exceptions to the hearing officer's
finding that the enployee benefits clerk and two payroll
technicians were not confidential.® The District asserts that
'the testi nony showed that Palmer is involved in the collective
bar gai ni ng process in devel opi ng proposals and counterproposal s
and that he regularly uses the enpl oyee benefits clerk and
péyroll technicians to assist himin the bargaining process.

A review of Palner's testinony shows that he is the prine
source of fiscal information relating to negotiations and serves
as "back-up" to the District's bargaining team However, Pal ner
is not a nenber of the bar gai ni ng t eam Pal mer, along with the
assi stance of the enployee benefits clerk and payrol
techni cians, conpiles existing data fbr the District negotiation
team Pal ner was not involved in the actual devel opnent of
proposal s for negotiations.

The Board has held that regular contact with personnel
information relating to salaries, fringe benefits and budget
i nformati on does not necessarily relate to the enployer's

enpl oyer - enpl oyee rel ati ons. (San D ego _Community_Col |l ege

District (1977) EERB Decision No. 28.)* Furthernore, the Board
has found that the conpilation of existing data (salary

schedul es, fringe benefits, payroll records) is a nechanical cost

iled regarding the hearing officer's .
|, personnel services is a confidential

%No exceptions were f
I
|, personnel services is not a

finding that the Typist |
position and the Typist |
confidential position.

“Pri6r to January 1, 1978, the Public Enploynent Rel ations
Board was known as the Educational Enploynent Rel ations Board.



cal cul ati on whi ch does not provide confidential know edge
pertaining to the enployer's bargai ning position. (Erankl in-
McKinl ey_School District (1979) PERB Decision No. 108, citing,

Sierra Sands Unified School District (1976) EERB Decision No. 2.)

For the above-stated reasons, we agree with the hearing
officer's finding that Palmer was not involved in the devel opnent
of District bargaining proposals, and find that the regul ar
duties perforned by the enpl oyee benefits clerk and payroll
technicians do not relate to the enployer's enpl oyer-enpl oyee
relations. Accordingly, we affirmthe hearing officer's finding
“that the enployee benefits clerk, accounting and two payrol
t echni ci ans, accounting, were not confidential positions and,
therefore, were properly added to the bargaining unit.

ORDER

Having found that the Typist Cerk Ill, personnel services
is confidential, that position is hereby DI SM SSED fromthe
Association's unit nodification petition and remains
confidential. The Association's unit nodification petition to
add the Typist Cerk Il, personnel services, Enployee Benefits
Clerk, accounting and the two Payrolf Techni ci ans, accounting

(classified and certificated) is hereby GRANTED.

Chai rperson Hesse joined in this Decision.

Menber Porter's dissent begins on page 7.



Porter, Menber, dissenting: The issue presented is mhether
three, heretofore "confidential," enployees of the Redl ands
Unified School District (D strict) should be designated as
nonconfidential and placed in the classified bargaining unit.

The evidentiary record in this case gives us the follow ng
uncontroverted facts.

Ron Palner (Palnmer) is the District's fiscal services
manager and is the supervisor of the District's accounting
departnment. Palnmer has the responsibility of preparing the
District's budget and is the chief support or source person
for the District's bargaining teamon fiscal matters pertaining
to negotiations. Palnmer is involved with the devel opnent of
the District's initial financial proposals and neets with the
District negotiators and the District superintendent. Pal mer
is in the "stream of communication”™ with other D strict managers
in connection with the devel opnent of the District's initial
bar gai ni ng position.

Part of what Palner is regularly called upon by the
District's bargaining teamto do is to "cost out" possible
managenent proposals and/or counterproposals prior to any

one or nore, if any, of such proposals or counterproposal s—er

variations thereof—being selected by the District and presented
at the bargaining table. |

To provide the "cost out"” information to the District's
bar gai ni ng team on possi bl e nanagenent proposals or possible

count er proposal s, Palnmer uses the three "confidential" enployees



in his accounting departnent: an enployee benefits clerk-
accounting (H ckok), a payroll technician who deals with
certificated enpl oyee salaries (Jones), and a.payroll techni ci an
who deals with classified enployee salaries (Barker). Such cost
outs may involve a singular percentage factor and/or a specific
group of enployees, or may involve several specific percentage
factors designated by the D strict's bargaining team

H ckok testified that, in connection with the District
fornmulating its bargaining position, she regularly costs out
District proposals prior to thembeing presented at the
bargai ning table. H ckok can tell when a requested cost out
represents a proposal or counterproposal that the District is
consi deri ng maki ng. H ckok discusses with Palner the District's
possfble sal ary schedul e changes before any such changes are
presented at the bargaining table.

Jones testified that she works regularly with Palnmer in
costing out matters for the District bargaining team and that
she woul d di scuss salary schedule cost outs with Palner to reach
or fornmulate a proposal that would neet the dollar anount or
percentage anmount the District bargai ning team was considering
prior to going to the bargaining table. Jones has discussed
District proposals with Pal ner, and has even suggested possible
managenent proposals which could achieve certain results for the
District.

Barker testified that she costs out various possible

District counterproposals before they go to the bargaining



table, and that she would know fromthe cost out request that the
| District was considering a counterproposal and what the possible
counters m ght bq.

Hi ckok, Jones and Barker countercheck each other's cost-out
cal cul ati ons before giving themto the District's bargaining
team They al so know ahead of time (prior to the D strict making
a proposal or counterproposal at the bargaining table) which, if
any particular proposal of a group of proposals the District has
deci ded upon, in that the particular cost out for the proposal
woul d be returned to themfor a final recheck of the proposal's
cost, before the proposal was presented at the bargaining table.

Fromthe foregoing, it is evident that, in connection
with the costing out of possible D strict proposals and/or
count erproposals which are still in the formative, unexecuted
stage and whi ch have not yet been adopted by the District and
presented at the bargaining table, the three enpl oyees (H ckok,
Jones and Barker) obtain confidential know edge of what type of
proposal s or counterproposals the District bargaining teamis
consi dering proposing, including the possible range or scope of
such proposals. For exanple, the three enpl oyees becone aware
not only of the nature or subject matter of possible D strict
proposal s or counterproposals, but also of the set percentage, or
of m ni mum and maxi mum per cent ages involved and bei ng consi dered
by the District's bargaining team

Thi s know edge of what possible proposals and/or

counterproposals the District is considering, prior to actually



maki ng any such proposals at the bargaining table, is to be
di stingui shed from that gained through the nechanical costing out

of already known proposals or counterproposals after they have

been presented at the bargaining table by the District and/or in
connection with fact-finding, etc.

Gting San Diego Comunity College District (1977) EERB!
Deci sion No. 28 and Franklin-MKinley School District (1979) PERB

Deci sion No. 108 for the propositions that regular contact with

personnel information relating to salaries, fringe benefits and
budget information does not necessarily relate to the enployer's
enpl oyer-enpl oyee relations, and that "the conpilation of
exi sting data (salary schedules, fringe benefits, payrol
records) is a mechanical cost calcul ation which does not provide
confidential know edge pertaining to the enployer's bargaining
position," the hearing officer and the majority conclude that the
t hree enpl oyees (H ckok, Jones and Barker) should not be deened
confidential enployees and should be added to the classified
bar gai ning unit.

| would agree wth the aforesaid general propositions
insofar as the facts of a case neet the narrow factual situations
posited by said propositions and decisions. However, |
respectfully disagree that said propositions and decisions are
applicable or controlling as to the factual situation before us

in this case.

lprior to January 1, 1978, PERB was known as the Educat i onal
Enpl oynent Rel ati ons Board.
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San Diego_Community College District, supra. EERB Decision
No. 28 involved an electioh and a challenge to certain ballots
based on whether various enpl oyees were eligible to vote if. they
wer e supervisory or confidential enployees. The dispute was
bet ween rival enployee organizations, and the District enployer
took no position. In holding that various accounting enpl oyees

were not confidential, the decision sets forth:
In the broad sense all accountants do have
access to information regardi ng wages, fringe
benefits, cost of District prograns and ot her
financial data which could be described as
information relating to enpl oyer-enpl oyee
relations. 1t is clear, however, that the
accountants do not neke projections as to
future costs which relate to_enployer or
enpl oyee _negotiations _proposals.  Such work
i s _perfornmed by budget analysts who are
designated confidential enployees. It
has al so not been shown that accountants
as a regular part of their duties provide
i nformati on other than docunentation of
current conputations all of which would
be public records under the State Public
Records Act.
(San Diego Comunity._College District, supra.
EERB Deci sion No. 28, pp. 17-18; enphasis
added.)

Li kew se, the Franklin-MKinley School District case did not

involve a factual situation such as fn the instant case where the
enpl oyees regularly costed out, and knew they were costing out,
possi bl e proposal s or counterproposals that were being considered
by the District prior to the proposals being selected and/or
adopted by the District and presented at the bargaining table.

As expressed by the Public Enploynent Relations Board in

its very first decision dealing with confidential enployees:

11



The assunption is that the enpl oyer shoul d
be allowed a small nucleus of individuals
who woul d assist the enployer in the

devel opnent of the enployer's positions for
t he purposes of enployer-enpl oyee rel ations.
It is further assuned that this nucl eus of

i ndividuals would be required to keep
confidential those matters that if nade
public prematurely m ght jeopardized the
enployer's ability to negotiate with

enpl oyees from an equal posture.

(Sierra Sands Unified School D strict (1976)
EERB Decision No. 2, p. 2.)

In the instant case before us, | submt that it would
jeopardize the District's ability to negotiate from an equa
posture if_ the enpl oyee bargai ning team obtai ns, access not only
to what possible proposals and/or counterproposals the District
is considering prior to their adoption and presentnent at the
bargaining table by the District's bargaining team but also
obt ai ns knowl edge of the m ni mum maxi num ranges or dollar anounts

of proposals under_consideration by the District's bargaining

team (Sierra Sands Unified School District, supra. EERB

Decision No. 2, p. 2.) Accordingly, | conclude that the three
positions in question should remain confidential.

| would deny the Redl ands C assified Enpl oyees
Association's petition insofar as it seeks to add the enpl oyee
benefits clerk-accounting and the two payroll technicians,
accounting (classified and certificated) to the classified

bargaining unit. (Gov. Code, sec. 3540.1, subds. (c) and (j).)

12
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Appearances: WIIliamB. Bianchi, Executive Director, for

Redl ands C assified Enpl oyees Associ ation; Lozano, Smth, Smth
and Wl iver, by Sandra Wliver, for Redlands Unified School
District.

Bef ore Robert R Bergeson, Hearing Oficer.

This case presents the issue of whether certain classified
enpl oyees in the Redlands Unified School District (RUSD or
District) are "confidential" within the neaning of that term
under the Educational Enployment Rel ations Act (EERA or Act).?

PROCEDURAL HI STORY

Redl ands O assified Enpl oyees Association (RCEA or

Associ ation) was certified by the Public Enploynent Relations

IEERA is codified at section 3540 et seq. of the Government
Code. All statutory references are to the Govenmat Code unless
otherwise specified.

Section 3540.1(c) defines confidential employee as:

"Confidential employeg’ means any employee
who, in the regular course of his or her
duties, has access to or possesses
information relating to, his or her
employer's employer-employee relations.

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by the Board.




Board (PERB or Board) as the exclusive representative of the
‘District's classified enpl oyees on Cctober 28, 1982.°2

On Novenber 10, 1987, RCEA filed a unit nodification
petition with PERB pursuant to regulation 32781(a)(l)® seeking to
add to the unit enployees in the follow ng nine classifications
which the District had historically designated as being
confidential, apparently w thout dispute from CSEA: payrol
techni ci an, accounting; accountant, special projects; enployee
benefits clerk, accounting; duplicating technician, personnel

services; typist clerk Ill, personnel services; typist clerk I1,

“The unit had been represented since May 4, 1976 by a |oca
chapter of the California School Enpl oyees Association (CSEA) [I
take official notice of PERB case file LA-R-105].

*PERB °PERB' sregul ationsarecodifiedat California
Adm ni strative Code, title 8 beginning at section 31001.
Regul ati on 32781(1) states that:

32781. Petition.

Parties who wi sh to obtain Board approval of
a unit nodification may file a petition in
accordance with the provisions of this

secti on.

(a) A recognized or certified enpl oyee
organi zation may file with the regi ona
office a petition for unit nodification:

(1) To add to the unit
unrepresented classifications or
posi tions which existed prior to
the recognition or certification of
the current exclusive representa-
tive of the unit; ..



personnel services; admnistrative secretary, business services;
adm ni strative secretary, educational-adm nistrative services;
and secretary I, business services.

Subsequent to RUSD s expressed opposition to the inclusion
of any of the positions in the unit, an informal settlenent
conference was conducted on January 12, 1988, by a Board agent.
At that conference the parties agreed that the adm nistrative
secretary, business services; admnistrative secretary,
educational -adm nistrative services and the secretary 111,
busi ness services would remain confidential and that the
dupl i cating technicians® and the accountant, special projects
woul d be added to the unit.

The confidential status of the remaining five positions was
left to be litigated through the instant process, which conmenced
with the conduct of a hearing on March 10 and 11, 1988. After
the granting of a request for extension of tine in which to file
post-hearing briefs, the case was submtted June 6, 1988.

FI NDI NGS OF FACT

The District is a public school enployer and RCEA an
enpl oyee organi zation as those terns are defined in sections
3540.1 (k) and 3540.1(d), respectively.

Excl usive of hourly personnel, at the beginning of the 1987-
88 school year, the District had 1,157 enpl oyees, 510 of whom

filled positions in RCEA's negotiating unit. It is stipulated

""The District has two positions classified as duplicating
technician. There are also two payroll technicians.

3



that eight of the 1,157 positions are properly designated

confidenti al .

Typist Cerk IIl, Personnel Services

As the typist clerk 111, personnel services (TC111), Cheryl
Martin reports to Personnel Director Mnroe Pederson.®

Peder son, who has been RUSD personnel director for about two
years, participates'in negoti ati ons on behalf of the D strict
wi th both RCEA and Redl ands Teachers Association (RTA), the
exclusive representative of the District's certificated
enpl oyees. He al so prepares responses to grievances at |level two
of the grievance procedure contained in District contracts with
RCEA and RTA. The TC IIl has primary responsibility for
answering the tel ephone and for taking nessages and opening and
distributing all office mail, including that which transmts
confidential negotiating and grievance-processing information on
to Pederson from other managers on the negotiating team and from
RUSD s | egal counsel. Martin obtains as nmuch information as
necessary from nmessages and correspondence in order to direct it

to Dr. Pederson or other intended recipients. On one occasion,

*Peder son' s secretary, Adm nistrative Secretary Connie
Krogman, answered affirmatively to a question on direct

exam nation that she is "like the first |line supervisor of . ..
the typist clerks.” Joint exhibit no. 5, an organization chart
of the personnel office, revised March 8, 1988, appears to
indicate that the typist clerk Il and typist clerk Ill report
directly to Pederson. Resolution of this apparent discrepancy is
unnecessary for a decision in this matter. [In any event, it does

appear that nuch of the typist clerks' work is given them by
Peder son t hrough Krogman.



for exanple, Martin becane very uneasy when, in Pederson's
absence, a District supervisor insisted upon conmunicating to her
the nmerits, or lack thereof, of a pending grievance.

Anot her of Martin's principal duties concerns the selection
process to fill vacant positions. In this regard she prepares
and distributes flyers for in-house vacancy posting, schedul es
interviews, types interview questions (froma book prepared by a
testing service or fromnotes given her) and has, at tines, sat
on interview panels for classified positions, including
participating in rank-ordering applicants.

In the course of performng the above functions, Mrtin has
periodically been privy to information which the District would
prefer she not share with enpl oyee organizations. For exanpl e,
she estimates that she is involved in sone manner with assisting
Dr. Pederson with processing grievances about once every 10 days
(or in the course of each grievance filed in the District),

i ncl uding typing and duplicating responses.® Also, Mrtin's

i nvolvenent in the testing procedure for job applicants has given
her access to test scores and interview panel comments and she
has spoken w th Pederson concerning pending grievances in this

ar ea.

®Martin testified that during her six nonths as TC |1l she
had been involved with "nore than one" of the six to eight
gri evances processed by Pederson's office during the past year.
Martin had been TC IIl for half of the year and TC Il in
Pederson's office the prior six nonths. Nei t her she nor Pederson
could specify how many of the six to eight grievances were
processed during her six-nonth tenure as TC I11.

5



Typist Aerk Il, Personnel Services

Anita Massaro has held the position of typist clerk |1,
personnel services (TC Il) under Dr. Pederson since
Sept enber 23, 1987.

The TC Il keeps a tally of the absences of certificated
enpl oyees, including the reason given for the absence. Massaro
has, consequently, been asked to prepare information for Dr.
Pederson through Adm nistrative Secretary Connie Krognan
concerning the use of contractual released tine by the president
of RTA. Simlarly, she has duplicated and collated material for

factfinding regarding released tine for all  RTA negotiating team

menbers. The TC Il is also responsible for obtaining a
substitute to fill in for absent teachers. |In addition, Mssaro
acts as a backup to the TC IIlI in the TCI1Il's absence in

performng office tel ephone answering and mail distribution and
assists the admnistrative secretary, personnel services wth
duplication and distribution of grievance materials, as necessary
- principally during tinme crunches caused by negotiations.
Massaro estimated that in the nearly six nonths during which she
had functioned as TC I, she had duplicated and coll ated
grievance or negotiations docunents for a cunul ative total of
approxi mately ei ght hours. She could not specifically renenber
what type of docunents she so handl ed, nor the particulars of any
of the approximately three grievance or bargaining-rel ated
messages she may have taken.

Enpl oyee Benefits O erk, Accounting




Enpl oyee Benefits Cerk Margaret H ckok works in the
accounting departnment under Fiscal Services Manager Ron Pal ner.
Responsi bilities of the accounting departnment during contract
negotiations with exclusive representatives include costing out
topi cs under consideration by the District to possibly be
proposed and uni on proposals which are on the table.’ In that
regard, although not a nenber of RUSD s negotiating commttee,
Pal mer has been brought to the bargaining table on occasion in
order to explain the specifics of the D strict's revenues com ng
fromthe state.

The enpl oyee benefits clerk has costed out possible changes
in benefit coverage for represented enpl oyees. She cal cul at ed
the amount it would have cost the District to add orthodontia to
its dental plan pursuant to a union proposal, for exanple.
According to Palner these figures were considered by the
District's negotiating team before a proposal was nade but
enpl oyee organi zations could al so have obtai ned such information
from RUSD s insurance carriers. Hi ckok knew these figures were
related to negotiations but did not know the specific purpose of

such information.® She provided her calculations to Pal mer, or

‘Palmer's primary area of authority is devel opnent of the
District's budget. Palnmer reports to the RUSD busi ness nanager,.

%he following transcript references exenplify her linited
know edge:

Q Do you know whet her, in sone cases
where you provided information to
the District bargaining team no
proposal was nade?



his predecessor, who turned them over to Pederson's office.
H ckok al so ostensibly acts as Palner's secretary in answering
his tel ephone and doi ng nost of the typing.

Payrol | Techni ci an, Accounting

The two payroll technicians (PT's) in the accounting
departnent are Shirley Jones and Pat Barker. Jones handl es
payroll for certificated enpl oyees, Barker for classified. The
PTs have costed out union proposals concerning the anount of
nmoney associated with percentage salary increases for the
certificated and classified bargaining units, respectively. They
have made such conputations with respect to the pertinent salary

schedul e and pension fund. As with the enpl oyee benefits clerk,

A | provide the information, whether
it gets to the negotiation table,
that, | don't know. [Transcript,
Volume 11, page 4.]

Q Now, did you know when you did
this, when you put together this
material to give to [forner
Busi ness Manager Masters], did you
know that there was a connection
bet ween the reduced cost of Delta
Dental and the District's ability
to buy orthodontia?

A | don't know that there was a
rel ati onshi p between those two.
[ Transcript, volume IIl, page 19.]

Q Do you know whet her any
negotiations at all took place on
i nsurance this year?

A No sir. [ Transcript, volunme |1,
page 21.]



conput ations perfornmed by the PT's are provided to the personnel
departnent through their supervisor, the fiscal services nanager,
and his superior, the business manager.

The PT's and enpl oyee benefits clerk have been cross trained
to back each other up, as necessary.

DI SCUSSI ON

Public school enployers are allowed a "small nucl eus" of
enpl oyees whose function it is to assist the enployer in
devel oping its enpl oyer-enpl oyee rel ati ons positions. Sierra

Sands Unified School District (1976) EERB Decision No. 2 (Sierra

Sands).® In accordance with the Act, such functions nust be
perfornmed as part of the "regular course of their duties."”

Fremont Unified School District (1976) EERB Decision No. 6

(Frenmont). "Enpl oyer-enpl oyee relations” includes, at the | east,

col l ective negotiations and grievance-processing. |Ibid. The

exclusion of confidential enployees from statutory coverage

dictates that section 3540.1(c) be given narrow construction. Los

Ri os Community College District (1977) EERB Decision No. 18 (Los

Ri os). Accordingly, an enployee nust performconfidential duties

nmore than a "fraction" of the tine. | bi d.

In San Diego Community College District (1977) EERB Deci sion

No. 28 (San Di ego), the Board itself affirmed its hearing

officer's decision that systens anal yst progranmmers working for

Prior to January 1, 1979, PERB was known as the Educati onal
Enpl oynent Rel ati ons Board.



t hat enpl oyer were not confidential enployees. Specifically, it
was found as a matter of law that, inter alia:

(1) Access to personnel matters is not
necessarily related to "enpl oyer-enpl oyee
relations" (footnote omtted);

(2) The making of conmputer runs of prerequisite
statistical information wi thout additiona
evi dence appears closer to conpiling data
than evaluating data. (ld, attached Proposed
Decision at p.15.)

Al so see Franklin-MKinley School District (1979) PERB Deci sion

No. 108 (Franklin-MKinley) where a business office supervisor

was found not to be confidential despite having costed out
negoti ati ons proposals and scattergranms show ng the nunber of
enpl oyees on each range and step of the salary schedul e.

However, the adm nistrative secretary to the assistant
superintendent for business services was found to be confidential

in San Rafael Cty Schools (1977) EERB Decision No. 32 (San

Raf ael ) where she was responsible for typing financial proposals
used during negotiations, even though such work constituted "only
a small portion of her tinme." 1d, at p.3 (contrast Los Ri 0s,
supra). The admnistrative secretary to the director of

instruction in San Rafael was simlarly found to be confidential,

even though her typing was confined to certificated (as opposed
to classified) enployee proposals. Further, secretaries who

assisted wwth "confidential" communications between their bosses
(menbers of the enployer's negotiating team) and other nmanagers

were found to be confidential in Marin Conmmunity College District

(1978) PERB Decision No. 55 (Marin). However, the Board |ater
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said in Centinela Valley Union H gh School District (1978) PERB

Deci sion No. 62 that:

[T]he small nucl eus concept contenpl ates that
only a small nunber of enployees necessary to
the enployer to do the staff work needed to
develop its positions shall be given access
to confidential information. Enployers
cannot unnecessarily distribute confidentia
information to |arge nunbers of enployees and
then claimthem as confidential. Therefore,
in each case in which there is a dispute as
to whether positions are confidential, the
Board will examne the facts to determ ne
whet her the enpl oyees in question nust
necessarily have access to confidentia
information in the regular course of their
normal duties. |In this case, the record
shows that principals are on the managenent
negoti ati ng team whi ch devel ops proposal s,
and on the adm nistrative cabinet which

di scusses negotiations policies. The record
shows that principals receive various
docunents, such as draft negotiations
proposal s, through the mail, to which their
secretaries currently have access. However,
the nere receipt by the secretary's superior
of confidential nmaterial cannot nake the
secretary a confidential enployee. Persons
who open nmail are not involved in the

devel opnent of confidential material and have
no essential need to deal with it. To
classify them as confidential would allow
easy abuse of the "small nucl eus" concept
articulated in Sierra Sands, since enployers
coul d excl ude alH—seeretaries froma unit by
unnecessarily allow ng them access to
confidential information.

Therefore, the Board needs additiona
information on the principal's role in
negoti ati ons and grievance processing,
particularly as to the types of witten
responses they are regularly expected to
make. Most of the principals testified that
if they responded in witing, their
secretaries would type their response. But
it was unclear whether witten responses are
a normal or necessary part of the District's
negotiating structure. Simlarly, the
content of such responses was not defi ned.

11



The amount of witing that principals are
required to do in connection with
negotiations is highly significant in
determ ning whether their secretaries are
sufficiently involved in devel opi ng
confidential material. O her inportant
factors are whether secretaries are expected
to take mnutes of neetings in which
negoti ations are discussed or to actively
organi ze and nai ntain negotiations files.
(Id, at pp. 7-9.)

To summari ze, where there is evidence that secretaries type
or otherw se prepare actual negotiation or grievance docunents or
t hensel ves maintain files of such docunments for their supervisor,
they wll be found to be confidential (assumng such duties are
‘regularly performed). Mere access to draft proposals or
menor anda bet ween managers not directly involved in negotiations
or grievance adjustnent does not constitute sufficient evidence

for a finding of confidential status. Cf., Canpbell Union H gh

0

School District (1978) PERB Decision No. 66 (Campbell).* See

“The Board said in Canpbell

The individual nust, in other words, have
access to or possess sufficient information
to warrant the conclusion that the enployer's
ability to negotiate with enpl oyees from an
equal posture m ght be jeopardi zed, and the
bal ance in enpl oyer-enpl oyee rel ati ons sought
to be achieved by the EERA thus distorted, if
the information was prematurely made public.
(ld, at p. 4, citing Sierra Sands).

In this regard, PERB's policy is consistent with that of the
Nati onal Labor Relations Board. Contrast United States Postal
Service (1978) 232 NLRB 556, 558 [96 LRRM 1271] citing San Di ego
Transit Corporation (1970) 182 NLRB 428 [74 LRRM 1145] (typing
of, or access to, "confidential" personnel nenoranda between
managers not dispositive of confidential status), wth Reynond
Baki ng Conpany (1980) 249 NLRB 1100 [104 LRRM 1253] (typing of
bar gai ni ng proposals and other documents containing enployer's
official |abor relations positions and |abor-rel ated

12



al so, Dinuba Public Schools (1979) PERB Decision No. 91 (D nuba)

[access to personnel records which do not directly relate to
coll ective negotiations or grievance processing does -not, in
itself, dictate a finding of confidential status].

Typist Cerk |11, Personnel Services

The Associ ation contends that the TC Il should not be found
confidential since the position's primary duties concern
i nvol verent with the filling of positions and such duties are not
confidential. Wile the Association nay be correct, to be found
confidential, an enployee need only perform confidenti al
functions "in the regular course of their duties" (Frenont,
supra) even if such duties occupy "only a small portion of her

time." (San Rafael, supra).

During negotiations and grievance processing, the TC Il
regul arly takes nessages for Dr. Pederson from other nmanagers and
RUSD s attorney regarding topics at issue, including concerning
their nerits. Moreover, she has typed and/or duplicated a
negoti ati ons counter-proposal and grievance-rel ated docunents for
Pederson. Regular access to RUSD s position on the merits of a

grievance is information potentially prejudicial to the D strict

should it becone known to RCEA, prematurely. Canpbell, supra.
Hence, the TC Ill is found to be confidential.

Typist derk I, Personnel Services

correspondence conpels confidential finding). [It is assuned
that the "confidential"” information available to the secretaries"

managers in Marin involved actual negotiating positions to be
taken by the enployer.]

13



The District would have PERB find the TC Il to be
confidential. The District's position is based on the physical
proximty of the incunbent's desk to that of the TC IIl and two
personnel technicians stipulated to be confidential, including
that the TCII, Anita Massaro, at tinmes may have access to
personnel or grievance files located in separate roons within the
personnel office. The District also contends that Massaro's
position should be found confidential since Massaro nmaintains a
log of certificated enpl oyee absences, including those for
pur poses of contract negotiations and contractual released tine
used by the RTA president. Massaro provided these figures to Dr.
Peder son through Connie Krognman to be used during the factfinding

process with RTA. RUSD also cites Massaro's functioning as a

backup to the TC IlIl in answering the main tel ephone |ine and
distributing mail in the TC Ill's absence.
The TC Il is not a confidential enployee. Since

certificated union nmenbers who use statutory released tinme for
meeting and negotiating (see Governnment Code section 3543.1(c))
and are released for contractual ly-authorized RTA business, this
is patently information already known to RTA such that Mssaro's
divulging of it to RCEA could in no way jeopardize RUSD s ability

to deal with the union on an equal basis.!! As to Massaro's

YFurther, Massaro's perfunctory contribution to the
District's proposal on this can be seen in Krogman's response to
a question from RUSD s | egal counsel

Q [Did you work with Anita in devel oping a
District counterproposal regarding rel ease[d]
time or a District position?

14



backing up the TC Il with respect to answering the tel ephone and
opening and distributing the mail, contrary to Cheryl Martin
there is no evidence that Massaro has ever cone in contact with
confidential information while performng these duties in
Martin's absence. The District's contention that she would is
mere specul ation. Moreover, since she only backs up Martin,
Massaro does not perform these duties in the regular course of

her work. Frenont, supra.

The fact that Massaro's desk may be physically near
personnel files housed in an adjoining roomis by no neans itself

evi dence of confidential status (D nuba, supra), nor is Massaro's

proximty to grievance files maintained by Adm nistrative
Secretary Connie Krogman in Krognan's separate office. Again,
there is no evidence that Massaro has ever accessed these files
for any confidential purpose delineated in the above-cited

pr ecedent .

Enpl oyee Benefits Cerk, Accounting

Even if Enployee Benefits Cerk Margaret H ckok does act as
Pal ner's secretary as asserted by the District and di sputed by
RCEA and, consequently, would do all his typing, such status is
irrelevant to a confidential finding since Palner is not involved

in the devel opnent of District proposals, nor is there any

A Well, she input the information and then it
was given to the chief negotiator to do the
proposal. [Transcript, Vol. I, at p. 40.]
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evi dence that he has in any manner been involved in the
adj ust nent of grievances.

H ckok may make cost projections concerning alternatives
under consideration at the bargaining table. However, this is

not confidential work (San Di ego, supra and Franklin-MKinl ey,

supra), particularly here where Pal mer does not devel op
negotiating proposals. Hckok is not a confidential enployee.

Payrol|l Techni ci an, Accounti ng

As wth the enpl oyee benefits clerk, the payroll technicians
do not perform confidential duties sinply by costing out
financial information for negotiations. They are not

confidenti al .

CONCLUSI ON

O the five positions in question, the typist clerk II1,
personnel services is confidential and will not be added to the
unit. The follow ng positions are not confidential: typist clerk
I I, personnel services; enployee benefits clerk, accounting; and
two payroll technicians, accounting (classified and certificated)
and wi Il be added to the unit.

PROPOSED ORDER

It having been found that the typist clerk Il1l, personnel
services is confidential, that position is hereby DI SM SSED from
RCEA's unit nodification petition and remains confidential. As
to the other four positions at issue, RCEA s petition is hereby
GRANTED and the positions of typist clerk 11, personnel services,

enpl oyee benefits clerk, accounting, and the two payrol
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techni ci ans, accounting (classified and certificated) are hereby-
added to RCEA's unit effective the date this proposed decision
becones final.

R GHT TO APPEAL

Pursuant to California Adm nistrative Code, title 8, ‘
part 11, section 32305, this Proposed Decision and Order shal
becone final unless a party files a statenent of exceptions wth
the Board itself at the headquarters office in Sacranmento within
20 days of service of this Decision. |In accordance with PERB
Regul ati ons, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. See California Adm nistrative
Code, title 8, part |11, section 32300. A docunent is considered
"filed" when actually received before the close of business
(5:00 p.m) on the last day set for filing, ". . .or when sent
by telegraph or certified or Express United States mmil,
postmarked not later than the |last day set for filing ..." See
California Adm nistrative Code, title 8, part IIl, section 32135.
Code of G vil Procedure section 1013 shall apply. Any statenent
of exceptions and supporting brief nust be served concurrently
with its filing upon each party to this proceedi ng. Proof of
servi ce shall acconpany each copy served on a party or filed with
the Board itself. See California Admnistrative Code, title 8,
part 111, sections 32300, 32305 and 32140.
Dat ed: Septenber 21, 1988

ROBERT R

Hearing Oficer
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