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DECI SI ON
PORTER, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by the California
Correctional Peace Oficers Association (CCPQA) of the PERB
regional director's dismssal of its petition for unit
nodi fication. CCPQOA challenges the regional director's
determination that proof of mmjority support anong enpl oyees
in the classifications to be added to the unit was required.
The Board, upon a full review of the record herein, adopts
the regional director's attached order in its entirety,
consistent with the discussion bel ow
BACKGROUND
CCPOA, the exclusive representative for state bargaining
Unit 6 (Corrections), filed a unit nodification petition alleging

that various Corrections classifications should be added to the



unit on the ground that changed circunstances nmade their
excl usion as "supervisory enpl oyees"! no longer appropriate. The
proposed nodification would add approximately 2,000 enployees to
a unit of approximately 9,000 enpl oyees.

Subsequent to the filing of the petition, the PERB regional
director informed CCPOA that the petition raised a question
concerning representation which, pursuant to PERB Regul ation

32781(a)(1) and (f),? required the filing of proof of support.

!Gover nment Code section 3522.1 provides as foll ows:

"Supervisory enployee" neans any individual,
regardl ess of the job description or title,
having authority, in the interest of the

enpl oyer, to hire, transfer, suspend, |ay
off, recall, pronote, discharge, assign,
reward, or discipline other enpl oyees, or
responsibility to direct them or to adjust
their grievances, or effectively to recommend
such action, if, in connectionwith the
foregoi ng, the exercise of such authority is
not of a nerely routine or clerical nature,
but requires the use of independent judgnent.
Enpl oyees whose duties are substantially
simlar to those of their subordinates shall
not be considered to be supervisory

enpl oyees.

°PERB Regul ation 32781 provides, in pertinent part, as
fol | ows:

Parties who wish to obtain Board approva
of a unit nodification may file a petition
in accordance with the provisions of this
secti on.

(a) A recognized or certified enployee
organi zation may file with the regiona
office a petition for unit nodification:

(1) To add to the unit unrepresented
classifications or positions which
existed prior to the recognition or
certification of the current exclusive
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CCPQA requested two extensions of tine for filing the requisite
proof of support, both of which the regional director granted.
Utimtely, however, CCPQA did not submt proof of support, and
the regional director thereafter dismssed the petition in his
attached order.
DI SCUSSI ON

CCPQA asserts, on appeal, that the discretionary |anguage
regardi ng proof of support contained in PERB Regul ation 32781
is not applicable to this dispute inasnmuch as the true issue is
sinply whether certain classifications are no |onger excludable
as supervisory due to changed circunstances.

This argument nust fail for the reasons stated by the
regional director in his order. W find that the regional
director did not exercise the agency's discretion arbitrarily

on these facts, particularly because the size of the group

representative of the unit.

(f) If the petition requests the addition
of classifications or positions to an
established unit pursuant to section (a)(l)
or (c) above, the Board may require proof of
maj ority support of persons enployed in the
classifications or positions to be added.
Proof of support is defined in section 32700
of these regul ations.

It should be noted that Regul ation 32781 was anended in 1989,
with the result that the proof of support provision is now found
at 32781(e).



of enpl oyees to be added to the unit in this instance is
substantial, and could reasonably be expected to change the
~structure of the unit if added thereto.

CCPQA further contends that, even if the inposition of the
proof of support requirenment were appropriate herein, it is proof
of majority support within the entire unit once nodified which
nmust be denonstrat ed. |

Regul ation 32781(f), during the relevant tine period,
clearly stated that the Board nmay require "proof of majority
support of persons enployed in the classifications or positions
to be added" to the unit. (Enphasis added.) W fail to see
how this section could be interpreted to require a show ng of
maj ority support anong enployees in the entire unit once
nodi fi ed.

Lastly, CCPOA argues that, should the Board find that
Regul ati on 32781 was properly applied by the regional director
herein, the regulation should be repealed, and it requests the
opportunity for oral argunent on this issue.

Whet her an existing regul ation should be anmended or repeal ed
is not, however, a matter we can address and resolve in the
context of this appeal. The procedural requirenents for the
adopti on, anendnent and repeal of adm nistrative regulations
are set forth in article 5 of the Adm nistrative Procedure Act.
(CGov. Code, secs. 11346-11347.5.) Should CCPQCA wi sh to pursue
this course of action, it may nmake such a request of PERB outside

of this proceeding.



ORDFR
Based upon the foregoing and the entire record in this case,
it is hereby ORDERED that the unit nodification petition filed by
the California Correctional Peace Oficers Association in Case

No. S-UM301-S is DI SM SSED W THOUT PREJUDI CE.

Menber Shank joined in this Decision.

Menmber Camilli's concurrence begins on page 6.



Camilli, Menber, concurring: | concur with ny coll eagues
that the unit nodification petition should be dism ssed w thout
prej udi ce based upon California Correctional Peace Oficers
Association's (CCPQA) failure to submt proof of mpjority
support. Additionally, | find that this case presents an
opportunity to further clarify PERB Regul ati on 32781(f)! and the

statenent that: the Board may require proof of majority
support of persons enployed in the classifications or positions

to be added .. . " (Enphasi s added.)

The discretionary | anguage of Regul ation 32781(f) leaves to
the Board the determ nation of whether proof of nmajority support
‘shoul d be required. The CCPQA argues that the application of
proof of majority support is "both illogical and contrary to
ot her provisions of the Act." Elimnation of the Regul ation
woul d prevent the Board from ensuring that enployees' rights are
protected. The Regulation as it now stands is prudent as |
enpl oyees' rights are protected by allowng the Board to exercise
its special expertise in determning on a case-by-case basis

whet her proof of majority support should be required.

'see footnote 2 of majority Decision.



STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

STATE OF CALI FORNI A. DEPARTMENT OF
PERSONNEL ADM NI STRATI ON,

Enmpl oyer,
Case No. S-UM 301-S
V. (S-SR-6)
CALI FORNI A CORRECTI ONAL PEACE

OFFI CERS ASSCCI ATI ON,

Petitioner.

A e N N N A N N

ORDER DI SM SSI NG PETI TI ON
FOR UNI'T MODI FI CATI ON

BACKGROUND

The above entitled petition for uni.t nmodi fication was filed
on January 10, 1986 by California Correctional Peace Oficers
Associ ation (CCPOA). The petition alleged that the
classifications of. Correctional Sergeant, Seni or Gr“(;up
Supervi sor, Seni or .Youth Counsel or, Assistant Head Gro-up

Supervi sor. Head G oup Supervisor, Li e__utenant and Captain
-.should be added to the State Unit #6 ba-rgai ning unit. I.t
further alleged that a change in circunstances regarding the
job duties of these positions made their inclusion in the
bargaining unit appropriate, in that they no |onger functioned
as "supervisory enployees"” under section 3522.1 of the State
Enpl oyer - Enpl oyee Rel ations Act (SEERA). Finally, the petition

alleged that this nodification in the unit would add



approxi mately 2000 enployees to a unit currently consisting of
about 9000 enpl oyees.

On February 7. 1986. the undersigned informed CCPQA in
witing that the petition raised a question concerning
representation which required the filing of proof of support
under section 32781(a)(l) and (f) of the Regul ations of the
Publ i c Enpl oynent Rel ati ons Board. My letter also indicted
that those rules required proof of majority support in the
classifications petitioned for. Finally, ny letter requested
that such proof of support by filed with PERB not l|ater than
March 3. 1986.

Thereafter, the undersigned granted two CCPQA requests for
extensions of tine for the filing of the fequired proof of
support. In the final extension of tine to May 1, 1986. ny
letter infornmed the parties that failure to neet the May 1
prbof of~support deadline would result in dismssal of CCPOA s
petition.without prejudice under Board Regul ations.

On April 30. the undersigned was infornmed by letter that
CCPQA woul d not be submtting proof of support by May 1.

Rat her, CCPOA intended to challenge the applicability of PERB
Regul ati on 32781(f) which required such majority support.
Thus. CCPQOA indicated an intention to appeal the dism ssal of
the petition referred to above.

DI SCUSSI ON

The issue here is whether the requirenent of proof of

maj ority support is inappropriate in situations such as that



descri bed above.
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its present Regulation 32781(f). However. Board regulations in
effect previous to the current regulations mandated the filing
of proof of support in unit nodifications which "accreted
established positions into the bargaining unit."' In
situations where a unit nodification petition seeks to add a
substantial nunber of enployees to an established bargaining
unit, the Board has required proof of mpjority support as a
matter of practice since adoption of the current unit

nmodi fication regul ati ons. In Iike manner, the National Labor
Rel ations Board (NLRB) finds that requests simlar to that
herein raise a "question concerning representation.”

Based upon the above, it is ny judgnent that a petition to
add approximately 2.000 enployees to the bargaining unit,
thereby increasing the unit size by nore than 22% is precisely
the type of situation_envisioned by the Board in the
di scretionary |anguage of current -Board Regul ation 327681(f).
Any subsequent addition to the bargaining unit of such
classifications previously excluded from the unit would

constitute a substantial change in the structure of that unit.

La Mesa-Spring Valley School District. PERB Case No. 316
(May 31. 1983). at page 5

2union Electric Co.. 217 NLRB 666. 667 (1975); Boston
Cutting Di e _Conpany. 258 NLRB 771 (1981); Gas Service Conpany
52 LRRM 1037 (1963)}

SL(I



Under the above circunstances, therefore, a question concerning
representation necessitating the filing of majority support is
rai sed under Regul ation 32781(f). Board practice and NLRB case
I aw.

CCPOA argues that application of the proof of majority
support requirenment of Regulation 32781(f) is "both illogica
and contrary to other provisions of the Act." This assertion
supported neither by case cites nor by any further delineation
must be rejected. The |language of the regulation itself nust
govern this situation, and it is ny function to determ ne the
proper circunstances under which the discretionary "may
require" Ilanguage of the regulation should be inplenented. As
| have indicated, based upon Board practice and NLRB casel aw,
it is ny viewthat the instant case constitutes precisely the
type of situation envisioned by the Board in the |anguage of
Regul ation 32781(f).

It is also clear that CCPOA has not filed the required
proof of majority support in a tinely manner. | ndeed, CCPOA
had indicated it _no longer intends to do so. As a result, its
petition nust be dism ssed under the provisions of
Regul ation 32786(b).

Such dism ssal wthout prejudice does not. however, prevent
a future refiling of the sane petition with proof of mpjority
support at any later date. }here IS no statutory or regulatory.

provi sion preventing CCPOA fromreinstituting its petition, so



long as that petition is acconpanied by proof of majority
support.

Based upon the above. |IT IS HEREBY ORDERED that the unit
nmodi fication petition.filed by CCPQA in case No. S-UM 301-S be
di sm ssed, w thout prejudice.

An appeal of this decision pursuant to PERB Regul ations
32350 through 32380 nmay be nmade within 10 cal endar days
following the date of service of this decision by filing an
original and 5 copies of a statenent of the facts upon which
the appeal is based with the Board itself at 1031 18th Street,
Suite 200, Sacranento. California 95814. Copies of any appea
must be concurrently served upon all parties and the Sacranento
Regi onal Offi ce. Proof of service pursuant to Regul ati on 32140

is required.

Dat ed: June 6, 1986

Ronal d Hoh
Regi onal Director
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