STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

CARMEN M CHELE COVSTOCK
Charging Party, Case No. LA-CE-246-H

V. PERB Deci sion No. 781-H

UNI VERSI TY OF CALI FORNI A,

Decenber 15, 1989
SAN DI EGO, '

Respondent .

Appearances: Carnen M chele Conmstock, on her own behal f; Susan
Benjam n, University Counsel, for University of California,
San Di ego.
Bef ore Hesse, Chairperson, Shank and Cam||i, Menbers.
DECI S| ON AND ORDER

SHANK, Menber: This case is before the Public Enpl oynment
Rel ati ons Board (Board) on appeal by the charging party of a
Board agent's dism ssal (attached hereto) of her charge that the
respondent viol ated section 3571(a) of the H gher Education
Enpl oyer - Enpl oyee Rel ati ons "Act (Governnment Code section 3560 et
seq.). W have reviewed the dismssal and, finding it free of
prejudic}al error, adopt it as the Decision of the Board itself.

The unfair practice charge in Case No. LA-CE-246-H is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chai r person Hesse and Menber Camlli joined in this Decision.



STATE OF CALIFORNIA GEORGE DEUKMEJIAN  Crovva-son

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
‘e "+ 3530 Wilshire Boulevard. Stite 650
; ! |os Angeles, CA 90010-2334
. (213) 736-3127

April 27, 1989

Carmen M chel e Const ock

RE: DI SM SSAL AND REFUSAL TO | SSUE COVPLAI NT, Unfair Practice
Charge No. LA-CE-246-H, Carnmen M chele Constock v.
University of California, San D ego

Dear Ms. Constock:

| indicated to you in ny attached letter dated March 27, 1989,
that the above-referenced charge did not state a prinma facie
case. You were advised that if there were any factua
inaccuracies or additional facts that would correct the
deficiencies explained in that letter, you should anmend the
charge accordingly. You were further advised that unless you
amended the charge to state a prinma facie case, or withdrew it
prior to April 5, 1989, the charge would be dismssed. | later
gave you an extension of time to April 18, 1989.

| have not received either a request for wthdrawal or an anended
charge. In a tel ephone conversation on April 14, 1989, however,
you rai sed a question concerning CGovernnent Code section 3567,
which states in part as follows:

Any enpl oyee or group of enployees nmay at any
time, either individually or through a
representative of their own choosing, present
gri evances to the enployer and have such
grievances adjusted, w thout the intervention
of the exclusive representative; provided,
the adjustnment is reached prior to
arbitration. (Enphasis added.)

You questioned why, considering that your grievance never
actually went to an arbitration hearing, you could not continue
to deal with the University directly or through your attorney.

The answer to your question is that the right set forth in
Governnment Code section 3567 has been held to be defeasible, that
is, to be subject to Iimtation by agreenment between the enpl oyer
(in your case, the University) and the exclusive representative
(AFSCVE). Chaffey Joint Union H gh School District (1982), PERB
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Decision No. 202.' The University and AFSCME did in fact agree
to a limtation on your right under Governnent Code section 3567
in Article 7, paragraph L, of the collective bargaining
agreenent, which gave AFSCME full authority over "a grievance
aEQealed to arbitration" (enphasis added), regardless of whether
the grievance actually went to hearing.

| am therefore dismssing the charge based on the facts and
reasons contained in this letter and in ny March 27 letter.

R ght to Appeal

Pursuant to Public Enploynent Relations Board regul ations, you
may obtain a review of this dismssal of the charge by filing an
appeal to the Board itself within twenty (20) cal endar days after
service of this dismssal (California Admnistrative Code, title
8, section 32635(a)). To be tinely filed, the original and five
copi es of such appeal nust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by

tel egraph, certified or Express United States nmail postmarked no
later than the last date set for filing (California

Adm nistrative Code, title 8, section 32135). Code of Cvi
Procedure section 1013 shall apply. The Board' s address is:-

Publ i c Enpl oynent Rel ations Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty cal endar days
followng the date of service of the appeal (California

Adm ni strative Code, title 8, section 32635(b)).

Servi ce

Al'l docunents authorized to be filed herein nust also be "served
upon all parties to the proceeding, and a "proof of service" nust
acconpany each copy of a docunent served upon a party or filed
with the Board itself. (See California Adm nistrative Code,
title 8 section 32140 for the required contents and a sanple

This decision actually interpreted Government Code section
3543. The decision is applicable to Governnment Code section
3567, however, because the relevant statutory |anguage is
virtually identical and the same policy considerations apply.
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form) The docunent will be considered properly "served" when
personal ly delivered or deposited in the first-class mail postage

paid and properly addressed.

Ext ensi on of Tine

A request for an extension of time in which to file a docunent
with the Board itself nust be in witing and filed wwth the Board
at the previously noted address. A request for an extension nust
be filed at |east three cal endar days before the expiration of
the tinme required for filing the docunent. The request nust

i ndi cate good cause for and, if known, the position of each other
party regarding the extension, and shall be acconpani ed by proof
of service of the request upon each party (California

Adm ni strative Code, title 8, section 32132).

Fi nal Date

If no appeal is filed within the specified time limts, the
dismssal wll becone final when the time limts have expired.
Si ncerely,

CHRI STI NE A. BOLOGNA
CGeneral Counsel

Thomas J. (AlLlen
Regi onal Attorney

At t achnent

cc: Susan Benjam n, Esq.



Wia 't Of CALIFORNIA GEORGE

PUBLIC EMPLOYMENT RELATIONS BOARD

, 'Los Angeles Regional Office
“, 3530 Wilshire Boulevard, Stite 650
[ Los Angeles. CA 90010-2334
" (213)736-3127

DEUKMEJIAN  Crovyrsien

March 27, 1989

Carmen M chel e Const ock

RE:  WARNING LETTER, Unfair Practice Charge No. LA-CE-246-H
Carnmen M chel e Constock v. University of California, San
D ego

Dear Ms. Constock:

In the above-referenced charge, you allege that the University of
California at San Diego (University) interfered with your right
to have a grievance processed under the collective bargaining
agreenent between the university and the Anerican Federation of
State, County and Munici pal Enployees (AFSCME). This conduct is
alleged to violate Governnment Code section 3571 (a) of the Higher
Educati on Enpl oyer-enpl oyee Rel ations Act (HEERA).

M/ investigation of this charge revealed the foll ow ng
i nformati on.

You were enployed by the University in a unit for which AFSCME
was the exclusive representative. The University dism ssed you
from enpl oynent on February 18, 1986. AFSCME declined to carry
to arbitration three grievances leading up to your dism ssal.
AFSCME did carry to arbitration a grievance filed on March 7,
1986, challenging your dism ssal itself.

I n Decenber 1986 an arbitration-hearing was scheduled for January
27, 1987. AFSCME Council Representative Teresa Pascual -
Val | adolid stated she would not represent you because you had

i nqui red about obtaining your own attorney. In order to give
your attorney time to prepare, Pascual-Valladolid said she would
obtain a continuance of the hearing, and she later told your
attorney and his secretary that she had taken the appropriate
steps. Your attorney could not take those steps hinself, because
he had not been officially designated as representative by
AFSCVE, but he had orally informed University Labor Relations
Oficer Kerry Donnell that there was not enough tinme to prepare
for the hearing.

Pascual -Vval | adolid failed to request a continuance, as your
attorney l|learned when the arbitrator called him on the schedul ed
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hearing date. Your attorney asked for. a new date, but the
arbitrator said that he would not be available until June and
suggested that the parties mght want to seek another arbitrator.
Your attorney also spoke with Donnell on that day.

Two days later, on January 29, 1987, Donnell told your attorney
for the first tine that the University was taking the position
that the grievance was no |onger arbitrable, because the hearing
coul d not be scheduled within 180 cal endar days of the filing of
the appeal. Article 7, paragraph P, of the collective bargaining
agreenent provides in part that "the scheduling of the hearing
date for such arbitration nust be acconplished no |ater than one
hundred eighty (180) calendar days fromthe date the grievance
was originally appealed to arbitration.” Donnell stated the sane
position in a letter dated January 28, 1987. As a result, a new
grievance was filed on February 25, 1987, regarding the
arbitrability of the previous grievance.

Your attorney neanwhile attenpted to negotiate a settlenent, but
none was reached that you could accept. AFSCME also attenpted to
negotiate a settlement. By a letter dated March 28, 1988, AFSCVE
presented to you a settlenent agreenent that it and the

Uni versity had negotiated to resolve both grievances. The

settl ement had been changed from an earlier proposed settlenent

wi t hout your know edge or consent, the University having

wi t hdrawn a demand that you not seek future enploynent at the
University in exchange for AFSCVE s withdrawal of- its demand that
certain docunents be renmoved from your personnel file. AFSCVE
told you that it felt that this was a fair settlenment and "the
best settlenment we can reach.” It also told you that "we wll

not pursue your case to arbitration” but that you could appeal
this decision to AFSCVE s Executive Board.

You did appeal to the Executive Board, which finally decided not
to proceed with arbitration* on April 24, 1988. By a letter to
you dated May 6, 1988, AFSCME' s Executive Director confirmed the
decision and stated in part as follows:

The Executive Board informed you that Counci
10 was not going forward with your
arbitration and encouraged you to sign the
agreenent offered by the University. So
therefore, it is your responsibility to
contact the University regarding that
agreenment. Council 10 is no |onger handling
your case.
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By a letter dated June 8, 1988, you wote to University Labor

Rel ations O ficer Donnell indicating you had an attorney who
woul d contact him By a letter dated June 16, 1988, Donnel
responded that, notw thstanding AFSCME' s failure to sign a
witten agreenent, the University's position was that AFSCME and
the University had reached an agreenent settling the grievances.
Donnell made reference to Article 7, paragraph L, of the

col l ective bargai ning agreenment, which states in part as follows:

Wth regard to a grievance appealed to
arbitration, AFSCME shall have full authority
to settle, withdraw, or otherw se dispose of
any grievance brought on behalf of the Union
and/ or on the behalf of enployees. An
agreenent to settle, wthdraw, or otherw se
di spose of a grievance appealed to
arbitration reached by and between the

Uni versity and AFSCME shall be binding upon
enpl oyees represented by AFSCME.

Donnel | stated that he would recogni ze AFSCME as your excl usive
representative and that neither you nor your attorney had
authority to contact him

Based on the facts stated above, the charge fails to state a
prima facie case, for the reasons that follow

Under Governnent Code section 3563.2 (a), the Public Enploynent
Rel ati ons Board "shall not issue a conplaint in respect of any
charge based upon an alleged unfair practice occurring nore than
six months prior to the filing of the charge." Because your
charge was filed on October 24, 1988, only allegations of unfair
practices occurring on or after April 24, 1988, are tinely.

April 24, 1988, was the day AFSCME finally decided not to proceed

with arbitration. *

You have alleged that the University violated HEERA section 3571 ..
(a) by interfering wth your right to have your grievance
processed. In order to state a prima facie case of interference,
an enpl oyee nust show that the enployer's conduct caused harm or
potential harmto the enployee's statutory rights. Carl sbad

Uni fied School District (1979) PERB Decision No 89; Regents of

the University of California (Berkeley) (1983) PERB Decision No.

308-H
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An enpl oyee's individual statutory rights to grievance processing
are set forth in HEERA section 3567, which states in part as
foll ows:

Any enpl oyee or group of enployees may at any
time, either individually or through a
representative of their own choosing, present
gri evances to the enployer and have such
grievances adjusted, w thout the intervention
of the exclusive representative; provided,
the adjustnent is reached prior to
arbrtratron. (Enphasi s added.)

As the highlighted proviso indicates, when a grievance reaches
arbitration, an enployee's individual statutory right to present
gri evances and have them adjusted w thout the intervention of the
exclusive representative cones to an end. Consistent with this
provi so, the collective bargaining agreenent between the

Uni versity and AFSCME gave AFSCME full authority to di spose of
any grievance appealed to arbitration, and the University did not
interfere with any statutory right you had by refusing to deal
directly with you or your attorney, or with anyone other than
AFSCME, with regard to the grievance. _

For these reasons, the charge as presently witten does not state
a prima facie case. |If there are any factual inaccuracies in
this letter or any additional facts that would correct the
deficiencies explained above, please anend the charge

accordingly. The anended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled First Anmended
Charge, contain all the facts and allegations you wi sh to make,
and nust be signed under penalty of perjury by the charging
party. The anmended charge nust be served on the respondent and

the original proof of service nust be filed with PERB. If | do
not receive an anmended charge or withdrawal from you before Apri
5, 1989, | shall dismss your charge. |If you have any questi ons,

-

pl ease call ne at (213) 736-3127.

Si ncerely,

Thomas J. Al f’en
Regi onal Attorney



