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DECI S| ON

SHANK, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
Compton Community College District (Dstrict) to the attached
proposed decision of a PERB adm nistrative law judge (ALJ). The
case arose out of an unfair practice charge filed by the
California School Enployees Association and its Chapter #30
(CSEA) against the District, alleging that the District violated
section 3543.5(a), (b), and (c) of the Educational Enpl oynment

Rel ati ons Act (EERA or Act).® The 3543.5(a) allegation was

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherw se indicated, all statutory references herein are
to the Governnment Code. Section 3543.5 (a), (b) and (c) states:

It shall be unlawful for a public school
enpl oyer to:



wi t hdrawn by CSEA and PERB sent the parties a notice of partial
wi thdrawal . A conplaint was issued by PERB which alleged that
the District violated section 3543.5(b) and (c) of the Act by
altering the customary overtine practices for bus and truck
drivers transporting regional occupation students to and from
enpl oynment at Universal Studios, w thout affording CSEA notice
and opportunity to negoti ate.

Prior to July 7, 1988, overtine assignnents began at the
origin of a driving assignnment and continued until the students
were returned to their initial pick-up point and the bus was
cl eaned and secured. On or about July 7, 1988, overtine was
reduced. Specifically, drivers would only be credited with a
maxi num of three overtinme hours for weekday trips and six
overtinme hours for trips occurring on weekends and holidays. The
assi gnnents on Monday through Friday began at the actual tinme the
students were picked up, and began again at the tinme the driver
had to retrieve the students. On Saturday, Sunday and hol i days,

overti me began when the bus was picked up and ceased when the

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enpl oyee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



students were dropped off and the bus was returned to the
District's transportation departnent. The overtine assignnent
began again only when it was tinme to pick up the students. For
each assignnent, the driver |ost approximtely four overtine
hours on weekday assignnents, and |ost seven overtine hours on
- Saturday, Sunday and holiday assignnents.

After a hearing on the matter, the ALJ concluded that the
District violated EERA section 3543.5(b) and (c) when it changed
its overtine policy wthout negotiating wth CSEA

W have reviewed the entire record in this case, and finding
the ALJ's findings of fact and conclusions of lawto be free of
prejudicial error, we adopt the ALJ's proposed decision as the
decision of the Board itself. The District's exceptions will be
~addressed in the follow ng discussion.?

DL SCUSSE ON

The District filed three exceptions to the ALJ's proposed
deci sion. CSEA responded to the District's exceptions but did
not file exceptions to the proposed deci sion.

The District excepted to the ALJ's finding that it is not
aut hori zed by the express terns of the collective bargaining
agreenent between the parties to: (1) determ ne the period and
anount of overtine; and (2) authorize and order overtine

assignnents for unit nenbers.

The Board notes that the District's exceptions are
identical to the argunents raised in its post-hearing brief.
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The ALJ correctly determned that, while the broad subject
of overtinme was addressed in the collective bargaining agreenent,
the specific overtine conpensation practice involved in the
instant case was not covered. W find that the contract |anguage
regarding overtinme is too general and inprecise to grant the
District the discretion to authorize and order overtine for bus
drivers based on District programneeds. Furthernore, the
District produced no evidence of bargaining history from which
one coul d reasonably interpret the contractual provisions as a
wai ver of CSEA's right to notice and bargain over the changes in
overtinme pay. Therefore, we find no nerit in the District's
exception.

Secondly, the District excepted on the grounds that PERB has
no jurisdiction since the matter is covered by the collective
bar gai ni ng agreenent and CSEA has not exhausted the contractual

gri evance machi nery. (Lake Elsinore Unified School District

(1987) PERB Deci sion No. 646.)

Since we find that the overtine conpensation practice is
based on | ongstanding practice and is not covered by the
collective bar gai ni ng agreenent, the ALJ correctly found that
CSEA coul d not exhaust the grievance machi nery.

Finally, the District excepted to the ALJ's rejection of its
contention that the District was required by operational
necessity to reduce overtine to allow students to conplete the

wor k/ study program at Universal Studios.



An enployer may not take unilateral action on negotiable
subj ects, even if faced with an actual economc collapse of
unknown proportions. It nust bring its concerns to the

bar gai ni ng table. (San Francisco Community_College District

(1979) PERB Decision No. 105.) PERB has held that the di mnution
of overtine opportunity constitutes a change in wages, an
enunerated scope item and is subject to negotiations. (Cal exi co

Uni fied School District (1989) PERB Decision No. 754; State of

California (Dept, of Transportation) (1983) PERB Deci sion No.

333-S.) The evidence shows that participation in the Universal

St udi os wor k/ study programwas voluntary, the program did not
require nmandatory transportation, and |lack of participation would
not have affected the remainder of the District's program
Further, the District did not prove that it was faced with a
genuine financial crisis. Accordingly, we find the ALJ was
correct in rejecting the District's operational necessity

def ense.

ORDER

Upon the foregoing findings of fact, conclusions of.IaMIand
the entire record in this case, we find that the Conpton
Conmmunity Col |l ege District violated section 3543.5(b) and (c) of
t he Educational Enpl oynent Rel ations Act.

It is hereby ORDERED that the District, its governing board
and its representatives shall:

A CEASE AND DESI ST FROM



1. Changing, without notice to and negotiations with
CSEA, the overtime conpensation practices in effect in the
transportation departnment imediately before July 6, 1988.
2. Interfering with CSEA's right to represent unit
menbers in their enploynent relations with the District.
B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PQLI G ES OF THE ACT:
1. Restore the transportation departnment's overtine
conpensation procedure in effect immediately before July 6, 1988.
2.  Make whol e each unit menmber who suffered econonic
harm from the change in overtine conpensation as to Universal
Studi o assignnents. - Drivers who perforned Universal Studfos
assignnents after the change will receive the difference between
the amount they were actually paid and the anount they woul d have
recei ved under the old procedure. Conpensation shall include an
additional sumof interest at ten (10) percent per annum  For
drivers who declined such assignnents after the change, the
District shall deduct the nunmber of hours they were credited on
the overtinme assignnent list. Their nanes will be placed at the
top of the list for future overtinme until the nunber of hours
wor ked equals the nunber they were credited for declining the
assi gnnments.
3. Wthin thirty-five (35) days following the date this
Decision is no longer subject to reconsideration, post at al
school sites and all other work |ocations where notices to

enpl oyees are custonmarily placed, copies of the Notice attached



hereto as an Appendi x. The Notice nust be signed by an
aut hori zed agent of the District. Such posting shall be
mai ntained for a period of thirty (30) consecutive workdays.
Reasonabl e steps shall be taken to ensure that the Notice is not
reduced in size, altered, defaced or covered by any other
mat eri al .

4. Witten notification of the actions taken to conply
with this Order shall be nade to the Los Angel es Regi onal
Director of the Public Enploynment Relations Board in accordance

with her instructions.

Chai rperson Hesse and Menber Camlli joined in this Decision.



APPENDI X

NOTlI CE TO EMPLOYEES
PCSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-2817,
California School Enployees Association and its Chapter #30 v.
Conpton Unified School District, in which all parties had the
right to participate, it has been found that the Conpton Unified
School District violated section 3543.5(b) and (c) of the
Educati onal Enploynment Relations Act by failing and refusing to
nmeet and negotiate in good faith wwth the California School '
Enpl oyees Associ ation and its Chapter #30 (CSEA) by changing the
overtime pay practices for bus drivers w thout giving CSEA notice
and an opportunity to bargain over the subject.

As a result of this conduct, we have been ordered to post
this Notice and we will:

A, CEASE AND DESI ST FROM

1. Changing, wthout notice to and negotiations with
CSEA, the overtime conpensation practices in effect in the
- transportation departnent imediately before July 6, 1988.

2. Interfering with CSEA's right to represent unit
menbers in their enploynent relations with the District.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE ACT:

1. Restore the transportation departnment's overtine
conpensation procedure in effect inmediately before July 6, 1988.

2. Make whol e each unit nenber who suffered econom c
harm from the change in overtinme conpensation as to Universal
Studi os assignments. Drivers who perforned Universal Studio

assignments after the change will receive the difference between
t he anmount they were actually paid and the anount they woul d have
recei ved under the old procedure. Conpensation shall include an

addi tional sumof interest at ten (10) percent per annum  For
drivers who declined such assignnents after the change, the
District shall deduct the nunber of hours they were credited on
the overtinme assignment list. Their names will be placed at the
top of the list for future overtine until the nunber of hours
wor ked equal s the nunber they were credited for declining the
assi gnnment s. '

DATED: COVPTON UNI FI ED SCHOOL DI STRI CT

Aut hori zed Representative

THI'S I'S AN OFFI Gl AL NOTI CE. | T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.
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Appearances: Janet |. Wite, Field Representative, for

California School Enployees Association and its Conpton Chapter
- #30; Jones & Matson, by Martine Magana, Attorney for Conpton
Uni fied School District.
Bef ore Manuel M Mel goza, Adm nistrative Law Judge.
PROCEDURAL__HI STORY

On Decenber 21, 1988, the California School Enployees
Associ ation and its Chapter #30 (CSEA, Charging Party or Union),
~filed the above-referenced unfair practice charge with the Public
Enpl oynent Rel ations Board (PERB or Board). As anended on
~January 4, 1989, the charge alleged that the Conpton Unified
School District (Respondent, District or Enployer) violated the
Educati onal Enploynent Relations Act (EERA or Act) when it
altered a settled practice of assigning and paying for overtine

bus-driving, thereby reducing the nunber of conpensable overtinme

hours.® Al though the amended charge alleged viol ations of

The EERA is codified at Governnent Code section 3540
et.seq. The pertinent provisions of section 3543.5 state:

It shall be unlawful for a public school enployer
to:

Thi's proposed decision has been appealed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have been
adopted by the Board,




subsections (a), (b) and (c) of EERA section 3543.5, the "(a)"
. allegation was w thdrawn by CSEA on February 23, 1989. The PERB
sent the parties a notice of the partial w thdrawal on February
27, 1989.

The PERB's General Counsel's office also issued a Conpl aint
- on February 27, 1989. The Conplaint alleged that the District
vi ol ated EERA sections 3543.5(c) and (b) by altering the
customary overtine practices wthout affording the Union notice
and an opportunity to negotiate the change and/or the effects.of
the change. In its Answer, filed on March 22, 1989, the
Respondent denied having violated the Act and asserted various
~affirmative defenses.

On March 28, 1989, a PERB adm nistrative |aw judge conducted
a settlenent conference involving the parties. The parties did
not resolve the dispute, however, and the case proceeded to

formal hearing.

(a) Inpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scri m nate agai hst enpl oyees, or otherw se to
interfere with, restrain, or coerce enployees
because of their exercise of rights guaranteed by
this chapter.

(b) Deny to enpl oyee organi zations rights
guaranteed to themby this chapter.

(c¢) Refuse or fail to neet and negotiate in good
faith with an exclusive representati ve.



The Union and the District presented evidence at a hearing
~conducted on May 31 and June 1, 1989, before Admi nistrative Law
Judge Barbara E. MIler. After the conclusion of the hearing,
"the case was transferred for further processing to Adm nistrative
Law Judge thuel M Mel goza on August 4, 1989. |
The parties filed opening post-hearing briefs on August 15
.and 16, 1989. The parties were given an opportunity to file
cl osing or responsive bfiefs, but only CSEA exercised this
option. When CSEA' s closing brief was received, August 25, 1989,
the case was submtted for issuance of a proposed deci sion.
_EAQIS
A Backgr ound
CSEA exclusively represents a bargaining unit of classified

~enpl oyees of the District. The District has historically
assigned bus and truck drivers, who nmake up a portion of that
unit, to transport pupils and staff to a variety of functions,
including field trips, athletic events, and various Regi onal
: Qccupational .Prograns (ROPS). The District's transportation
departnent, under Director Alfred G bson, oversees the functions
perfornmed by the bus and truck drivers.
B. The Past Practice

| According to G bson, whose testinony agreed with that of
senior drivers, the departnent's overtime pay procedure had been
applied consistently for over twenty years until the sumer of
1988. Specifically, .for all Saturday assignnents, whether field

| trips or ROP trips, the driver would go "on the clock” thirty



m nutes before he/she was to pick up the students fromtheir
.-point of departure. During this half-hour, the driver went where
the vehicle was stored, perforned a safety check on the bus, then
proceeded to the pick-up point. If the "pick-up tinme" happened
to be 800 a.m, the driver went "on the clock” at 7:30 a.m, for
conpensati on purposes. Upon delivering the students to their
destination, the driver ordinarily remained with the bus or woul d
join the students at their event, depending on various
circumstances.? \Watever the driver chose to do, he/she renmained
"on the clock” while he/she waited or joined the students.
After the event, the driver transported the students to the

'+ poi nt of -original departure. He or shé was credited with an
additional thirty: mnutes after dropping them off. During this
hal f-hour, the driver returned the bus to its storage area,
prepared it for the next day's use, and secured it. At the end
of the latter 30-mnute period, the driver went "off the clock."
Therefore, the driver stayed "on the clock"” continuously and
earned overtine pay (at one and one-half tines the regular rate)
beginning with the 30-m nute period before the pick-up tinme and
ending 30 mnutes after the drop-off tine.

| For overtine assignments occurring during weekdays (Mnday -
Friday), the procedure varied slightly. Drivers' regular

wor kdays were from7:00 am to 4:00 ppm If, for exanple, the

’The driver could join the students on field trips, for

exanple, or remain in the bus for other reasons. In sonme cases,
he/ she was required to transport students back to school for
unanticipated reasons. |In others, drivers retrieved equi pnent or

| unches inadvertently left behind by the students.
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pick-up time for a trip was 1:00 p.m, the driver delivered the

. students to their destination, then returned to conplete his/her
regul ar afternoon school runs. Afterward, he/she would go back
to retrieve the students and take themto the point of the
overtinme trip's origin. If the trip's return tine was 5:30 p.m,
the driver would not go "off the clock"” at the end of his/her
regular shift (4:00 p. m ). Rather, he/she would stay "on the

cl ock” and begin earning overtine at 4:01 p.m The driver would
stay "on the clock™ for thirty mnutes after the drop-off time to
store and secure the bus.?

Anot her aspect of the transportation departnent's procedures
~“dealt with the manner of ~assigning overtinme trips to drivers.
This process was codified in the parties' 1987-1990 collective
bargaining.agreenent. Section E of Article IX (Wrk Periods and
Overtine) provided:

| E. Equalization of Overtjne fof Bus_and_Truck Drivers

The purpose of this section is to equalize

t he nunber of overtine hours for each driver.
This section shall apply to Bus and Truck
Driver[s] only:

1. The District shall establish an
overtime list containing the nanes
of all affected drivers and
indicating the total nunber of
overtime hours currently accrued by
each driver. .
2. Assi gnment of overtine shall be as foll ows:
(a) Overtine assignnents for
any given day shall be
given to the driver on

3The sane driver enployed to pick-up the students for the
~overtime trip was used to retrieve and return the students at the
concl usi on of the function.



the list who has the
| east number of overtine
hours on the |ist.

(b) Additional overtine
assi gnnments shall be
given to other drivers in
ascendi ng order.

(c) If nore than one overtine
assignment is avail able
on the day of the trip,
the driver with the | east
nunber of total overtine
hours assigned that day
shall be given the trip
with the |ongest duration
for that day.

3. Refusal of Overtinme Assignnent

(a) A driver who refuses an
overtime assignment shall
have the actual nunber of
hours worked on that trip
charged agai nst hi m her
and have those hours
added to his/her total
nunber of overtime hours
onthe list. . .

(b) Notwi thstanding
subsection (a) above, a
driver who becones ill or
refuses to inplenment or
conplete their overtinme
assignnment will be
credited for each
overtime trip hel/she
refuses or can not
i mpl enent .

Bef ore refusing an overtine assignnent, therefore, a driver had
to consider this provision's inpact in [owering his/her name on
the overtine assignment list as if the driver had conpleted the
t ask.
C. The Regi onal Occupational Prograns

Just before the events giving rise to the unfair practice
~allegations involved in.this case, the District was one of sone
22 public school districts involved in a Regional Occupationa
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Program conducted through the County of Los Angeles. The

» specific prograns within the ROP are designed to equip students
to enter the work force rather than to prepare them for an
-academ c career. The County enployed a liaison to work with
“individual Districts. The liaison wrked with Rley Johnson,
Jr., who, until Cctober of 1988, was the District's director of
vocational career and adult education. As of My 1988, the
Conmpton Unified School District participated in about 44

i ndi vidual ROP progranms within the County ROP. Sone 2200
District students were enrolled in the prograns. Each of the

i ndi vidual progranms was funded separately on the basis of the

- nunmber of students-enrolled in the particular program The

source of the funds was average daily attendance ("ADA') nonies
received fromthe state.

The District used its transportation departnent's vehicles
and personnel for sonme ROPs. For exanple, students participated
in a ROP programinvolving travel to Rockwell Aerospace. Ohers.
-were involved in a Montgonery Ward ROP, and still others
travelled to Johnson's Market, beauty coll eges, and nei ghboring
community colleges. The procedure governing drivers' pay was
uni form disregardi ng whet her the assignment was for a ROP or
sone other trip.

On July 1, 1988, the District withdrew fromthe County's ROP
structure. It assuned direct responsibility for all the ROP
progranms it had been participating in up until that tine.

Conpt on becanme what Johnson described as "a single-district ROP."



1. The Universal Studi os ROP

Before 1988, the County allowed sone districts to
participate in an individual ROP program involving Universal
Studios. Students enlisting in that programworked at different
jobs on the Universal Studios grounds. The students received a
‘wage, but neither the County nor the District received
conpensation from Universal Studios itself. The purpose of the
Uni versal Studios ROP was to provide students with work
experience and conpensation, although sonme prelimnary
orientation classes on job interviewing skills were also given.

‘The students did not receive classroomcredit for participating

"~ .in the program

The County had not given the Conpton Unified School District
the chance to participate in the Universal Studios ROP before
1988. However, the County apparently began to suspect that
Conpton was seeking to pull out of its ROP program

Al'l egedly as an inducenent for Conpton not to withdraw from
“the County's ROP adm nistration, the County offered the District
the opportunity to participate in the Universal Studios ROP
sonetine in late April of 1988. The County's representatives
informed District personnel what the programwould entail. 'There
was no requirenment that the District provide transportation for
students who enrolled in the program The District was al so
informed that the programwould last from My 21 to Septenber 6,
1988.



Director Johnson asked the transportation departnent's
- director, Afred G bson, about the cost of transporting fhe
students to Universal Studios for the duration of the program
In addition to discussing with G bson this cost, Johnson received
a list of rates charged by the transportation departnent. Costs
were based on variables including the type of District vehicle
used, the mleage involved, and the nunber of hours the trip
woul d take. Johnson also obtained a bulletin routinely issued by
the Departnent showing the different rates charged for certaih
services. Johnson testified that he was aware of the
Departnent's overtinme pay procedures and thaf they applied to al
- ROP trips. |

Johnson al so knew that, because the Universal Studios ROP
invol ved only one week of "classroom tinme - the orientation -
the District would receive |less than $1900 per student enrolled
-in the program The programwoul d not generate any nore ADA
moni es after the orientation week because the "academ c" part of
:the programwould be over and the renmaining portion was
cbnsidered by the state to be enpl oynent.

Johnson testified that he calculated the transportation
costs before the start of the program He acknow edged that the
figure was nore than $17,000.00. When asked on cross-exam nation

how he figured he would be able to pay for the program he



answered, "(ne possibility was paying for it out of the general
funds. "* |

Johnson did not know how many students woul d eventually
~enroll in the program and thus how much ADA noney woul d be
. available for the entire program Despite not know ng what the
progranm s budget would eventually be, Johnson decided to go
forward with the program and to devote the entire budget to
transportati on expenses. H's reasons for inplementing the
program despite the uncertainty over funding were "this was a
special effort that Conpton was trying,"” and there were "specia
"attributes" that made .Conpton want to participate in it, whether
~or not itcould-afford to.

What ever these attributes m ght have béen, the District
hastily took steps to activate the program between |ate April and
May 1988. In the first week in May, the County -conducted a one-
week orientation designed to prepare the students for'job
interviews to be handl ed by Universal Studios personnel. About a
~week before work actually started, the Universal Studios
representatives conducted the job interviews and deci ded which

students to hire.

The first day of work was May 21, 1988, a Saturday.®> On

“I'n the 1988-89 school year, the ROP programs at Conpton,
according to Johnson, were being subsidized by the District's
general fund, but the ROP prograns would eventually have to
rei mburse the general fund.

°At the beginning of the program the enploynent took place
»only on weekends. At the end of the academic year in the latter
~part of June 1988, the students were transported to Universal

+ Studi os both on weekdays and weekends. District bus and truck
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that date, Richard White, a District driver, was assigned to

- transport 25 of the students to Universal Studios and to return
them at the end of the day.® Consistent with the transportation
departnent's practice, he went "on the clock” at 6:00 aam to
pick up the students. He stayed "on the clock"” the renai nder of
the day until 6:30 p.m when he had stored his bus after
“returning the Universal Studios ROP students to their initial

pi ck-up point. He did not go "off the clock™ in the mddle of
the day while he waited for his return trip. He was therefore
credited wwth 12 1/2 hours of overtine for this job. Oher ROP
“trips were also paid according to the customary procedure.

On June 7, 1988,  the District was inforned by the County
that its ADA allocation for the Universal Studios ROP was about
$7900. Further, the District would only be receiving $7,000 of
“that allocation. Johnson testified that although he discovered
on June 7 the program s neager allocation, and knew that the
noney woul d not last until Septenber 6, he did nothing about the
| oom ng problenms. Rather, he waited until the District's
budgeti ng department infornmed hima week later that he was "going
to run out of noney."

Johnson then told the District's superintendent of the
financial problems. He did not request additional funds from any

ot her source to conplete the program nor did he request general

drivers ordinarily worked during the summer nonths.

®The students' starting and ending times were not uniform
Therefore, sonme drivers' pick-up and drop-off tinmes varied.
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fund noney for the Universal ROP, according to his own testinony.
"He did tell the superintendent that he felt the "thirteen hour
trip wasn't necessary." In testifying, Johnson explained that he
.saw no sense in sending a driver to Univérsal Studi os to have
"himher sitting there all day waiting for the students to return
in the evening.
The issue was not conpletely resolved during that
di scussion. The superintendent referred the problemto Director
of Enpl oyer - Enpl oyee Rel ations Dw ght Prince. Prince was asked
to figure out a way to nmaintain the Universal Studios ROP, but to
“"bring it within budget."” Oherwi se the ROP would have to repay
the general fund |ater for any anount spent over budget.
From di scussions with G bson and Johnson, Prince was
convinced that he had to work with the $7,000 budget rather than
to try securing additional funding. According to Prince, the
District's primary goal was to continue the Universal Studios ROP
because it did not want to "disappoint students, parents, that
.whol e thing." The option of charging a transportation fee was
di scussed, but not considered viable "froma community
standpoint." Also, according to Prince, the District did not
want to charge students/enpl oyees who were earning wages near
m ni mum | evel s. Prince testified that the District would not
| evy such a fee "if there was any way in the world to avoid" it.

D. The Change in Overtine

Prince opted, therefore, to change the overtine pay policy

~for drivers, but only for Universal Studios ROP trips. On about

12



July 5 or 6, Prince informed CSEA Field Representative Janet
~White that a decision had been nade to change the overtine
procedure for drivers who were given assignnents in the program
~Prince testified that the Union protested that any change in the
time credited for the trips would be viewed as a change in past
practice and subject to negotiations. However, according to
Prince, the District did not offer to negotiate.’

On about July 6, 1988, Prince called and attended a neeting
for the District's bus drivers to announce the change personally.
Transportation Director G bson acconpanied Prince, and Janet

‘White also attended. Prince inforned those in attendance that

+the Universal Studios ROP did-not have enough noney to continue

to pay the drivers what they had been receiving for those trips.
Therefore, beginning July 7, the drivers would only be credited
with a maxi num of three overtinme hours for the trips on weekdays
~and six hours for trips occurring on weekends and hol i days.

On Saturdays and holidays, the drivers would be considered
-"off ‘the clock” between the tinme they dropped off the students at
Uni versal Studios and the tine the driver returned to the studios
to take themback to the school. According to one driver, he

could choose to renain at Universal Studios with his bus after

"Prince explained that a decision had al ready been made to
change the conpensation schenme and that, rather than informng
the Union what the District was "proposing”, he notified Wite of
"what was going to happen.”™ During the PERB proceedings and in
its post-hearing brief, the D strict advanced contractual
“authority as-one reason for not giving CSEA an opportunity to
"bargai n over the change. That reason was not offered when Prince

i nfornmed White of the change.
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the initial drop-off, but he would be on "dead tine" and
‘therefore not be paid for that period. The other option was to
return to the District garage and store the bus until the late
evening - around 9:00 p.m - when it was tine to go back to

Uni ver sal St udi os for the return trip. |In either case, instead
of -earning the normal 12-13 hours of overtinme on weekends and
hol i days, fhe drivers would be earning only six hours worth of
pay for the sane task they had perforned in the past.

On weekdays, the change would affect the drivers only for
the evening return trip because the norning route usually
occurred within the normal 7:00 am to 4:00 p.m shift. In the
-eveni ng, - however,. the drivers were deened "off the clock" at 4:00
p.m Wen the tine cane to retrieve the students from Universa
Studi os, the driver would go back "on the clock," usually at
about 9:00 p.m, and "off the clock"™ three hours later. They did
not automatically stay "on the clock” and begin to earn overtine
at 4:01 p.m as in the past.

- Other overtine trips, including trips for other ROPs, were
unaffected by the new procedure. They continued to be paid
according to tréditional practi ce.

When t he change was announced on July 6, the drivers
protested that it was unfair and contrary to past practice. Sone
threatened to refuse to accept those assignnents. Qhers said
t hey woul d continue to performthembut, essentially, under

prot est.
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Despite the conplaints, the change was carried out. One
.driver refused to accept the assignments to Universal Studios and
| ost the overtinme he would normally have earned under the old
-~ procedure. He testified that, in addition, he was deni ed other
overtinme assignnents because of the operation of contract article
| X, section E. Since he was credited with having accepted the
assignnments, his nanme was repeatedly pushed down the |ist of
drivers who were due for overtinme trips. Qher drivers continued
to claim (on their time sheets) the nunber of hours as they had
according to prior procedure. But, they were only paid the
* maxi nuns announced by Prince at the July 6 neeting.

No figures on the final expenses of the Universal - Studios
ROP were offered as evidence. However, based on Prince's
calculations in early Jdly, t he anount saved from bus driver pay
was projected to reduce the cost overrun to slightly over $1,000
above the original allocation. The projected cost of
transportation, including savings fromthe new conpensation
..procedure, was $8026.02.- Prince testified that whatever fhe
overrun was, it was to be paid out of the District's general
~ fund, and the ROP would later have to reinburse that fund.?®
E. The Col | ective Bargai ni ng Agreemnent

Ih addition to the portions of the parties' contract quoted
earlier in this Decision, there are other arguably gernmane

provisions. Article IV (Dstrict Rights) states:

8 There is no evidence as to whether the District would be
“participating in the Universal Studios ROP for the follow ng
sunmer .
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1. It is understood and agreed that the D strict
retains all of its powers and authority to
di rect, manage and control to the full extent
of the law. Included in, but not limted to,
those duties and powers are the exclusive
right to: Determne its organization; direct
the work of its enployees; determne the
times and hours of operation; determ ne the
kinds and |l evels of services to be provided,
and the methods and neans of providing them
establish its educational policies, goals and
obj ectives; insure the rights and educati onal
opportunities of students; determne staffing
patterns; determ ne the nunber and kinds of
personnel required; maintain the efficiency
of District operations; determ ne the
curriculum build, nove or nodify facilities;
est abl i sh budget procedures and determ ne
budgetary al |l ocations; determ ne the nethods
.of raising revenue; contract out work, and
take action on any matter in the event of an
emer gency.

2. The exercise of the foregoing powers, rights,
authority, duties and responsibilities by the
District, the adoption of policies, rules,
regul ations and practices in furtherance
t hereof, and the use of judgnment and
di scretion in connection therewith, shall be
[imted only by the express terns of this
Agreenent, and then only to the extent such
specific and express terns are in confornmance
with | aw.

3. The District retains its right to anend,
nodify or rescind policies and practices
referred to in this Agreenment in cases of
enmergency. "Emergency” shall be defined as:
A situation calling for pronpt action,
brought by an act of God; by unusual,
unexpected or extraordinary interference from
a third party; or by an unusual, unexpected
or extraordinary occurrence whose cause is
unknown.

The contract also contains provisions under previously-cited
Article I X (Wrk Periods and Overtine) which state:
1. Whrkday and Wor kweek

The maxi mum nunber of hours of regul ar
enpl oyment of unit nmenbers is eight (8) hours
a day and forty (40) hours a week. However,
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t he Governing Board may enpl oy persons for

| esser periods . . . and authorize unit
menbers to work in excess of eight (8) hours
in one day or forty (40) hours in one

week.

Overtine

A

Overtine is ordered and authorized
working tine in excess of 8 hours
in one day or 40 hours in one week.
No one shall order or authorize
overtime unless it is conpensable
as provi ded bel ow.

No unit menber covered by this
Agreenent shall have his/her hours
altered or changed for the sole
pur pose of circunmventing the
overtime provisions of this

Agr eenment .

Overtime - Distributjon by
Seniority; Overtine shall be
distributed to unit nmenbers in the
bargai ning unit w thin each
departnent by classification in
order of bargaining unit

seniority.

Conpensation for_ Overtine

A

Al'l overtine must be approved in
advance by the appropriate
super vi sor

The unit nmenber has the option of
taki ng conpensating time off or
cash paynment for accrued overtine,
providing the needs of the District
do not conflict.

Overtime worked nust be paid in
cash or compensating tinme off

all owed at one and one-half times
the actual hours worked. Any
conpensating tinme off not used
during the cal endar nonth in which
earned nust be paid in cash, unless
the unit nenber and hi s/ her

i medi ate supervisor nutually agree
to an extension of tine :
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The contract also includes a "zipper clause" (Aticle XX -
- ..Conpl etion of Meeting and Negotiations) binding both parties as

foll ows:

CSEA and the District know ngly and voluntarily

expressly waive and-relinquish the right to neet and

negotiate during the life of this Agreenent over any

matter within the scope of representation. No

exception shall be granted on the basis that the

subject to be addressed in additional negotiations is

not covered by this Agreenent or was not wthin the

knowl edge or contenplation of either party during

negotiations for this Agreenent.
Nei ther party offered evidence of bargaining history about the
contractual provisions cited in this Decision.

DI SCUSSI_ON
PERB has recogni zed that the opportunity for overtine pay is

within the scope of representation. State of California

(Departnent of Transportation) (1983) PERB Decision No. 333-S.
In Lincoln Unified School District (1984) PERB Decision No. 465,

an enpl oyer violated the EERA where, w thout prior negotiations
Wi th an exclusive representative, it caused a reduction in

%wovértine pay during weekend trips for which bus drivers were
eligible. The Board also held that it was inmmaterial that the
source of the funds for the weekend trips was not the enployer
but rather a group of parents and friends of students who raised
the nmoney. The Board, in_Qakland Unified School District (1983)
PERB Deci sion No. 367, dismssed a unilateral change allegation,
but recognized that practices of assigning overtinme work are

within the scope of representation.
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In this case, the District does not argue that the overtine

., .procedure in question is outside the scope of representation.

Its own w tness, Dw ght Prince, acknow edged that the overtine
conpensation. practice at issue was part of the drivers' ternms and
condi tions of enploynent.

An enployer's unilateral change in terns and conditions of
enpl oynent within the scope of representation is, absent a valid

defense, a per se refusal to negotiate and violative of EERA

section 3543.5 (c). _Pajarq Valley Unified School District (1978)
PERB Deci sion No. 51; _San Matea County Community College District
(1979) PERB Decision No. 94. A collective bargai ning agreenent
“may set forth established terms and conditions of enpl oynent .

Grant Joint Union Hgh School District (1982) PERB Deci sion No.

196. \Where a contract is silent or anbi guous, established policy

may be determ ned by exam ning past practice or the parties'
bar gai ni ng history. R o Hondo Community_College Distrjict (1982)
PERB Deci si on No. 279.

Here, the applicable policy is the practice of allow ng
drivers to stay "on the clock"” - and thereby earn overtine pay -
between the tine they started their assignnent (on trips
extendi ng beyond regul ar hours and/or workdays) and the tine they
stored the bus after returning the students to the point of
origin. This policy is not set forth in the parties' collective
bar gai ni ng agreenent. However, it was clearly established

t hrough over twenty years of consistent and well-known practice.

There is also no dispute that the established policy was
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changed, and changed unilaterally. Prince admtted this fact
‘during his testinony. H's announcenent of the change to the
Union - a day or two before it was to take effect - was a firm
deci sion already nade, not a proposal. He also conceded that the
District did not offer to negotiate on the subject despite
protests that such change was negoti abl e.

Consi dering the above, the District nust establish an
affirmati ve defense to avoid a finding that it violated the EERA

The Respondent asserts two nmain argunents_in def ense of the
al | eged conduct - waiver by contract and operational necessity.
:‘Specifically, the District argues that the collective bargaining
agreement grants-it the sole power to deternine the anount of
overtine and to authorize overtinme assignnents for unit nmenbers.
From t hi s, - Respondent concludes that the contract therefore
allows it to reduce overtine as it did herein. Additionally, the
District clains that-it was required to reduce overtinme so its
students could conplete the Universal Studios program

Waiver is an affirmative defense which the PERB wi |l not
find unl ess the Respondent can show that the exclusive
representative "intentionally relinquished in clear and
unm st akable terns” its rights under the Act. See, e.g., Davis

Unified School District, et al. (1980) PERB Decision No. 116.

The subject involved nust have been "fully discussed" or
"consciously explored" and thereafter "consciously yielded" by

the charging party. Los Angeles Comunity College D strict

(1982) PERB Decision No. 252. In Placentia Unified School
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District (1986) PERB Decision No. 595, the Board held that sinply
including a broad subject in a collective bargai ning agreenent
does not anount to a waiver of particular aspects of that subjeqt
that were neither discussed nor covered by the eventually agreed
upon | anguage. |

Here, the District's waiver defense hinges on extrapol ation
from general and inprecise contractual |anguage. Yet, Article
11 (Effect of Agreenent) of the contract states clearly that
"rules, policies and practices not specifically witten into this
Agreenent are not part of this Agreenment." Hence, although the
broad: subj ect . of overtine was addressed in the contract, the
~ specific ‘overtine conpensation practice involved here was not
covered. Therefore, the claimthat the specific subject of
staying "on the clock"™ was consciously yielded is suspect;

The District also cites contract Articles IV and IX for the
proposition that, absent a specific contractual prohibition, it

has conplete discretion to nake changes in overtinme. . And, since

«z‘;the:overtine practice at issue was not delineated in the

contract, the District declares it was free to act as it did
here. Only a strained reading of the contractual provisions can
yi el d such a concl usion.

The District Rights Article (1V) gives the Enployer the
broad rights to "direct the work of its enpl oyees, determne the
times and hours of operation, and determne the kinds and |evels
of services to be provided.”" Nowhere does the |anguage state

that the District may change the pay schene of those enpl oyees or
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alter a conpensation practice the District itself has established
“by.unwitten policy. Furthernore, the article provides that the
Respondent "retains" its managerial authority "to the full extent
of the law." One can fairly conclude "the law," as referenced in
the provision, includes the duties of notice and opportunity to
bargai n under the EERA. Hence, although the conpensation
"procedure here was not expressed in the contract, the Di strict
was bound by the limtations of the Act. It did not have
unbridl ed discretion to alter terns not expressly nentioned in

t he agreenent.

Even if the-contract were not read to incorporate the EERA

"~ by inplication, the agreenent's unspecific managenent rights

| anguage does not clearly give the District the authority to make
changes in the settled overtine procedure. A waiver of
bargaining rights by a union will not be lightly inferred,
particularly where, -as here, the |anguage of the agreenment fails

to define the policy in question. Conpton_Community_Col | ege

- +District (1989) PERB Decision No. 720, at p. 19. Not only nust a

wai ver be "clear and unm stakable” but waiver is also an
affirmati ve defense, and the party asserting it (here the

District) bears the burden of proof. _Placentia Unified School

District (1986) PERB Decision No. 595, at p. 7. The District did
not produce evidence of bargaining history fromwhich one could
reasonably interpret the contractual provisions as a waiver of
the Union's right to notice and bargai ning over the changes in

overtinme pay.
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The agreenent's zipper clause (Article XX) supports the
conclusion that the District was not free to alter the
transportati on departnment's overtinme conpensation practice
wi thout the participation of the bus drivers' exclusive
representative. The clause's plain | anguage gives both parties
~the right to refuse to bargain changes in all matters covered by
the terns of the clause for the duration of the agreenent. This
includes "any matter within the scope of representation"” and

those "not covered by this Agreenent or . .. not within the
know edge or contenplation of either party during negotiations
for this Agreenent.”

In Los_Rios_Comunity_College District (1988) PERB Deci sion
No. 684, the Board analyzed the effects of a zipper clause
essentially the same as the one involved herein.® The Board

concluded that, in practical terms, the clause fixed for the life

of the agreenent (absent nutual agreenent to negotiate changes)

°The zipper clause in that case read:

The parties acknow edge that during the negotiations
which resulted in this Agreenment, each had the
unlimted right and opportunity to nake demands and
proposals with respect to any subject or matter
appropriate for collective bargaining, and that the
under standi ng and agreenents arrived at by the parties
after the exercise of that right and opportunity are
set forth in this Agreenent. Therefore, the Board and
the Union for the life of this Agreenent, each
voluntarily and unqualifiedly waives the right, and
each agrees that the other shall not be obligated to
bargain collectively unless nutually agreed upon wth
respect to any subject or matter, even though sSuch
SubjectS or natter may not have been within The

Knowl edge or contemplation of erthér or both parties at
the tine they negotiated or signed this Agreenent,

[ enphasi s added]
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those ternms and conditions of enploynment established by_past
.practice, as well as those established by the express terns of
the contract. Thus, unspecified terns and conditions of

enpl oynent covering negoti abl e subjects becane the status quo for
the Iife of that agreenent.

Here, the practice of drivers remaining "on the clock"
during overtine assignnments becanme the status quo for the term of
the contract. As in the Los R os case, it is found here that the
Conpton Unified School District was not free to alter the
overtime conpensation practice unilaterally, even though it was
not detailed in the agreenent.

The District next clains it was forced by operational
necessity to carry out the change. In Coppton Community. _Coll ege
District (1989) PERB Decision No. 720, the Board restated the
principle that, to establish a business necessity defense based
.on budgetary considerations, an enployer nmust show that the
financial crisis

is an actual financial emergency which | eaves no

real alternative to the action taken and allows no tinme
for meani ngful negotiations before taking action.

(Calexico Unified School District (1983) PERB Deci sion

No. 357, at p. 20.)
Even when an enployer is faced with an actual econom c coll apse
of unknown proportions, it may not take unilateral action on
negoti abl e subjects, but must bring its concerns about these

matters to the negotiating table. San Francisco Conmmunity.
College District (1979) PERB Decision No. 105, at pp. 10-11. The

24



exi stence of a genuine energency, by itself, does not extinguish
the.duty to give notice and an opportunity to bargain.

The District's threshold argunent that there existed a
"genuine financial crisis is unpersuasive. The evidence clearly
shows that the Universal Studios ROP.was voluntary. Further,
.participation in the programdid not nandate that the District
provi dé free transportation for the student/workers.® Although
t he Respondent viewed District transportation as valuable to the
prograni s success, the evidence does not show that: the District
had no alternative but to furnish it to the extent it did here.

- PERB does not sanction unilateral changes where statutes give the
enpl oyer discretion. [Fountajin Valley Elenentary School District
(1987) PERB Deci sion No. 625, at p. 27.

The "financial crisis" was not unanticipated. Al nost from
the start, District admnistrators decided to participate
regardl ess of whether or not the District could afford the entire
costs of the Universal Studios program Yet, when the District
-.chose to participate in the face of information that the
program s transportation costs al one would exceed $17, 000. 00, and
that the income from ADA nonies would be Iimted, adm nistrators
nmoved onward despite foreseeable financial obstacles. Johnson
even entertained, at that tinme, the possibility that the
District's general fund could be used to help pay for the

program  Even when Johnson was inforned of the actual fund

e District witness testified that some of the students
supplied their own transportation, although the District
- admnistrators felt this was not "supposed" to happen.
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all ocation for the Universal Studios ROP on June 7, he apparently
..did not feel it was sufficiently serious to warrant inmedi ate
action until he was prodded to do so by the District's budget
depart nment.

Prince's testinony shows that some thought was given to the
prospect of requesting additional funds in order to nmeet the
transportation costs for the remai nder of the program However,
the overall recorddenonstrates only a superficial effort was nade
inthis regard. Prince testified that he sinply accepted the two
directors' (G bson and Johnson) conclusions that the $7,000 was
.i-aII there was with which to work. He also testified that the
‘directive he had been given by the superintendent was not to seek
funds to suppl enent the ADA nonies, but rather to "bring the
program w t hi n budget."

G ven these facts, one nust doubt the assertion that the
"financial emergency” was one which "left no real alternative to
the action taken" by the District. Indeed, Prince surmsed that
~the -anpbunt eventually overspent by the Universal Studios ROP
woul d be paid fromthe District's general fund, to be reinbursed
at an unspecified later date. He acknow edged there was no
restriction, other than the "concept of efficiency and
managenent,"” preventing the District from advancing nore than the
anount actually overspent. Interestingly, the District's general
fund was being used to subsidize the ROP programs in the

follow ng academ c year. The lack of genuine efforts to find
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options to the funding shortage belies any assertion that the

s..Situation left no real alternatives.

Arguably, several alternatives, apart fromthose di scussed
above, were available. The District could have continued to
participate in the Universal Studios program but cease providing
“transportation. O, it could have limted its transportation to
t he weekdays, thereby elimnating the weekend overtine
expenditures. It mght have subsidized students' public
transportation bus fares. It could have negotiated (with CSEA) a
way to avoid the financial inpact on drivers - e.g., creating an

~exception for Universal Studios assignments whereby a driver

~'declining such would not be penalized or precluded fromthe next

overtime assignnent which came up.

The Respondent never considered the alternatives of
informng the Union of the options it was entertaining or of
seeking alternative solutions via the negotiations table.

Al though the status of the funding was unclear at the tine the

-+ District calculated expenses during planning stages of the

program Respondent was aware, fromthe disparity of costs to
possi bl e revenue, of likely financial problens. Nothing

precl uded contingency negotiations on the issue. ~Wen the
District received the budget allocation statement on June 7, it
could have, but did not, alert the Union of the chance that |
drivers' hours and pay m ght be affected. A week or so |ater,
Johnson was advocating to the superintendent a possible solution

to the fund shortage - there was no reason to pay the drivers for
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sitting at Universal studios all day (collecting overtinmne)

“.waiting for the return trip. Yet the Union was not inforned that

the District was entertaining this possibility. The alternative
. selected was one intended to accommopdate students, parents, the
community, and the adm nistration, at the expense of the drivers.
Prince reached a firmdecision to inplenent the overtine
change at nost two days before the date of inplenentation. Even
then, he made no offer to CSEA to negotiate over the matter. No
reason was given as to mhy the inplenentation date could not be
noved even for a few days to give the Union an opportunity to

“rassert its bargaining rights on behalf of the drivers. No effort

- 'was made to negotiate a conprom se after the fact. The District

"made what was a final decision, not a proposaf capabl e of being
negotiated. Under all these circunstances, the Respondent's

" operational necessity defense nust be rejected.

Respondent finally contends that the Conplaint should be

di sm ssed because PERB | acks jurisdiction since the matter is

- ..covered by the collective bargaining agreenment and the Charging

Party has not exhausted the contractual grievance machinery.
This argunment |acks nerit for various reasons. |

Section 3541.5 (a) of the Act prevents PERB fromissuing a
Conmpl ai nt agai nst conduct prohibited by a collective bargaining
agreenent unless the grievance machinery of the contract has been
exhausted either by settlement or binding arbitration. As
“already concluded, supra, the matter involved in this case is not

‘cover ed by the applicable contract but, rather, is based on
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| ongst andi ng practice. Because the contract does not specify the
practice, CSEA could not allege that a specific contractual

provi sion was violated and, therefore could not exhaust the

gri evance machinery, particularly in light of the follow ng

| anguage fromArticle VI (Gievance Procedure):

1. Definitions

A A "grievance" is a witten conplaint by
aunit menber . . . that he/she has been
adversely affected by an alleged violation,
m sinterpretation, or msapplication of a
specific provision of this Agreenent.
Actions to challenge or change rules or
regulations of the District which are not
.specifically_incorporated_into_this Agreenent
or to contest nmatters for which a specific
net hod of review is_provided by_|law are_not
grievances and_are_not_w thin_the scope_of
the grievance procedures set forth in this
Article . . .. (Enphasi s added.)

Al so as noted further above, Article Ill excludes fromthe
contract "rules, policies and practices not specifically witten

into" the agreenent. The Board noted, in State of California.
Departnent of the Youth Authority. (1989) PERB Decision No. 749-S,

~ “that where allegations in the unfair practice charge are

specifically excluded fromthe grievance machinery, no deferral
can be ordered. It follows that in such instances, as in the one
at hand, PERB s jurisdiction is preserved.
CONCI USI ON
Based on the entire record and the preceding reasons, it is
concluded that the District violated EERA section 3543.5 (c)
when, w thout negotiating with CSEA, it changed the practice of

allowm ng bus drivers to remain "on the clock™ for a continuous
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period starting with the origin of a driving assignnment and
.concluding at the end of the assignnent when the bus was secured
after the students were returned fromtheir trips. The
unilateral action was taken in disregard of CSEA s adnonitions
and with indifference to the Union's right and duty to represent
the rights of affected unit nmenbers. Therefore, the District's
action also violated EERA section 3543.5 (b). Although there is
evi dence that the Respondent's conduct nmay have al so viol ated
EERA section 3543.5 (a), a finding on that section cannot be
reached here. Such allegation had been withdrawn with prejudice
by the Charging Party at the tine the Conplaint was issued.
ORDER _AND REMEDY

The PERB is enpowered to issue a decision and order
directing an offending party to take.such action as wl|
“effectuate the policies of the EERA. In a unilateral change
case, the respondent is typically ordered to cease and desi st
from such action in the future and to restore the status quo
.ante. Accordingly, the District wll be ordered to cease and
desist fromunilaterally changing the overtine policies which
were in effect before it engaged in the conduct which is the
subject of this case. Although it may appear that the change
only affected the Universal Studios ROP, which either ended or
was in a hiatus after Septenber 6, 1988, the evidence suggests
that the District erroneously believed it retained the discretion
to change the overtine practice as needéd in the future. It is

al so unclear whether the District will participate in the
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Uni versal Studios ROP in the future. To avoid any anbiguity, the
-Respondent w || be directed to restore the overtine procedures in
effect before the unilateral change occurred.

Unit nmenbers were financially affected by the change in two
different ways. One was the reduction in the nunber of -overtine
hours credited on Universal Studios trips. The other was a |oss
of non-Universal Studios overtine assignnents, due to the penalty
in the contract (Article I X, section E), for drivers who refused
t hese assignnments. Drivers had only two options - accept the

~assignnents at the reduced level, or lose their turn on the
.:rotation schedule for -overtine assignnents, thereby al so m ssing
the chance for overtinme pay. Under these circunstances, it is
appropriate to order the District to make unit nenbers whole for
any economc |osses they suffered stemm ng from the unl awf ul
changes.

Drivers who accepted and perfornmed Universal Studios ROP

assi gnnents when the changes went into effect shall receive the

- .difference between what they were paid and the anount they woul d

have received under the old systemof crediting hours. The exact
amounts of conpensation, unless agreed to by the parties, can be
determ ned in conpliance proceedi ngs before the PERB. To these
conpensatory anounts, the Eistfict shall add interest at ten (10)
percent per annum

For those drivers who declined Universal Studios ROP
assignnments after the change in practice, the District nust

~deduct the hours with which they were credited fromthe overtine
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assignnent list. Their nanes are to be placed at the top of the
l[ist for future overtine assignments until the overtine hours
performed equals the nunber they were credited with pursuant to
contract Article I X, section E3.

The Respondent shall also be required to post a notice
~incorporating the terns-of this Order. The Notice should be
subscri bed by an authorized agent of the Enployer, indicating
that it will followthe ternms thereof. The Notice shall not be
reduced in size, defaced, altered or covered by any other
material. Posting such a Notice will provide enployees with
“notice that the Enployer has acted in an unlawful nmanner and is
being required to cease and desist fromthis activity. It
ef fectuates the purposes of the Act that enployees be infornmed of
the resolution of the controversy and w |l announce the
Enpl oyer's readiness to conply with the ordered renedy. See

‘Placerville Union School District (1978) PERB Decision No. 69.

I'n Pandol and Sons v. Agricultural Labor Relations Board (1979)

98 Cal . App. 3d 580, 587 [159 Cal.Rptr. 584], the California
District Court of Appeal approved a simlar posting requirenent.

Upon the foregoing findings of fact and concl usions of |aw,
and the entire record in this case, and pursuant to EERA section
3541.5 (c), it is hereby ORDERED that the District, its governing
board and its representatives shall:

A CEASE AND DESI ST FROM
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(1) Changing, without notice to and negotiations with
CSEA, the overtine conpensation practices in effect in the
transportation department imediately before July 6, 1988.

(2) Interfering with CSEA's right to represent unit

menbers in their enploynent relations with the District.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE ACT:

(1) Restore the transportation departnent's oveftine
- conmpensation procedure in effect imediately before July 6, 1988.
(2) . Make whol e each unit nmenber who suffered econom c
“harm fromthe change in overtine conpensation as to Universa
St udi os ROP assignnents. Drivers who continued to perform
Uni versal Studios ROP assignnents after the change will receive -
the difference between the anmount they were actually paid and the
amount they woul d have received under the old procedure. The
amounts of conpensation shall include an additional sum as
interest calculated at ten (10) percent per annum  For drivers
who declined Universal Studios ROP assignments after the unl awf ul
change, the District shall deduct the nunber of hours they were
charged with on the overtime assignnent list for future
assignments. The nanes of these drivers will be placed at the
top of the overtime assignment list for future overtinme until the
nunber of hours worked equals the nunber they were charged with
for having declined the assignnents.

(3) " Sign and post copies of the attached Notice marked
"Appendi X" in conspicuous places where notices to enployees are
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usual ly placed at its headquarters office and at each of its
canpuses and all other work |ocations for thirty (30) consecutive
wor kdays. Copies of this Notice, after being duly signed by an
aut hori zed agent of the Respondent, shall be posted within ten
(10) workdays from service of the final decision in this matter.

" - Reasonabl e steps shall be taken to insure that the Notice is not
reduced in size, altered, defaced or covered by any ot her |
materi al s.

(4) Upon issuance of a final decision, nake witten
notification of the actions taken to conply with this order to
the Los Angel es Regional Director of the Public Enploynent
Rel ati ons Board in accordance with her instructions.

Pursuant to California Adm nistrative Code, title 8, section
32305, this Proposed Decision and Order shall becone final unless
a party files a statenent of exceptions with the Board itself at
t he headquarters office in Sacramento within 20 days of service
of this Decision. 1In accordance with PERB Regul ations, the
.statenent of exceptions should identify by page citation or
exhi bit nunber the portions of the record, if any, relied upon
for such exceptions. See California Adm nistrative Code, title
8, section 32300. A docunent is considered "filed" when actually

recei ved before the close of business (5:00 p.m) on the |last day

set for filing, ". . .or when sent by telegraph or certified or
Express United States mail, postmarked not |ater than the |ast
day set for filing ..." See California Adm nistrative Code,

.title 8, section 32135. Code of CGivil Procedure section 1013
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shall apply. Any statement of exceptions and supporting brief
nmust be served concurrently with its filing upon each party to
this proceeding. Proof of service shall acconpany each copy
served on a party or filed with the Board itself. See California

.Adm ni strative Code, titl e 8, sections 32300, 32305 and 32140.

Dated: Septenber 14, 1989
Manuel M Mel goza

Adm ni strative Law Judge
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