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DECI S| ON

SHANK, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by the California State
University (CSU or University) of the Board agent's dism ssal of
its unfair practice charge against the California Faculty
Associ ation (CFA of Associ ation) for failure to state a prim
facie case. The University alleged that the Association violated

the Hi gher Education Enpl oyer-Enpl oyee Rel ations Act (HEERA)
section 3571.1 (c) and (d)! by making a factfinding report public

'HEERA is codified at Governnent Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Governnment Code. Section 3571.1 states, in pertinent part:

It shall be unlawful for an enpl oyee
or gani zation to:

(c) Refuse or fail to engage in neeting and
conferring with the higher education

enpl oyer.



prior to the expiration of the ten-day confidentiality period
provi ded by HEERA section 3593.%2 The Association rel eased a copy
of the factfinding report, selected quotes fromthe report, and a
menor andum to nmenbers of CSU s Board of Trustees (Trustees) and
each of CSU s 19 canpus presidents. The University further
al l eged that the Association, by issuing the nmenorandum bypassed
and underm ned the authority of CSU s designated negotiators.

Having reviewed the entire record, we affirmthe di sm ssal
of the charge for the reasons set forth bel ow.

BACKGROUND

On June 6, 1988, CSU filed a Request for I|npasse

Determnation with PERB, stating that CSU and CFA were at inpasse

over the inmpact of CSU s decision to increase parking fees. PERB

(d) Refuse to participate in good faith in
the inpasse procedure set forth in Article 9
(comrencing with Section 3590).

’Section 3593 states, in pertinent part:

If the dispute is not settled within 30 days
after the appoi ntnent of the panel, or, upon
agreenent by both parties, within a |onger
period, the panel shall nake findings of fact
and recommend terns of settlenment, which
recomendations shall be advisory only. Any
findings of fact and recommended terns of
settlement shall be submtted in witing to
the parties privately before they are nade
public. The panel, subject to the rules and
regul ati ons of the board, may make such
findings and recomendati ons public 10 days
thereafter. During this 10-day period; the
parties are prohibited from making the
panel s fiIndings and reconmendatl ons

pubric. . . .

(‘Emphasi s added.)




determ ned the existence of an inpasse on June 30, 1988, and
appointed a nediator. The matter was submtted to factfinding,
and, on June 20, 1989, a factfinding panel issued a report. The
factfindi ng panel nenber appointed by CSU wote a dissent to the
factfinding report.

On June 28, 1989, CFA sent a copy of the factfinding report,
di ssent, selected quotes fromthe report, and a nmenorandum
witten by CFA' s panel nenber to each of the University's
Trustees and 19 canpus presidents. |

CSU filed an unfair practice charge with PERB on July 28,
1989, alleging that CFA prematurely nmade public a factfinding
report and bypassed and underm ned CSU s designated negotiators
in violation of HEERA section 3571.1(c).

The Board agent, by letter dated Cctober 13, 1989, replied
to CSUs initial charge. The Board agent stated that:

Gover nnent Code section 3593, however, only.
prohi bits making a factfinding report
“public" during the 10-day period. It is not
alleged that CFA's action, in intent or
effect, made the report available to the
public at |arge. It is only alleged that CFA
sent the report to CSU s Trustees and canpus
Presidents. Under Governnent Code section
3562(h), the Trustees are defined to be the
"enpl oyer" and therefore one of the actual
parties to the inpasse proceeding. The
canpus Presidents are evidently top
manageri al enpl oyees of CSU, who presumably
have a confidential relationship wth the

Tr ust ees. I nformation given to the Trustees
and the canpus Presidents would therefore not
appear to be "public.” Furthernore, if the
Trustees and the canpus Presidents were
regarded as the "public,” then CSU itself
could not share the factfinding report with
them during the 10-day peri od. It seens



unlikely that this was the intent of
Gover nnent Code section 3593.

As to CSU s allegation that CFA s nenorandum underm ned the
authority of CSU s designated negotiators, the Board agent

st at ed:

‘It is not alleged that CFA engaged in such a
canpai gn to underm ne and renove CSU s
negotiators. All that appears is that CFA
criticized the dissent fromthe factfinding
report and urged CSU "to engage in serious
reconsi deration of its positions and conduct

in the parking fee dispute.” This does not
rise to the level of a Safeway Trail sl®
case.

On COctober 25, 1989, the University filed a first anmended
charge. CSU alleged that the trustees have fully del egated
conplete authority on all matters connected with collective
bargaining to their Commttee on Collective Bargaining and CFA
had full know edge of such delegation. The University further
alleged that its 19 canpus presidents have no authority or
responsibility with respect to collective bargaining matters.
Therefore, the University contends that the issuance of the
factfinding report and other docunents to CSU s Trustees and
canmpus presidents who are not nenbers of the Cormittee on
Col | ective Bargaining constitutes making the factfinding report

publ i c.

® The Board agent cited Safeway Trajls, _lnc. (1977) 233 NLRB
1078 [96 LRRM 1614] and Westm nster School District (1982) PERB
Decision No. 277 in his analysis regarding CSU s all egation that
CFA underm ned the authority of its designated negotiators.




The Board agent replied to the first anended charge by
| etter dated Novenber 6, 1989, stating that the |egal concl usion
in CSU s charge was not justified by the factual allegations
contained therein. The Board agent defined the word "public" as
"known by, or open to the know edge of, all or nobst people.”
| nasnuch as there was no allegation that CFA nmade the factfinding
report "public,” in the ordinary sense, the Board agent dism ssed
the charge based on the facts and the reasons set forth in the
Oct ober 13, 1989 letter

THE APPEAL

The University concedes on appeal that the Trustees are
parties and, thus, no violation occurred as a result of CFA
sendi ng copies of the factfinding report to individual trustees.
The University, however, appeals the dismssal on the grounds
that the Board agent msinterpreted and m sapplied the word
"public" as it is used in section 3593 of HEERA. The University
al l eges that the 19 canpus presidents are neither parties nor
agents of managenent for purposes of the factfinding proceedings.
Therefore, the University contends that, although the presidents
are enployees of CSU, they are also nenbers of the "public" as
that word is used in the context of section 3593.°

The Association filed a statenent in opposition to the
Uni versity's appeal pursuant to PERB Regul ation 32635(c), stating
that the Board agent correctly found that the University failed

to state a prima facie case.



DILSCUSSI ON

The only issue before the Board is whether the Associ ati on,
by sending copies of the factfinding report to the University's
19 canpus presidents during the 10-day period contained in EERA
section 3593, nade the factfinding report "public."

The University argues that the word "public" has nore than
one ordi nary meaning and pointed out that one neaning is used to
di stinguish the word "private.” The University contends that,
since section 3593 states that the factfinding report "be
submtted to the parties privately" before being made public, the
Legi sl ature intended absolute confidentiality or secrecy during
the 10-day period. Therefore, the University argues that, in
this instance, the word "puinC" means any nenber of the public.
While the Board has not specifically defined what constitutes
making a factfinding report "public," the Board has found that a
factfinding report was nmade public when a district circul ated
significant portions of the report to certificated enployees
(Las Virgenes Unified School District (1979) PERB Order No. |R-8)
and when portions of the report were read to a |ocal newspaper

reporter (Capistrano_Unified School District (1983) PERB Deci sion

No. 294).

The "parties,” in the instance case, are the University
(enmpl oyer) and the Association (exclusive representative). The
"Enployer* Is defined in section 3562(h) as the trustees of the
California State University, including any person acting as an

agent of an enployer. There can be no dispute that a university



is "managed" through a hierarchy of officials and officers whose
function it is to effectuate its policies and prograns. The
Legi sl ature contenplated this chain of authority by its inclusion
of the word "agent"” in the definition of enployer. The Board has
hel d that school principals and assistant superintendents are

agents of school districts. (Santa GJara Unified School_ District

(1979) PERB Decision No. 104.) Since canpus presidents nust, at
a mninmm effectuate the policies and prograns of the Trustees,
we find themto be agents of the enployer.?

For the above-stated reasons, we agree with the Board agent
that information given to the canpus presidents was not made
public within the nmeaning of section 3593 of HEERA. Therefore,
we affirmthe Board agent's dism ssal of the unfair practice
charge for failure to state a prinma facie case.

ORDER
The unfair practice charge in Case No. LA-CO27-H is hereby

DI SM SSED.

Menbers Craib and Camlli joined in this Decision.

“The University also argues that because its presidents
"have no authority or responsibility with respect to collective
bargaining matters,"” they are not agents of the University for
purposes of the factfinding report. Section 3593 does not define
"party" to include only those who actively participate in the
coll ective bargai ning process. W, therefore, reject this
argunment . '



