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DECI_SI ON

SHANK, Menber: This case is before the Public Enpl oynment
Rel ati ons Board (PERB or Board) on exceptions filed by the Kings
County O fice of Education (KCCE) to a proposed decision of a
PERB hearing officer granting a unit nodification petition filed
by the Kings Teachers Association (KTA). The petition, filed

pursuant to Regul ation 32781(a)(1),' seeks to add t he

'PERB Regul ations are codified at California Adm nistrative
Code, Title 8, section 31001, et. seq. At the tinme the petition
was filed, PERB Regulation 32781(a)(l) provided:

(a) A recognized or certified enployee
organi zation may file with the regiona
office a petition for unit nodification:

(1) To add to the unit unrepresented
classifications or positions which existed
prior to the recognition or certification of
the current exclusive representative of the

unit.

This regul ati on was subsequently anended, effective
February 1, 1989. The change had no inpact on the disposition of

this case



classification of "nurse"- to an existing unit, already
represented by KTA. The existing unit includes speech

t herapi sts, special education teachers, and part-tinme and sumer
school enployees in those positions, and excludes all other
certificated enpl oyees.

W have reviewed the entire record in this case, including
KCOE' s exceptions to the proposed decision and KTA' s response
thereto and, for the reasons set forth below, affirmthe decision
of the hearing officer granting the unit nodification.

STATEMENT COF FACTS

The responsibility of KCOE, as defined in its staff handbook
is to:
. . pronote and encourage maxi mum
educat i onal opportunities for county
residents and to assure conpliance with state
and federal laws as they apply to education
to operate essential educationa

prograns and services when districts lack the
resources to provide them .

(p. iii.)
To fulfill this responsibility, KCOE enploys a nunber of people
of diverse occupations including, but not limted to,
psychol ogi sts, resource specialists, curriculumspecialists,
program speci ali sts, special education teachers, speech
t herapi sts and nurses. These enpl oyees report to various work
sites at 14 different school districts in the county and/or to
county-operated prograns and school s. The enpl oyees' salaries
are funded fromvarious sources, including contracts with
out | yi ng schdol districts, state and federal funds for specia
educati on and general fund nonies of the county.
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KCOE' s personnel policies are set forth in a staff handbook
whi ch contains personnel practices for all certificated
enpl oyees. The handbook is applicable to bargaining unit member s
to the extent it is not inconsistent with the collective
bar gai ni ng agr eerent . ?

KTA was certified in 1978 as the exclusive representative
for the existing bargaining unit of speech therapists and speci al
education teachers, and specified summer school, tenporary and
part-tinme teachers in those-positions. The current collective
bar gai ni ng agreenent between KTA and KCOE expires on June 30,
1990. At the tinme of the hearing in this matter, the bargai ning
unit consisted of approximtely 30 special education teachers and
speech therapists. The special education teachers are assigned
to specific classroons while the speech therapists generally
serve several districts and sites, noving fromsite to site.

At the tinme of the hearing, KCOCE enployed three nurses;
Jeanne Russ (Russ), Irene Mendes (Mendes), and Sandra Case-
Jorgenson (Case). Case and Mendes were nenbers of KTA' s parent
organi zation, California Teachers Associatiqn and si gned

aut hori zation cards that were submtted to PERB by KTAwith its

“KCOE excepts to the hearing officer's finding that the
handbook and col |l ective bargai ning agreenent explain the policies
and practices of the enployer as they relate to personnel and
| abor relations matters, arguing that the evidence shows that the
col l ective bargai ning agreenent pertained only to unit nenbers
and the handbook to non-unit nenbers. W find the hearing
officer's interpretation of the evidence to be supported by the
record.



unit nodification petition as proof of support. Russ objects to
.uni on nenberéhip based on personal belief.

Each of the three nurses possesses bachelor's degree in
nursing and school health credentials. The nurses are each
required to take continuing education courses to maintain their
nursi ng degrees, upon which the school health credential is
based. The bargai ning unit nenbers have conparabl e educati onal
backgrounds and nust naintain active credentials in their
speci al i zed subj ect areas.

The nurses' assignnents vary. Russ has worked for KCCE
since 1976 and, at the tine of the hearing, was assigned to work
in prograns for the severely handi capped and pregnant m nors.
the three nurses, Russ has the nobst contact with unit nenbers.
She communi cates with unit nmenbers on a daily basis, and attends
staff neetings and in-service training wwth them She al so takes
an active role in consulting with unit nenbers regarding
medi cation, treatnment and rehabilitation prograns for individual
students in the special education and pregnant m nors prograns.

Mendes and Case are each assigned to several outlying schoo
districts and sites and, consequently, have less interaction with
unit nmenbers than does Russ. Their tine is spent providing
nursing care to ill or injured students, admnistering state-
mandat ed screening tests (eg. vision, hearing, scoliosis) and
maki ng referrals based on the results of the tests. Sone of
those referrals are to unit nmenbers. The nurses do conmunicate

with special education teachers and speech therapists in the



ordinary course of their work. Additionally, Mendes interacts
weekly with unit nmenbers through her assignnment to the county-
operated infant care program and, on occasi ons, when she
substitutes for Russ. Mendes and Case are not required to, and
do not typically, attend staff neetings with special education
teachers and speech therapists.

The nurses basically have the sane work year (183 days) and
specified work hours per day (7 hours) as the bargaining unit
menbers. They work froma salary schedul e which specifies the
sanme entry-level salary as that specified on the salary schedul e
for bargaining unit enployees. The nurses, like all county
enpl oyees, are paid on a nonthly basis by check fromthe county
office. Their benefit package is alnbst identical to that
provi ded bargaining unit nenbers, except that unit nenbers are
al l otted, under the collective bar gai ni ng agreenent, an extra
personal necessity |eave day per year. Bargaining unit nenbers
may attain tenure; nurses do not.

KCOE is organized into six departnents. Each departnent is
headed by a director. The nurses report to and are supervi sed
and evaluated by the director of student services. The speech
therapists report to and are supervised and eval uated by the
director of alternative school. The special education teachers
report to and are supervised by their on-site school principal,
Bar bara Sousa, who, in turn, reports to the director of special
education. All of the directors report to the associate

superi nt endent.



Al certificated énployees are eval uated pursuant to the
Stull Act.® The evaluation criteria and forms used to eval uate
the nurses and bargaining unit nenbers differ, in that the form
used for instructional personnel places enphasis on pupil
progress, instructional techniques and other subjects that do not
directly relate to the typical duties or objectives of the
nurses. Each year, the nurses discuss with their supervisors
their objectives, which are tailored to their assignnments. At
the end of the year, the nurses review their progress with their
supervi sors.

The contract negotiations between KCOE and KTA for the
col l ective bargai ning agreenent now in effect lasted
approximately 20 hours. KTA is the only enpl oyee organi zation
wi th which KCOE has an obligation to negotiate.

DI SCUSSI ON

The Educational Enpl oynent Rel ations Act (EERA)* section
3545(a) sets forth the criteria to be used in determning the
appropri ateness of units:

. . . the board shall decide the question on
the basis of the conmunity of interest

bet ween and anong the enployees and their
establ i shed practices including, anong other
things, the extent to which such enpl oyees
bel ong to the sanme enpl oyee organi zation, and
the effect of the size of the unit on the
efficient operation of the school district.

Educati on Code Article 11, sections 44660 through 44665.

“EERA is codified at Government Code section 3540 et seq.
Unl ess otherwise indicated, all statutory references herein are
to the Governnent Code.



The Board has applied these criteria in other cases where
the question arose as to the appropriateness of including pupi
services personnel in a unit of certificated instructiona

per sonnel . (G ossnont _Union H gh School District (1977) EERB

Decision No. 11, and _Los Angeles Unified School District (1976)

EERB Decision No. 5.)° In each case, the Board found that, due
tothe simlarities in education, training, salaries, fringe
benefits, assignnments, Stull Act evaluations, credentials,
supervision, interaction with other certificated enpl oyees, and
the sharing of common goals, a unit including pupil services
enpl oyees together with certificated instructional personnel was
war r ant ed.

Community of |Interest

W agree with the hearing officer's conclusion that the
facts of this case do not warrant a result different than that
reached in the earlier cases as to community of interest.
Credential requirenents for nurses and bargaining unit nenbers
are nore simlar than dissimlar—enpl oyees in both groups have
bachel ors' degrees or higher degrees plus specialized training.
Al t hough sone differences in salary exist between nurses and
bargai ning unit nenbers, entry-level salaries are the sane and
sal ary ranges are conparable. Wth the exception of the benefit
of an extra personal |eave day for unit nmenbers, fringe benefits

for the nurses are identical to those afforded unit menbers.

°PERB was known as Educational Enpl oyment Rel ations Board
prior to January 1, 1978.



Li ke the unit nmenbers, nurses are evaluated pursuant to the Stul
- Act. Although differences in format and evaluation criteria
differ, such differences are insignificant according to the

rationale in Gossnont, supra. EERB Decision No. 11. W find

that distinction in thellines of supervision between the nurses
and unit nmenbers not so significant as to be a determ ning factor
in assessing community of interest.

KCOE excepts to several of the hearing officer's
determ nations regarding the existence of a conmunity of interest
bet ween the nurses and the bargaining unit nenbers. First, KCOE
argues that the hearing officer erred in finding that the nurses
wor k the sanme nunber of hours as the bargaining unit nenbers,
since the nurses are allotted ohe hour for lunch and the
bar gai ni ng uni't nenbers have only a one-half hour |unch peri od.
Al t hough there is sone conflict in the evidence, the weight of
the evidence supports the factual finding of the hearing officer.
Furt hernore, even assumng an error on the part of the hearing
officer in this regard, we do not find such an error to be
prej udicial .

Second, KCOE excepts to the hearing officer's finding of
fact that bargaining unit nenbers work at all sites where nurses
work, noting that two of the three nurses are assigned to
outlying districts which have no county enpl oyees. Thus, KCCE
reasons, at least two of the three nurses have no interaction
wi th bargaining unit nenbers. Consequently, KCOE concl udes, the

interaction prong of the community-of-interest test set forth in



G ossnmont is not satisfied. KTA concedes, in its response to
KCOE's exceptions, that the hearing officer erred in finding that
unit menbers work at all sites where the nurses work. KTA
argues, however, that the hearing officer's m sstatenent was
slight as unit nenbers work at "nearly all" of the sites to which
the nurses are assigned. Again, we nust find that the error nade
by the hearing officer was slight and nonprejudicial to the
ultimate decision in this case.

Wiile there is not a great deal of interaction between two
of the three nurses and the Qnit menbers in this case, there is
sone interaction between two of the nurses and the unit nenbers,
and daily interaction between the third nurse and unit nenbers.
The interaction that occurs between the nurses and unit nenbers
cannot be fairly conpared with that which occurs between
enpl oyees who work together in one location. The fact that two
of the nurses' assignnents take themto a nunber of outlying
areas naturally limts their interaction with fellow enpl oyees.
Not ably, the speech therapists are simlarly isolated and do not
appear to have any greater contact with fellow unit nenbers than
do the nurses. Thus, we find the interaction criteria of the
communi ty-of -i nterest prong of the appropriateness of unit test
satisfied.

Third, KCOE argues that the nurses do not share a conmon
goal with unit nenbers and, therefore, cannot be found to share a
community of interest with them KCCE reasons that the fact that

speech therapists and special education teachers provide



instruction to special education students, while nurses provide
~health services to the general student popul ation, denonstrates a
| ack of common purpose. Significantly, the nurses' job
descriptions indicate that they do participate in specia
education prograns. Russ is indeed assigned to the specia
education program Furthernore, as noted above, PERB has already
deci ded that pupil services enployees nay be appropriately placed

inaunit with instructional personnel. (See Grossnont_Uni on

H gh_School District, supra. EERB Decision No. 11 and Los_Angel es

Unified School District, supra, EERB Decision No. 5.) In our

view, the nurses share with the unit nenbers the common goal of
provi ding services to Kings County school districts which |ack
the resources to provide such services on their own.

Effect of Size of Unit on Efficient Operation of District

KCCE took the position during the hearing that it would
prefer, over the proposed unit nodification, either a separate
unit of nurses or a separate unit of pupil services personnel. A
separate unit would necessitate separate contracts. KCCE has
failed to denpnstrate how separate contracts would increase its
efficiency of operations. Furthernore, PERB precedent supports
t he conbining of pupil services personnel in a single unit with
i nstructional enployees. (ld.)

Extent to Wich Enployees Belong_to Sanme Enployee Organi zation

At the tinme of the hearing, two of the three nurses bel onged

to KTA's parent organization, the California Teachers
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Association. The third nurse, Russ, objected to union nenbership

.based on personal belief.

Propriety_of KCOE s _Request for Dismssal Based on lLack of
Support

In its exceptions, KCCE argues that the unit nodification
petition should now be dism ssed for |ack of najority support,
since one of the two nurses who supported the petition resigned
her position shortly before a proposed decision was issued in
this case. This argunent is neritless. First, this argunent is
not based upon anything in the record in this case, but is based
upon copies of a letter of resignation attached to KCOE s
exceptions. PERB Regul ation 32300(b) provides that "[r]eference
shall be nmade in the statenent of exceptions only to matters
contained in the record of the case.”

Second, even assum ng KCOE could overcone its evidentiary
problem a review of PERB regul ations reveals that the adequacy
of the proof of support is determned at the tine the petition is
filed. (See PERB Regul ations 32700, 32781, and 32786.) Thus,
since KTA submtted a valid proof of support when it filed the
petition, we decline to dismss the petition on the grounds that

support may be | acking now.

ORDER

Based upon the entire record in this case, the Board hereby
CGRANTS Ki ngs Teachers Association's unit nodification petition,
and ORDERS that the nurse classification be added to the existing
certificated unit represented by Kings Teachers Association. The

Board further ORDERS that this case be REMANDED to the Sacranento
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Regional Director, who shall take appropriate action consistent

with this decision.

Chai r person Hesse and Menber Cam I li joined in this Decision.
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