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DECI SION

CRAI B, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal froma Board agent's
di sm ssal of an unfair practice charge filed by the United
Faculty of Contra Costa Community College District (United
Faculty). United Faculty contends that the Contra Costa
Community College District (Dstrict) violated the Educati onal
Enpl oynent Rel ati ons Act (EERA or Act), section 3543.5,

subdivisions (a), (b), and (c),! by refusing to negotiate over

'EERA is. codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3543.5 states, in pertinent
part:

It shall be unlawful for a public schoo
enpl oyer to:



the expenditure of staff devel opnent funds nade available to the
District as a result of Assenbly Bill (AB) 1725. Relying on the
Board's decision in Anaheim Union H gh School District (1981)

PERB Deci sion No. 177, the Board agent dism ssed the charge
because he reasoned that the allocation of budget nobnies was
oufside the scope of representation.
FACTUAL BACKGROUND

In 1988, the Legislature passed AB 1725, a conprehensive
community college reformbill, that provided for the allocation
of additional funding fromthe state for new teacher salaries,
and for inplenenting |local staff devel opnent prograns (now

codified at Educ. Code sec. 87150-87154). Section 87153

provi des:
The authori zed uses of funds all ocated under
this article shall include all of the
fol |l ow ng:
(a) Inprovenent of teaching.

(b) Muaintenance of current academ c and
techni cal know edge and skills.

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter.

(c¢) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



(c) In-service training for vocationa
educati on and enpl oynent preparation
prograns.

(d) Retraining to neet changing
institutional needs.

(e) Intersegnental exchange prograns.

(f) Devel opnent of innovations in
instructional and adm nistrative techniques
and program effectiveness.

(g) Conputer and technol ogi cal proficiency
prograns.

(h) Courses and training inplenenting

affirmati ve action and upward nobility

prograns.

(i) Oher activities determned to be

related to educational and professional

devel opnent pursuant to criteria established

by the Board of Governors of the California

Community Col | eges, including, but not

necessarily limted to, prograns designed to

devel op sel f-esteem

In the case before the Board, the D strict had been inforned

that it should expect to receive approximately $148,000 for staff
devel opnent (presunably for the 1989-90 school year). |In January
1989, in response to this potential increased funding, United
Faculty presented a staff devel opnent proposal to the District.
As described by the Board agent, that proposal included: (1)
augnenting the faculty sabbatical |eave fund for 1989-90 by
$25,000; and (2) allocating at |east 80 percent of the funds for
faculty activities, including the establishnment of canpus faculty
devel opnent committees (which would, inter alia, allocate the

staff devel opnent funds under the provisions of AB 1725).



Nei t her the proposal, nor any further description of the
proposal, is provided in the record before the Board.

According to the charge, when presented with the proposal,
the District initially responded by asking if United Faculty was
formally requesting to reopen negotiations pursuant to the
parties' collective bargaining agreement.? The charge further
alleges that the District indicated that, while it did not agree
that the devel opnent of a staff devel opnent plan was negoti abl e,
it would "sunshine" United Faculty's proposal as part of United
Facul ty's reopener. United Faculty declined to use the proposal
as a reopener because it contended that the proposal did not
relate to any matter currently wthin the contract and denanded
that the District negotiate the proposal separately.
Subéequently, the District allegedly told United Faculty that it

woul d not "agree" to any of the proposals even as a reopener.

°’Sections 24.2. and 24.2.1. of the collective bargaining
agreenent provide:

24.2. It is further agreed either party nmay
reopen this Agreenent for purposes of
negoti ati ons, once annual ly, beginning not
|ater than sixty (60) cal endar days from
recei pt of witten demands and contract
changes, after January 1 of each of the years
1989 and 1990.

24.2.1. Such reopener, if demanded, shall be
limted to the specific matter of salary, of
fringe benefits (insurance), and to the
specific individual issues within the scope
of bargaining as follows: each party wll be
allowed two (2) reopeners on issues beyond
the articles under study during the duration
of this agreenent. |ssues under study
include Article 7, 8, 11, and 17 referred to
appropriate commttees.
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Finally, at a March 13, 1989 neeting, the District allegedly
stated that "staff devel opnent, except for sabbatical |eaves, was
out side the scope of bargaining; that it had not been presented
as a reopener, and that [the District] did not like the
proposal." Wiile the charge alleges the District represented
that it intended to act imediately to use the staff devel opnent
funds, United Faculty has alleged no facts that the District has
i mpl emented any staff devel opment plan.

Based on these facts, United Faculty alleged that the
District has refused to negotiate United Faculty's proposal for
staff developnent. United Faculty contended that, by requiring
it to use one of its limted reopeners, the District effectively
renounced its obligation to negoti ate because no current
provision in the contract addressed staff devel opnent.
Furthernore, United Faculty argued that the contract could not
have addressed the issue because, as new | egislation, the
requirenents of AB 1725 for staff devel opnent were unknown at the
time the contract was negoti at ed. United Faculty al so contended
that its staff devel opnent proposal was separately negotiable
because it is within the scope of bargaining and AB 1725 funds
are specifically designated for staff devel opnent.

THE BCARD ACGENT' S _ANALYSI S

The Board agent defined the threshold issue as whet her
United Faculty's proposal was within the scope of representation.
He interpreted the proposal broadly as a proposal for the

allocation of funds. After deciding that "the allocation of



funds" was not an enunerated subject in section 3543. 2,
subdivision (a)® of the Act, which defines scope of
representation, the Board agent applied the Anaheimtest.

(Anahei m Uni on High School District, supras PERB Deci sion No.

177.) In Anaheim the Board held that a matter is within scope
if: (1) it is logically and reasonably related to hours, wages
or an enunerated termand condition of enploynent; (2) the
subject is of such concern to both managenent and_enployees t hat
conflict is likely to occur and the nediatory influence of
collective negotiations is the appropriate neans of resolving the
conflict; and (3) the enployer's obligation to negotiate woul d
not significantly abridge the enployer's freedomto exercise
t hose managerial prerogatives (including matters of fundanental
policy) essential to the achievenent of the enployer's m ssion.
The Board agent concl uded that

[r]equiring negotiations on how the enpl oyer
all ocates funds in the budget woul d

3Section 3543.2, subdivision (a) provides in pertinent part:

The scope of representation shall be limted
to matters relating to wages, hours of

enpl oynent, and other terns and conditions of
enpl oynent. "Terns and conditions of

enpl oynent" nean health and wel fare benefits
as defined by Section 53200, |eave, transfer
and reassignnent policies, safety conditions
of enploynent, class size, procedures to be
used for the evaluation of enployees,

organi zational security pursuant to Section
3546, procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7,
and 3548.8, and the layoff of probationary
certificated school district enployees,
pursuant to Section 44959.5 of the Education
Code.



significantly abridge its freedomto exercise
its essential managerial prerogatives.
Therefore, the subject fails to neet the
third prong of the Anaheimtest.
DI I
Al t hough the Board agent correctly determned that the
t hreshol d question was whet her the subject of the proposal was
Wi thin the scope of representation, he inproperly defined the
subj ect of the proposal as "the allocation of funds." In fact,
the subject of the proposal is staff developnent.* Thus, in
order to determ ne whether the charge states a prima facie case:
under section 3543.5, subdivisions (a), (b), or (c), we nust
determ ne whether United Faculty alleged facts sufficient to show
that its staff devel opnent proposal was at |east arguably
negoti able and, if so, that the D strict breached its obligation
to negoti ate.
Staff devel opnent, as such, is not one of the enunerated
subjects in section 3543.2, subdivision (a). The Board has,

however, addressed the issue of whether training, a type of staff

devel opment, is negotiable. In_Poway Unified School District

(1988) PERB Decision No. 680, the Board rejected the argunent
that all inservice training is negotiable. The Board noted that
there was no evidence that the training in question inpacted on

or affected hours in any way because it was nonnmandatory and did

‘Anot her way to ook at the problemis to determ ne whet her
United Faculty woul d have been able to negotiate staff
devel opnent absent the Legislature's specific allocation of
funds. The source of the revenue is not inportant; the subject
matter of the proposal is the key. (C. Lincoln Unified_ School
District (1984) PERB Decision No. 465, at pp. 2-3.)
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not require preparation tinme or duty-free tine to neet

pr of essi onal devel opnent requirenents. The Board found that
there was "not even a tenuous connection” to any enumnerated
subject. . (1d.. at pp. 13-14.) The Board indicated, however, that
since training was not an enunerated subject under section 3543.2
and the neaning of the term "training" is not always clear, the
negotiability of training should be determ ned by PERB on a case-
by-case basis. (ld..  at p. 12.)

Thus, under the approach adopted by the Board in Poway. we
must exam ne the facts as presented to the Board. In this case,
United Faculty's proposal, as paraphrased in the warning letter,
is not sufficiently detailed to determine any relationship to
hours, wages, or enunerated terns and conditions of enploynent.

(See Anaheim Unified School District, upra. PERB Deci sion No.

177.) An ultimate determnation as to the subject proposal's
negotiability is not, however, crucial to the resolution of this
case. Even assum ng, arguendq, that United Faculty could
“establish (hat its proposal is within the scope of bargaining,
the District's obligation to bargain is still dependent upon the
| anguage of the parties' current collective bargaining

agr eement . °

W\ take official notice of the parties' current agreenent
filed with PERB pursuant to PERB Regul ati on 32120. (Ant el ope

Val l ey_Community _College District (1979) PERB Decision No. 97, at
p. 23.)



The parties' current agreenent contains an expansive
managenent rights/zipper clause enbodied in Article 23, entitled

Entire Agreenent. That article provides:

This contract shall supersede any and all
existing or prior verbal or witten rules,
regul ations, resolutions, and policy
statenents of the Board or managenent and all
exi sting and prior custons, practices and

al | eged past practices of the Board or
managenent in regard to the subject matter
hereof which may be contrary or inconsistent
with the terns hereof. However, either party
may cite any such verbal or witten rules,
regul ations, resolutions and policy
statenents of the Board or managenent and
existing or prior customs, practices, and

al | eged past practices in an attenpt to
explain or clarify the provisions of this
Agreenment. This contract shall constitute
the Board's entire policy with regard to

enpl oyees covered hereby insofar as concerns
wages, hours, and other matters which are the
subject matter hereof. The adoption or
institution of all past, existing and Tuture
polici es, procedures, practices and custons
shal T~ be exTrustvery W thin the drscretion of
anagemnent, exceprt to the extent tnat—sucih
actionm shart— be contrary to the Specifit —
ternms of this contractr.

(Enphasis added.) In this final clause, the parties have
conferred upon the District the exclusive right to determ ne any
new policy or procedure which does not conflict with the terns of
the contract. Thus, the District was only obligated to negotiate
the subject of staff developnent if United Faculty chose to
utilize one of its two reopeners under section 24.2.1 of the
parties' agreenent. United Faculty's charge alleges that the

District initially agreed to sunshine United Faculty's proposal



as part of the parties' reopeners.® United Faculty, however,
declined to use one of its reopeners, reasoning that, since the
staff devel opnment funds were not available at the tine the
parties bargained, the parties did not contenplate that this

subj ect would be a reopener. This argunent nust fail for the
sane reason the Board agent's analysis fails; the source of funds
is not the appropriate focus for the analysis.

W nust likewise reject United Faculty's érgunent that its
refusal to use a reopener was justified because the proposal did
not relate to any matter currently within the contract. In Iight

-of Article 23, United Faculty had no contractual nechanism ot her
than the reopener, to bring the District to the bargaining table.
Since United Faculty was apparently unwilling to exercise its
right to reopen the contract for the purpose of negotiating staff
devel opnment, the District was within its rights_to refuse to
negotiate United Faculty's proposal.

CONCL USI ON

Even assum ng, arguendo, that United Faculty's staff
devel opnment proposal was within the scope of representation, we
must affirmthe dismssal. The agreenent of the parties grants
to the District broad discretion to adopt new policies. | f

United Faculty wanted the opportunity to negotiate staff

®As i ndi cat ed previously, the United Faculty also alleges
that the District subsequently refused to "agree" to any of the
proposal s even as a reopener. Still later, the D strict
allegedly stated that "staff devel opnent, except for sabbatica
| eaves, was outside the scope of bargaining, that it had not been
epresented as a reopener and that [the District] did not like the
proposal." Al though the charge is somewhat unclear, we concl ude
that the allegations reflect that United Faculty was unwilling to
use a reopener for negotiating this issue.
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devel opnent, it should have utilized one of its reopeners. Since
the charge fails to allege adequately that the District refused
to bargain the proposal as a reopener, the charge fails to state
a prima facie case. |

ORDER

Consistent with the discussion above, the unfair practice

charge in Case No. SF-CE-1332 is hereby DI SM SSED W TH PREJUDI CE

Chai r person Hesse, Menbers Shank and CamIli joined in this
Deci si on.
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