STATE OF CALI FORNI A

DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

UNI VERSI TY COUNCI L- AMERI CAN
FEDERATI ON OF TEACHERS
Charging Party, Case No. LA-CE-252-H

PERB Deci si on No. 806-H

V.
REGENTS OF THE UNI VERSI TY May 7, 1990
OF CALI FORNI A,
Respondent .
Appearances: Lawence Rosenzweig, Attorney, for University

Counci | - Ameri can Federation of Teachers; Marcia J. Canning,
Attorney, for Regents of the University of California.

Before Crai b, Shank and Cunni ngham Menbers.
DECI SION

CUNNI NGHAM  Menber: This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on appeal by the
Uni versity Counci | - Ameri can Federation of Teachers (UG AFT) of
a Board agent's dism ssal (attached hereto) of its charge agai nst
the Regents of the University of California (University). Inits
charge, UC-AFT alleged that the University unilaterally changed
the criteria for the reappointnent of bargaining unit nenbers
hol ding faculty lecturer positions at the University's R verside
and Santa Barbara canpuses. This conduct was alleged to be in
vi ol ation of section 3571(a), (b) and (c) of the H gher Education

Enpl oyer - Enpl oyee Rel ations Act (HEERA or Act).!' The Board agent

'HEERA is codified at Governnent Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Government Code. Section 3571 states, in relevant part:

It shall be unlawful for the higher education



di sm ssed the charge for failure to state a prima facie case.

W have reviewed the dismssal and, finding it to be free of
prejudicial error, adopt it as the decision of the Board itself.
We further address an argunent reiterated by UC AFT on appeal,
which we find was correctly rejected by the Board agent.

DI SCUSSI ON

UC- AFT clains that an earlier decision by a PERB

adm nistrative law judge (ALJ) in University_Council-Anerican

Federation of Teachers v. Regents of the University (1988) PERB

Hearing O ficer Decision No. HO U 378-H is controlling in this
case and requires issuance of a conplaint. As the Board agent
poi nted out in response to this contention, PERB hearing officer
deci sions are nonprecedential decisions which are bi nding on the

parties only with respect to the specific controversy involved.?

enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enpl oyee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to engage in neeting and
conferring wth an exclusive representative.

’PERB Regul ation 32215 st ates:

A Board agent shall issue a witten proposed
decision or submt the record of the case to
the Board itself for decision pursuant to
instructions fromthe Board itself. The
Board shall serve the proposed decision on
each party. Unless expressly adopted by the
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Moreover, the Board agent correctly found that the case
presented to the hearing officer is distinguishable fromthe
present - di spute, inasmuch as the earlier case involved only-
contractual provisions governing reappointnent of |ecturers
after six years of service. The ALJ, in that case, found that
conducting searches® prior to faculty reappointnents at_six years
or beyond was a violation of the ternms of the nenorandum of
understanding (MAUJ). The critical contract |anguage governing
the dispute in Hearing Oficer Decision No. HO U 378-H is found
at Article VII(C which provides, in pertinent part:

C. Post Six Years of Service

1. Reappointnents

a) Reappointnents whi ch _commence _at or

beyond six (6) _years of service at
t he sanme canpus_can be nade only
when the followng criteria have
been net:

1) there |s a continuing_or
anticipated instructional
need as determ ned by_the
Uni versity:; or, there is
a need for teaching so
speci alized in character
that it cannot be done
with equal effectiveness
by regular faculty
menbers or by strictly
tenporary appoi nt ees;
and, if so found,

Board itself, a proposed or final Board agent
deci sion, including supporting rationale,
shall be wi thout precedent for future cases.

3A "search" in this context conprises a conpetitive process
wher eby an incunbent's qualifications are neasured agai nst the
qgualifications of a university-generated pool of outside
candi dat es. -



2) tde instructional
pe [tQ[nance appropriate
to the responsibilities
of the faculty/instructor
in the unit_has been
determ ned by_the
University_to have been
excel lent, based upon the
criteria specified in
Section E

b) Provided that the criteria set
forth in Section C 1.a) continue

to be net, reappaintnents_shall bg
made for three year peri ods. )

(Enphasi s added.)
The ALJ determned that, with respect to reappointnent

of post-six year faculty lecturers, the University's "sole
di scretion"” pursuant to section (A)(9) of the MU is subject to
the limtations contained in section (O(l)(a) because of the
"except as provided herein" |anguage of section (A)(9).*% Section
(O(l)(a) specifically provides for a two-step reappoi nt ment
process, and, the ALJ held, the University's attenpt to
inplement its "search" policy in connection with post-six-year
reappoi ntments altered the agreenment such that it becanme a three-
step process. The ALJ pointed out that "(while the Union
ultimately conceded to the University a w de degree of discretion
regardi ng specification of criteria for reappointments during a
unit nmenber's first six years of service, it was able to achieve
greater protections for |onger term enpl oyees, including

entitlenent to a specific two-step process for reappoi nt nent

under section C.1.a)." (Hearing Oficer Decision No. HO U 378-H

“‘See page 1 of attached warning letter for text of (A)(9).
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at p.34.)

There exists a material difference between the facts
presented to the ALJ in Hearing Oficer Decision No. HO U 378-H
and the facts presented by UCAFT's charge in the current case.
The parties agreed in their MU to treat the reappointnent of
| onger term (i.e., six years or beyond) faculty lecturers in such
a way that the University would have limted discretion in the
deci si on-nmaki ng process. In contrast, the provisions of the MU
pertaining to the reappointnment of l|lecturers with less than six
years of service® are not susceptible to an interpretation that
pl aces the sane |imtations upon the University's discretion.
Therefore, the earlier- PERB determ nation is not applicable to
the present controversy and cannot be binding on these parties as
afgued by UC- AFT.

| CRDER

Based on the entire record in this case, it is ORDERED that
the unfair practice charge in Case No. LA-CE-252-H is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Craib and Shank joined in this Decision.

°See page 3 of attached warning letter.
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STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

Decenber 22, 1989

Law ence Rosenzwei g
2001 Wlshire Blvd., Suite 600
Santa Moni ca, CA 90403

Re: Uni versity Council - _ Anerican Federation of Teachers v..
Regents of the University of California
Unfair Practice Charge No. LA-CE-252-H
DI SM SSAL _LETTER

Dear M. Rosenzwei g:

You have filed a charge on behalf of the Anerican Federation of
Teachers (AFT) in which you allege that the University of
California (University) unilaterally inposed a search requirenent
concerning faculty lecturers seeking reappointnent at its

Ri versi de and Santa Barbara canmpuses. By such conduct, you

all ege that the University violated sections 3571(a), (b) and (c)
of the Hi gher Education Enpl oyer- Enpl oyee Rel ations Act (HEERA).

| indicated to you in nmy attached |letter dated Novenber 21, 1989,
that allegations contained in the charge did not state a prinma
facie case. You were advised that if there were any factual

i naccuracies or additional facts that would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that unless you anended these
all egations to state a prima facie case, or wthdrew them pri or
to Novenber 29, 1989, the charge woul d be di sm ssed. '

On Novenmber 28, 1989, you requested and | granted an extension of
the dism ssal date to Decenber 5, 1989. On Novenber 30, 1989,
you communi cated your objections to ne with respect to the
warning letter. During our conversation, you stated that you did
not allege in the charge a change in past practice, and that the
warning letter's reliance on Marysville Joint Unified School
District (1983) PERB Decision No. 314 was therefore m spl aced.

On Decenber 4, 1989, you filed a First Anmended Charge. The First
Amended Charge is essentially the sane as the original charge,
except you have added the fact that UC Riverside and UC Santa
Barbara had already engaged in affirmative action searches prior
to appointing the present incunbent enployees to their positions.



The First Anmended Charge still does not allege a prinma facie
case. It realleges that Charging Party |learned in Novenber 1988,
that searches were being required of lecturers with between three
and six years of service at UC Riverside; and in January 1989,
with respect to lecturers at UC Santa Barbara who taught beyond
two years, but less than six years.

In conversations with the regional attorney, you stated that the
Uni versity had not earlier conducted searches attendant to the
reappoi ntnent of such lecturers. You argued that these searches
are not authorized by Article VII of the MOU. Article VII(9)
provi des, however, that reappointnment decisions are to be made at
the sole discretion of the University, except as provided in

ot her parts of Article VII. Wile Article VII contains
[imtations on the University's evaluation procedures, it does
not limt its ability to conduct a conpetitive search prior to

t he reappoi ntnent of individuals who have served |ess than six
years. Thus, the "sole discretion" |anguage is controlling, and
the searches at issue were not prohibited by the contract. The
fact that the University has not before conducted searches
outside the context of an initial affirmative action search, does
not change this result. Pursuant to Marysville Joint Unified
School District, supra, "Were the contractual Tanguage is clear
and unanbi guous, 1t TS unnecessary to go beyond the plain

| anguage of the contract itself to ascertain its meaning." For

t hese reasons, the charge is dism ssed.

Right to Appeal

Pursuant to Public Enploynent Relations Board regul ations, you
may obtain a review of this dismssal of the charge by filing an
appeal to the Board itself within twenty (20) cal endar days after
service of this dismssal (California Adm nistrative Code, title
8, section 32635(a)). To be tinely filed, the original and five
copi es of such appeal nust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by

tel egraph, certified or Express United States mail postnarked no
later than the last date set for filing (California

Adm ni strative Code, title 8, section 32135). Code of Civil
Procedure section 1013 shall apply. The Board's address is:

Publ i ¢ Enpl oynment Rel ati ons Board
1031 18th Street
Sacranmento, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party nmay file with the Board an original and five
copies of a statenment in opposition within twenty cal endar days
follow ng the date of service of the appeal (California

Adm ni strative Code, title 8, section 32635(b)).



Service

Al l docunments authorized to be filed herein nmust also be "served"
upon all parties to the proceeding, and a "proof of service" nust
acconpany each copy of a docunent served upon a party or filed
with the Board itself. (See California Adm nistrative Code,
title 8, section 32140 for the required contents and a sanple
form) The docunment will be considered properly "served" when
personal |y delivered or deposited in the first-class mail postage
paid and properly addressed.

Extension of Tine

A request for an extension of tinme in which to file a docunent
with the Board itself nust be in witing and filed with the Board
at the previously noted address. A request for an extension nust
be filed at |east three cal endar days before the expiration of
the time required for filing the docunent. The request nust

i ndi cate good cause for and, if known, the position of each other
party regarding the extension, and shall be acconpani ed by proof
of service of the request upon each party (California

Adm ni strative Code, title 8, section 32132).

al te
If no appeal is filed wwthin the specified tine limts, the
dism ssal will beconme final when the time limts have expired.
Sincerely,

CHRISTINE A. BAOLO&\A
Genera Counsel

¢

Jennifer A. Chambers
Rggional Attorney

By

At t achnent

cc: Marcia J. Canning
Uni versity Counsel
The Regents of the University of California
Ofice of the General Counsel
590 University Hall
Ber kel ey CA 94720



- STATE Of CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

Novenber 21, 1989

Law ence Rosenzwei g
2001 Wl shire Boul evard, Suite 600
Santa Monica, CA 90403

Re: University_Council - Anericap Federation of Teachers v.

Regents of the University of California
Unfair Practice Charge No. LA-CE-252-H
WARNI NG LETTER

Dear M. Rosenzwei g:

In this charge, the Anmerican Federation of Teachers (AFT)

all eges that the University of California (University)

uni laterally inposed a search' requirenent concerning faculty

| ecturers seeking reappointnent at its Riverside and Santa

Bar bara canpuses. By this conduct, AFT alleges that the

Uni versity violated sections 3571 (a), (b) and (c) of the Higher
Educati on Enpl oyer - Enpl oyee Rel ati ons Act (HEERA).

The charge and ny investigation revealed the follow ng facts.
AFT represents the non-tenured faculty nenbers within the

Uni versity system It negotiated its first menorandum of
understanding with the University in July 1986. Reappointnents
made after an incunbent's second, third, fourth, and fifth years
of service are governed by Article VIl of the parties' (1987-90)
contract, which provides, in pertinent part:

Article VI1. APPO NTMENT
A General Proyvisions
9. Al appointnment and reappointnent decisjons shall

be made at_the sole discretion of the Universjty except
as provided herein and shall not be subject to Article
XXXI'l'l. Gievance Procedure except for procedural

vi ol ations. (Enphasis added)

L' A "search" refers to a process by which incunbents seeking
reappoi ntnment are required to conpete against a University
generated pool of applicants. According to the University,
searches are an integral part of its affirmative action program



dnitjial Appointnment and Reappointpent
Appoi nt nent and Reappoi nt nent

1.

a)

b)

Normal Iy, the initial appointmnment
shall be for a period of service of
one (1) academic year or less...

Reappoi ntment (s) during the first
six (6) years of service at the
sane canpus may be for a period of
up to three (3) academ c years.

The duration of the appointnment or
reappoi ntment shall be at the sole
di scretion of the University,

except_as provided in_this Article.

Eval uation

a)

b) -

d)

Any reappoi ntment shall be preceded
by an evaluation of the performance
of the faculty/instructor in the
unit which shall be undertaken in
accordance with each canpus’
applicable review procedure in
effect at the tine.

As soon as possible prior to the
initiation of an eval uation
faculty/instructors in the unit
shall be notified of the purpose,
timng, criteria, and procedure
that will be followed.

Eval uati ons of individual
faculty/instructors in the unit for
reappoi ntnent are to be nade on the
basis of denonstrated conpetence in
the field and denonstrated ability
in teaching and other assigned
duties which may include University
co-curricular and conmmunity
service. Reappointnent to the
senior rank requires, in addition,
service of exceptional value to the
Uni versity.

Faculty/instructors in the unit may
provide letters of assessment from
ot hers including departnenta



faculty/instructors in the unit to
the departnment chair, the chair's
equi val ent or other designated
official as part of the evaluation
process.

The charge alleges that, on or about Novenber 15, 1988, Richard
Watt enberg, the AFT President at U C. Riverside, was informed by
the admnistration that it intended to require |lecturers seeking
reappoi nt mrent who had taught between three and six years, to
participate in a conpetitive process whereby the incunbent's
qualifications would be conpared with those of outside candi dates
solicited by the University. Simlarly, at the University's
Santa Barbara canmpus, AFT representatives were infornmed by the
University that, pursuant to its policy, lecturers seeking
reappoi nt ment beyond six quarters (two years) would be required
to participate in a conpetitive search process. AFT alleges that
requiring searches at such intervals is not consistent with the
past practice.

| SCUSSion

For the reasons which follow, the charge as currently all eged,
does not state a prima facie case.

Article VII(A)(9) provides that all reappointnent decisions of
the University shall be made at its sole discretion of the
"except as provided herein.” Thus, the |anguage grants the

Uni versity wi de discretion, except as it is limted by specific
provisions in the contract governing reappointnment. Although the
contract sets forth procedures for an incunbent's evaluation, it
in no manner contains |anguage limting the University's ability
to conduct an academ c search. Thus, it is clear that the union,
by agreeing to Article VII, gave the University a wi de degree of
di scretion concerning a lecturer's reappointnment during his or
her first six years of service. In light of the clear contractua
| anguage, extrinsic evidence of past practice is not relevant.
Marysville Joint Unified School District (1983) PERB Decision No.

314°.

2 1t should be noted that the charge suggests that
Adm ni strative Law Judge Manuel Melgoza's decision in University
Counci | - Anerican Federation of Teachers v. Regents of the
University of California (1988) Unfair Practice Case No. LA-CE-
205-H instructs the issuance of a conplaint in the instant case.
Deci sions of PERB hearing officers, however, are nonprecedentia
deci sions which are binding on the parties only with respect to
the specific controversy involved. Mreover, this decision is
i napposite inasnmuch as it interpreted contractual |anguage
governing the reappoi ntnent process for |ecturers who had
conpl eted six years of service.




For these reasons, the charge as presently witten does not state
a prima facie case. |If there are any factual inaccuracies in
this letter or any additional facts that would correct the
deficienci es explai ned above, please anend the charge
accordingly. The anended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled First Amended
Charge, contain all the facts and allegations you wi sh to nmake,
and nmust be signed under penalty of perjury by the charging
party. The anended charge nmust be served on the respondent and
the original proof of service nust be filed with PERB. If | do
not receive an anended charge or wi thdrawal from you before
Novenber 29, 1989, | shall dism ss your charge. 1f you have any
questions, please call nme at (916) 322-3198.

Si "qgerely,

Jenni fer A Chanbers
Regi onal Attorney
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