STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

CHENG T. WANG,
Charging Party, Case No. LA-CE-255-H
V. PERB Deci si on No. 813-H

CALI FORNI A STATE UNI VERSI TY, June 13, 1990

Respondent .

L L S )

Appearances; Cheng T. Wang, on his own behalf; WIlliamB
Haught on, Attorney, for California State University.

Bef ore Hesse, Chairperson; Craib and Cam|Ili, Menbers.
DECI S| ON AND _ORDER

CAM LLI, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Cheng T. Wang of a Board
agent's dism ssal (attached hereto) of his charge that the
California State University violated sections 3571, 3572, and
3561(b) of the H gher Education Enpl oyer-Enpl oyee Rel ati ons Act
(HEERA) ! and Education Code section 89542.5. W have revi ewed
the dismssal and, finding it to be free of prejudicial error,
adopt it as the decision of the Board itself, insofar as it finds
the charge to be untinély filed.

The unfair practice charge in Case No. LA-CE-255-H is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chai rperson Hesse and Menber Craib joined in this Decision.

'HEERA is codified at Government Code section 3560 et seq.
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April 30, 1990

"Dr. Cheng T. Wang, Ph.D.

Devi ce Research Institute
3848 Carson Street, Ste. 109
Torrance, CA 90503

Re: Cheng T. Wang v. California State Unjversity
‘Unfair Practice Charge No. LA-CE-255-H

DI SM SSAL OF UNFAI R PRACTI CE CHARCGE AND REFUSAL TO | SSUE
COVPLAI NT

Dear Dr. WAng:

The above-referenced charge was filed with the Public Enpl oynent
Rel ati ons Board (PERB) Los Angel es Regional Ofice on May 3, 1989
and served as the basis of your request for injunctive relief;
that request, entitled Cheng_T. _Wang v. California.State

University (1989), Case No. IR No. 295, was denied with prejudice
to renewal on May 18, 1989

As | indicated to you in ny attached letter dated March 23, 1990,
t he above-referenced charge did not state a prinma facie case.

You were advised that if there were any factual inaccuracies or
additional facts that would correct the deficiencies explained in
that letter, you should anmend the charge accordingly. You were
further advised that unless you anended the charge to state a
prima facie case, or withdrew it prior to March 30, 1990,

t he charge woul d be di sm ssed. :

| have not received either a request for withdrawal or an anended
charge. Your March 26, 1990 letter specifically disavowed your
intent to amend or withdraw the charge. Your March 26 letter
offered certain "corrections"” to the findings of fact which did
not alter the substantive |egal conclusions regarding the HEERA
statute of limtations, standing and HEERA section 3572.5. | am
therefore dism ssing the charge based on the facts and reasons
contained in nmy March 23, 1990 letter without |eave to anend.

Right to Appeal

Pursuant to Public Enploynent Rel ations Board regul ations, you

may obtain a review of this dismssal of the charge by filing an
appeal to the Board.itself within twenty (20) cal endar days after
service of this dismssal (California Admnistrative Code, title
8, section 32635(a)). To be tinely filed, the original and five
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copi es of such appeal nust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by

tel egraph, certified or Express United States nail postmarked no
|ater than the last date set for-filing (California

Adm ni strative Code, title 8, section 32135). Code of Civil
Procedure section 1013 shall apply. The Board' s address is:

Public Enploynment Rel ati ons Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty cal endar days
following the date of service of the appeal (California

Adm ni strative Code, title 8, section 32635(b)).

Service

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service" nust
acconpany each copy of a docunent served upon a party or filed
with the Board itself. (See California Adm nistrative Code,
title 8, section 32140 for the required contents and a sanple
form) The docunent will be considered properly "served" when .
personal |y delivered or deposited in the first-class nmil postage
pai d and properly addressed.

Ext ensi on_of _Ti ne

A request for an extension of time in which to file a docunent
with the Board itself nust be in witing and filed with the Board
at the previously noted address. A request for an extension nust
be filed at |east three cal endar days before the expiration of
the tine required for filing the docunent. The request mnust

i ndi cate good cause for and, if known, the position of each other
party regarding the extension, and shall be acconpanied by proof
of service of the request upon each party (California

Adm ni strative Code, title 8, section 32132).

Fi nal _Date

If no appeal is filed within the specified tine limts, the
di smssal will beconme final when the tine Iimts have expired.

Very truly yours,
Christine A Bol ogna
General Counsel

At t achment

cc: WIIiamHaughton, Esg.
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March 23, 1990

Dr. Cheng T. Wang, Ph.D.
Devi ce Research Institute
3848 Carson Street, Ste. 109
Torrance, CA 90503

Re: Cheng_T. Wang v. California State University.
Unfair Practice Charge No. LA-CE-255-H

Dear Dr. Wang:

The above-referenced charge was filed with the Public Enpl oynent
Rel ati ons Board (PERB) Los Angel es Regional Ofice on May 3,
1989, alnd served as the basis of your request for injunctive
relief.

The charge alleges that you were denied your right to a faculty
commttee hearing in disciplinary and grievance proceedings to
contest your termnation, an entitlenment conferred by Education
Code section 89542.5, due to the bad faith collective bargaining
conduct of respondent California State University (CSU). The
charge further alleges that CSU s conduct violated the Hi gher
Educati on Enpl oyer - Enpl oyee Rel ati ons Act (HEERA), specifically
sections 3571, 3572 and 3561(b). Finally, the charge alleges a
viol ation of Education Code section 89542.5.

My investigation has revealed the follow ng facts.

In 1987, Dr. Cheng T. Wang (Dr. Wang) was enpl oyed as an

Associ ate Professor of Chem cal Engineering at the Long Beach
canpus of the CSU.  Respondent CSU and the California Faculty
Associ ation (CFA) the exclusive representative of CSU faculty
enpl oyees, such as Dr. Wang, assigned to CSU bargai ning unit 3,
are parties to a collective bargaining agreenent (CBA) effective

' That request, entitled Cheng T. Wang v. California State
University (IR No. 295) was denied with prejudice to renewal on
May 18, 19809.
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July 1, 1987 through June 30, 1991. This agreenent is a
successor to the 1983-1986 CBA. 2

In January 1987, Dr. Cheng T. Wang (Dr. WAang) was scheduled to
meet with CSU Vice President of Faculty and Staff Relations June
Cooper (V.P. Cooper). Dr. Wang asked about the purpose of the
meeting and V. P. Cooper allegedly refused to supply one. Dr .
Wang then reported this exchange in a February 5 letter to CSU-
Long Beach President Stephen Horn. On February 16, President
Horn wote a letter to Dr. Wang, advising himof the grievance
procedure available in the CBA and providing the name of the CFA
canpus representative.

On February 12, 1987, CSU Long Beach Vice President for Academ c
Affairs John Beljan (V.P. Beljan) wote to Dr. Wang, offering him
a one-year reappointnent; this letter also informed Dr. WAng that
V. P. Cooper was bringing disciplinary action against himwhich
could affect the reappointnent. On February 23, Dr. Wang was
notified of pending disciplinary action alleging that he had
sexual |y harassed a student. On March 3, V.P. Beljan wote to
Dr. Wang, informng himthat he had not responded to the offer of
reappoi ntnment set forth in the February 12 letter within the

requi site ten days, and thus the offer was withdrawn. A March 23
letter fromPresident Horn, signed by V.P. Cooper, advised Dr.
Wang that, following the President's review of the disciplinary
action as required by the 1983-1986 CBA, he was dism ssed from
his position effective May 29, 1987. On March 25, University
Counsel Thomas Trager (Trager) wote to Dr. Wang, explaining that
the March 23 letter was appropriately signed by President Horn or
hi s designee, in accordance with existing disciplinary procedures
applicable to CSU faculty. :

Dr. Wang responded to all CSU correspondence and sought to stay
the effective date of his term nation. He did not followthe
di sciplinary procedures set forth in the CBA because he believed

2 The interimperiod between June 30, 1986 and June 30,
1987, was not governed by a CBA due to an inpasse in negotiations
and the processing of various unfair practice charges by both CSU
and CFA. \When an agreenent was subsequently reached, however,
both parties requested the Board to vacate and dism ss the
pendi ng unfair practice charge proceedi ngs. PERB agreed to such
dism ssals (California State University (1987) PERB Deci sion Nos.
621la-H, 633-H, 634-H and 635-H). The 1983-1986 CBA di sciplinary
procedures remained intact and avail abl e through the inpasse
procedures until the successor agreenent was finalized. The
successor CBA incorporated the very sanme disciplinary procedures
into the current 1987-1991 CBA (see Anaheim City_School District
(1983) PERB Decision No. 364; Pittsburg Unified School District.
(1982) PERB Deci sion No. 199).
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the contract did not offer any chance to be heard in a canpus
setting. Dr. Wang ultimately contacted CFA representative
Christine Maitland. Miitland advised that Dr. Wang's appeal

under either of the CBA procedures was untinely; however,

Maitl and arranged a neeting with a CSU representative. Dr. Wng
filed his own grievance on May 8, and the grievance was processed
by CSU. On Septenber 1, 1987, Dr. Wang requested information to
investigate his grievance. On Septenber 21, CSU Enpl oyee

Rel ati ons Specialist Thonmas Angell responded that the information
had al ready been provided to Dr. Wang.

On Septenber 16, 1987, Dr. Wang filed an unfair practice charge
against CFAwith PERB (Case No. LA-CO 11-H). On Decenber 14, the
Board Agent dism ssed the charge and refused to issue a conplaint
due to failure to state a prinma facie violation of HEERA. Dr.
Wang appeal ed this determnation to the Board. \While the appeal
was pending, on April 26, 1988, Dr. Wang filed a witten
conpl aint against CSU and request for administrative relief
against CSU with the PERB Executive Director. PERB Executive
Director Dennis Batchel der responded to Dr. Wang on May 5,
advi sing that the conduct conplained of and relief sought was not
included within the Board's jurisdiction; Dr. Wang was al so
provided with an informational brochure entitled "How to File an
Unfair Practice Charge.” In California Faculty Associ ation
gwangl (1988) PERB Decision No. 692-H, issued July 26, 1988, the
oard affirned the Board Agent's dism ssal of the charge w thout
| eave to anend.

Dr. WAng sought reconsideration of the PERB deci sion and
injunctive relief on August 5, 1988. The PERB General Counsel
denied Dr. Wang's request for injunctive relief on August 9, on
the ground that no jurisdictional basis for injunctive relief
exi sted, given the Board's finding that an unfair practice
conpl aint could not i6sue. Dr. Wang was also inforned that the
request for injunctive relief failed to conply with PERB
regulations (tit. 8, Code of Regul., secs. 32450-32470). 1In
California Faculty Association_(Wang)_ (1988) PERB Deci si on No.
692a-H, issued Decenber 29, 1988, the Board denied Dr. WAng's
request for reconsideration.

In addition, Dr. Wang requested reconsideration of the denial of
hi s August 9 request for injunctive relief on August 12 and
Septenber 7, 1988. On August 31 and Septenber 27, respectively,
PERB General Counsel advised Dr. Wang that his request for
injunctive relief was denied due to nonconpliance with the
governing statute and PERB regul ations. Dr. Wang was further
informed that the conduct alleged in his April 26, 1988,
correspondence to the PERB Executive Director could potentially
be the subject of an unfair practice charge against CSU  The
General Counsel cautioned Dr. Wang, however, that such a charge
nmust be filed within the HEERA statute of limtations and set
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forth a prinma facie violation of that Act. Again, Dr. Wang was
provided with informative panphlets and unfair practice charge
forms and advised to contact the Los Angeles Regional Ofice for
informati on and/or assistance.

On April 18, 1989, Dr. Wang requested the Board to issue an

i medi ate conpl ai nt agai nst the CFA. As grounds, Dr. Wang
asserted that the Los Angel es Superior Court had upheld Board
jurisdiction over his allegations against CFA in a March 18
denmurrer hearing in his lawsuit against CFA and that this
jurisdiction had been previously denied by PERB. On May 1, 1989,
t he PERB Ceneral Counsel responded to Dr. Wang, inform ng him

t hat PERB possesses exclusive jurisdiction to determ ne whether
unfair practice charges are established under HEERA section
3563.2, and the Board exercised this jurisdiction when it
determined that his charge did not state a prima facie violation
of HEERA. (California Faculty Association (Wang) PERB Deci si on
Nos. 692-H and 692a-H, supra). The PERB General Counsel further
advised Dr. Wang that PERB Decision Nos. 692-H and 692a-H were
final and could not be reopened since he had not filed tinely
appeal s of those decisions. Therefore, the PERB General Counsel
advised Dr. Wang that the Board would not grant his request for
relief.

Based on the facts as alleged above, this charge does not present
a prima facie violation of the HEERA for the reasons that follow

First, the charge is untinely filed under HEERA section
3563.2(a). Your dismssal from CSU enpl oynent occurred on My
29, 1987, while you filed the unfair practice charge on May 3,
1989, approximately two years later. Board precedent holds that
the six-month limtation period set forth in HEERA section
3563.2(a) is a jurisdictional limtation upon the Board's
authority to issue a conplaint. (California State University,
San Di ego (1989) PERB Decision No. 718-H).

Mor eover, you have failed to establish good cause for the late
filing of the charge. You contend that CSU s conduct is a
continuing violation and thus you could not tinely file the
charge because PERB earlier refused to assert jurisdiction. No
supporting legal authority is presented for this proposition.

You assert only that you did not know of the McCammon v. Las
Angeles Unified School District (1987) 195 Cal.App.3d 661, ruling
until the March 31, 1989 denurrer hearing. An exam nation of the
M Cammpn case denonstrates that it is inapplicable to conduct
attributed to the CSU in this unfair practice charge. The
McCammon decision held that an exclusive representative's conduct
in negotiating a contract nmay violate its duty of fair
representation and constitute an unfair practice. Sinply put,
the McCanmon case is irrelevant to evaluation of a charge agai nst
an enployer. Finally, insofar as the charge all eges enpl oyer bad
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faith bargaining, it too is untinely filed since you contest the
alternative disciplinary appeal procedure negotiated in 1983 in
your May 1989 charge filed sonme six years thereafter.

The doctrine of laches also applies to prevent excusal of your
refusal to conply with the limtations period on an equitable
basis. In May 1988, and again in Septenber 1988, you were
provided with information relevant to filing unfair practice
charges yet you did not file the instant charge until My 3,

1989. (see Wod v. E ling_Corporation (1977) 20 Cal.3d 353, 362,
hol ding that statutes of limtations, like laches, apply to bar
stale cl ai ns).

The allegation that CSU deprived you of a faculty hearing in

di sciplinary and grievance proceedings is premsed on the

al l egation that CSU secured an alternate appeal procedure through
bad faith collective bargaining in violation of HEERA section
3571(c). This claimmnust fail under the Board precedental
hol di ng of Oxnard School District (1988) PERB Decision No. 667.
In Oxnard. the Board held that an individual enployee |acks
standing to maintain bad faith bargaining allegations against an
enpl oyer under the Educational Enploynent Relations Act (EERA).
HEERA section 3571(c) is virtually identical to EERA section
3543.5(c). Accordingly, you lack the requisite standing to
pursue the charged violation and there is no jurisdictional basis
upon which a conplaint may issue.

Your claimthat CSU inproperly conspired to violate Education
Code section 89542.5 by securing the supersession | anguage set
forth in that statute is also fatally defective. You rely on the
McCammpn case, supra. arguing that the relationship between EERA
section 3543.2(d) and Education Code section 45028 is equival ent
to that of HEERA section 3572.5 and Education Code section
89542.5. EERA section 3543.2(d) provides that:

Not wi t hst andi ng section 45028 of the
Education Code. the public 6chool enployer
and exclusive representative shall neet and
negoti ate regardi ng paynent of additional
conpensati on based upon criteria other than
years of training and years of experience.

If the public school enployer and excl usive
representative do not reach nutual agreenent,
t hen Education Code section 45028 shall
applLy. (Emphasi s added.)

By contrast, HEERA section 3572.5 specifically supercedes
Education Code section 89542.5 when there is a an agreenent that
contains different provisions. HEERA section 3572.5
affirmatively provides that the menorandum of understandi ng or
col | ective bargai ning agreenment ghall be controlling. The
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statutory |anguage of EERA section 3542(d) and HEERA section
3572.5 are thus in no way conparable.

For the foregoing reasons, your unfair practice charge No. LA-CE-
255-H, as presently witten, does not state a prima facie case of
vi ol ation of HEERA. The charge is subject to the absolute
jurisdictional bar of the six-nonth statute of limtations as
untinmely filed, you lack standing to pursue a bad faith

bar gai ning all egation against the CSU enpl oyer and HEERA section
3572.5 is not the statutory parallel of EERA section 3543.2(d).

- For these reasons, the charge as presently witten does not state
a prima facie case. If there are any factual inaccuracies in
this letter or any additional facts that would correct the
deficiencies explained above, please anmend the charge

accordingly. The anmended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled Eirst Anmended
Charge. contain all the facts and allegations you wish to make,
and nmust be signed under penalty of perjury by the charging
party. The anended charge nust be served on the respondent and

the original proof of service nmust be filed with PERB. If | do
not receive an anmended charge or withdrawal from you before March
30. 1990. | shall dismss your charge without |eave to anend.

- Sincerely,

= Al e
Christine Bol ognha
General Counsel



