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DECI SI ON

HESSE, Chairperson: - This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on exceptions filed by
the South Bay Union El enmentary School District (D strict) to a
proposed decision of a PERB adm nistrative |law judge (ALJ).
Pursuant to PERB Regul ati on 33050(a)® the California School
Enpl oyees Association and its Elk River Chapter 766 (CSEA) filed

'PERB Regul ations are codified at California Admnistrative
Code, title 8, section 31001 et seq. Regulation 33050(a)
provi des: -

A request for recognition by an enpl oyee
organi zati on seeking to becone the exclusive
representative of an appropriate unit shal

be filed with the enployer. A copy of the
request shall be filed currently with the
regional office. The request shall be signed
by an authorized agent of the enpl oyee

organi zation and shall be on a form provided
by the Board.



a request for recognition. |In its request, CSEA sought a wall -
to-wall unit of all classified enployees of the District,
excl udi ng managenent, supervisory and confidential enployees.
The ALJ concluded that a unit consisting of all classified
enpl oyees of the District, excluding managenent, supervisory and
confidential enployees, is appropriate.

We have exam ned the record, including the transcript,
exhi bits, proposed decision and the District's exceptions, and
reverse the ALJ's proposed decision for the reasons discussed
bel ow.

EACTUAL SUMVARY

On Novenber 7, 1988, CSEA filed a request for recognition
W th the District. CSEA sought a single conprehensive unit for
all classified enployees of the District. By letter dated
December 12, 1988, the parties were notified by the PERB
San Francisco Regional Ofice that CSEA had submtted adequate
proof of support with its petition. On Decenber 21, 1988, the
District denied recognition of CSEA as the exclusive
representative of the District's classified enployees. The
District denied CSEA' s request for recognition on the basis that
the proposed wall-to-wall unit was inappropriately broad, and
that there should be three separate units consisting of: (1)

of fice workers; (2) blue-collar workers; and (3) teacher aides.?

2The District also denied recognition on the basis that the
unit inappropriately included one confidential enployee, the
. superintendent's secretary, and two supervisory enpl oyees, the
- head of mai ntenance and operations and the cafeteria manager.
Before the hearing on this matter, the parties reached an
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The District is a small school district in Hunbol dt County
whi ch enpl oys approxi mately 37 classified enpl oyees® and is
conprised of two schools: South Bay and Pine HIIl. South Bay
School also functions as the District office.’

Each school site is assigned one school secretary. In
addition, a clerk is assigned to the District office at South Bay
School. The three clerical enployees performa variety of
office-related skills, including typing, accounting, and
receptioni st tasks. The two school secretaries are supervised by
a site admnistrator, who reports to the superintendent. The
clerk is directly under the superintendent's supervision. All
three clerical enployees report to work at 8 am The two school
secretaries work an 8-hour day, while the clerk works a 7-hour
day. All three clerical enployees work a 10-nonth work year.

The District also enploys two full-tine custodi ans, one
part-tinme custodian, one full-time bus driver/custodian, and one

full-time bus driver/mai ntenance enpl oyee. The cust odi al

‘agreenent that: (1) the superintendent's secretary should be
excluded fromthe bargaining unit as confidential; (2) the
position of cafeteria manager should be included in the
bargaining unit; and (3) the position of supervisor of custodian
and transportation should be excluded from the bargaining unit as
supervi sory.

3The exact nunber of classified enployees is difficult to
determ ne. The parties agree that 33 positions are classified.
There is sonme confusion regarding the status of six "playground
noon-duty supervisors." \VWile the parties agree that Education
Code section 45103 excludes part-tinme playground positions froma
classified bargaining unit, the record is unclear whether two of
t hese pl ayground noon-duty enpl oyees should be excluded. This
di screpancy is irrelevant as the unit petitioned for includes all
classified enpl oyees of the District, excluding mnagenent,
supervi sory and confidential enployees.
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enpl oyees al so perform nmai ntenance work, and are under the direct
supervi sion of the maintenance-operations supervisor. The full-
time custodians and bus drivers are all eligible for benefits.
The part-tinme custodi an does not receive benefits. The two bus
driver/custodi al mai ntenance enpl oyees report to work at the
South Bay School in the norning and then are assigned to sites
for the balance of the day until the tine they are required to
drive the buses. The custodians and bus drivers report to work
at staggered tines, depending upon the nature of their work. The
bus drivers are the first to report to work, followed by the
full-time custodians, and then the part-tinme custodian. The bus
driver/custodi an enpl oyee and bus driver/ mi ntenance enployee are
12-nont h enpl oyees. The custodians are all 10-nonth enpl oyees.
The District operates a cafeteria at the South Bay School,
where neals are al so cooked and packed for the Pine H Il School.
The cafeteria is staffed by a cafeteria nanager/cook, an
assi stant cook and a half-tine kitchen helper. The cafeteria
manager/ cook is a fuil-tine position. The assistant cook works
slightly less than full-tine. Both the cafeteria manager/cook
and assi stant cook receive benefits. Al though the kitchen hel per
is eligible to participate in a benefit programon a pro rata
basi s, the enployee has chosen not to do so. The cafeteria
enpl oyees work only during the school year. The assistant cook

and kitchen hel per report to the cafeteria nmanager/ cook.

The District enploys 22 instructional aides, who work with

children under the direction of teachers. The aides prepare



smal|l group activities, tutor students, correct papers, assenble
.materials, and assist in classroomactivities. Prior to being
hired, instructional aides nust pass a m ni num conpetency test.
The aides are assigned to both school sites and are supervised by
the classroomteachers. All but one of the aides are part-tine
enpl oyees who receive no benefits. The full-tinme aide receives
benefits. Because of funding |limtations, nost aides work |ess
than a full school year. The one full-tinme aide works a 10-nonth
work year. \While the starting tinme for aides varies according to
t he hature of the position, the majority of the aides start work
at 8:30 a.m

Pay raises have been granted to classified enpl oyees over
t he past several years. The cafeteria manager/cook testified
that she sought an individual salary adjustnent in 1984-85. The
custodian testified that, due to a reclassification, two
enpl oyees received salary increases and job description changes.
The superintendent testified that in 1986-87, the classified
enpl oyees received a 6-percent salary increase, plus benefit
i ncreases for those who received benefits. [In 1987-88, the
cl assified enployees received a Z-bercent salary increase. I n
1988-89, the classified enployees in colum one of the salary
schedul e received a 4-percent salary increase, while all other
enpl oyees received a 3-percent salary increase.

Testinony indicated four occasions where one classified

enpl oyee substituted for another classified enployee.

Specifically, an instructional aide filled in for an account



clerk, secretary, and custodian. There was also an exanple where
a playground supervisor filled a custodian position. The
superintendent testified that these assignnents were voluntary
and at the request of enployees who wanted the opportunity to
substitute as a way of earning extra noney. |If necessary, the
District would replace an instructional aide tenporarily assigned
to a full-time or higher-paying position with a substitute from
outside the District. |f outside substitutes were not avail able,
the aide position would remain vacant and the enpl oyee woul d be

allowed to stay in the higher-paying or higher-rated position.
The classified enployees in the District have never before
been organi zed for collective bargaining purposes. The cafeteria
manager/ cook, who serves as treasurer of CSEA, testified that she
recei ved 27 nenbership applications fromthe classified
enpl oyees.
DI SCUSSI ON
Standards for determi ning appropriate units are set forth in
section 3545(a) of the Educational Enploynent Relations Act
(EERA) : 4
(a) In each case where the appropriateness
of the unit is an issue, the board shal
deci de the question on the basis of the
conmmunity of interest between and anong the
enpl oyees and their established practices
i ncludi ng, anong other things, the extent to

whi ch such enpl oyees belong to the sane
enpl oyee organi zation, and the effect of the

‘EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are

" to the Governnent Code.



size of the unit on the efficient operation
of the school district. :

I n Sweetwater Union H gh _School (1976) EERB Decision No. 4,°
the Board established three presunptively appropriate units: (1)
instructional aides; (2) office technician and busi ness services;
and (3) operations-support services. The operations-support
services unit included transportation, custodial, gardening,
cafeteria, maintenance and warehouse enpl oyees. By creating
three presunptively appropriate units for classified enployees,
the Board determ ned that a strong comunity of interest

. generally exists anong the enpl oyees in each of these groups.

However, the Sweetwater presunption is rebuttable. In
Conpton Unified School District (1979) PERB Decision No. 109, the

Board di scussed the Sweetwater presunption and placed the burden
upon the party seeking a unit or units different than the

Sweetwater unit configuration. Specifically, the Board stated:

The EERA does not prescribe that "the nost
appropriate" unit be awarded; rather, the
statute repeatedly refers to "an appropriate
unit." [Fn. omtted.] Thus, by requiring an
enpl oyee organi zation to establish that a
variant unit is nore appropriate than a
Sweetwater unit, the Board gives weight to
its preference for Sweetwater units w thout
converting theminto "nost appropriate" or
"only appropriate” units. |In this sense, an
enpl oyee organi zation need not rebut the
Sweetwat er presunption in order to obtain a
variant unit.

In contrast, to defeat the establishnent of a
Sweetwat er unit when pno other unit has been
petitioned for, the enployer or enployee

Prior to January 1, 1978, PERB was known as the Educati onal
Enpl oynent Rel ati ons Board.



organi zation [fn. omtted] nust denonstrate
that based on all of the criteria enunerated
in section 3545(a), the Sweetwater unit is in
fact inappropriate. Since the Board has
determ ned that the Sweetwater units
presunptively neet the section 3545(a) unit
determnation criteria, a Sweetwater unit
will invariably be granted when no other unit
is requested unless the presunption is
rebutted by evidence show ng that, because
the section 3545(a) criteria are not in fact
met, the Sweetwater unit is inappropriate.

(1d._ at pp.” 7-8.)

In the present case, CSEA has filed a petition for one wall -

to-wall unit of classified enployees. In order to rebut the

Sweet wat er presunption, CSEA nust show that the wall-to-wall unit

IS nore appropriate than a Sweetwater unit configuration.

Wiile the ALJ properly stated the above standards, the Board
finds that the facts in the record do not support the ALJ's
conclusion that a single unit of classified enployees is
appropri at e.

There is no dispute that this case involves a small school
district with approximately 37 classified enployees. Wth regard
to the nunber of enployees, the Board has noted that "the nunber
of enpl oyees (however small) is not, alone, a basis for
concluding that a wall-to-wall wunit is appropriate.” (Shasta

Uni on_Hi gh School District (1977) EERB Decision No. 34, p. 2;

G eenfield Union School District (1977) EERB Decision No. 35,

p.2.) The Board stated that a wall-to-wall unit may be
appropriate where there exists interchangeable functions and
paral |l el working conditions consistent wwth the community of

interest required to find a unit appropriate under EERA section



3545(a). While the Board also stated that there nmay be a
situation where the nunber of enployees is so snmall that to find
other than a wall-to-wall unit may adversely affect the efficient
operations of a school district, the Board did not have the facts
before it to find a wall-to-wall unit appropriate.®

In the present case, the classified enployees at the
District performthe sane job functions as those enpl oyees
described in Sweetwater. The instructional aides are involved in
directly assisting in the educational devel opnent of students,
wor k regular hours, are directly supervised by classroom
teachers, and nust pass a conpetency exam

The office technicians and busi ness services enployees
(secretaries and clerk) generally performclerical and record-
keepi ng work, including typing, accounting and receptioni st
duties. |

The remai ni ng enpl oyees in the operations-support services
group (custodial, maintenance, transportation and food services
enpl oyees) are responsible for providing a proper physica
envi ronment and support services for students. These duties
include cleaning and repairing District facilities as well as
providi ng food, preparing neals and providing transportation.

Al t hough CSEA argues, and the ALJ finds, that the enpl oyees’

sal aries, benefits and hours are not dependent on their job

®Shast a_Union Hi gh_School District, supra, involved a
district with four sites enploying 158 classified enpl oyees.

Geenfield Union School District, supra. involved a district with

five sites enploying 110 cl assified enpl oyees.
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titles/classifications, the facts denonstrate that their work
duties are indeed different. To support his findings that a

wal | -to-wal | unit is appropriate, the ALJ also relies on commmn
supervi si on and'interchange of job functions. However, the
unrebutted testinony of Superintendent Turner indicates that
there are distinct |levels of supervision. The instructional

ai des are supervised by classroomteachers. The two secretaries
are supervised by the site admnistrator, while the one clerk is
supervi sed by the superintendent. The cafeteria enployees are
supervi sed by the cafeteria nmanager. The custodi an, bus
driver/custodi an, and bus driver/nmai ntenance enpl oyee are

supervi sed by a maintenance-operations supervisor. Despite this
testinony, the ALJ concluded that, due to the very snmall size of
the District and the fact that the managers and supervisors are
only one |evel below the superintendent, the enployees share a
degree of "commonality of supervision.™ This conclusion is not
supported by the record, which denonstrates that there are three

separate schenmes of supervi sion.

The interchangeability functions the ALJ relies upon are
i nstances where part-time enpl oyees’ vol unteer to substituté_for
hi gher - payi ng positions. The record included only four exanples
where an instructional aide volunteered to substitute for a
clerical or custodial position. There is no evidence of

i nterchange between bus drivers and instructional aides or

‘0f the 22 instructional aides, 21 are part-tinme enpl oyees.
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bet ween the operations-support services enployees and clerical
enpl oyees.

Wiile the ALJ states that the record suggests that the
establishnment of three units would create "excessive
fragnentation of a cohesive unit," the testinony does not address
the effect or inpact of multiple units upon the efficiency of the
District's operations. The superintendent testified that she
t hought it would be in the best interest of the District and the
col | ective bargaining process to have three separate units due
to: (1) the distinct and special needs of nmanagenent in terns of
supervision and issues relating to part-tinme and full-tine
enpl oyees; and (2) the différent skills and different job duties
that distinguish the enpl oyees.

One of the custodians testified that she is a job steward in
the CSEA chapter and that the enployees wanted to be organi zed in
one unit for collective bargaining purposes. The cafeteria
manager/ cook testified that, in her position as treasurer of the
CSEA chapter, she received 27 nenbership applications. As the
testinmony of the three witnesses does not indicate the effect or
impact of multiple units on the efficiency of the District's
operations, there is no basis other thanlthe smal | nunber of
enpl oyees to concl ude that nultfple units would provide a
significant hardship to the District. |In fact, the District
argues that nmultiple units are in the best interest of the
District and the coll ective bargaining process, while CSEA in

its post-hearing brief, sinply asserts that "the 'efficiency' of
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mul tiple units over a single unit is absurd.”" Due to the |ack of
evi dence on this issue, the Board concludes that there is no
show ng that nultiple units would adversely affect the efficiency
of the District's operations.

Al t hough the Board has indicated that a single unit may be
appropriate in a small school district, the nunber of enpl oyees

alone is not a basis for concluding that a single unit is

appropri at e. (Shasta _Union H gh School District, supra. EERB
Deci sion No. 34; Geenfield Union School District, supra. EERB

Decisioh No. 35.) In the present case, there is no dispute that
t he nunber of classified enployees is small. However, the
parties have failed to present evidence that interchangeable
functions and parallel working conditions exist anong the
classified enployees or that multiple units would adversely
.affect the efficient operations of the District.® Accordingly,
CSEA has failed to show that a wall-to-wall unit is nore
appropriate than a Sweetwater unit configuration.

ORDER

For the reasons di scussed above, the Board finds that the

wal | -to-wall unit of classified enployees requésted in the
California School Enployees Association and its El k River

Chapter 766 request for recognition petition is not appropriate.

|ln its exceptions, the District argues that, in the
alternative, there should be no less than two units; one unit
including instructional aides and one unit including the
remai ni ng enpl oyees. As this argunment was not raised prior to
the District's exceptions, the issue was not litigated, nor was
CSEA pl aced on notice of the District's argunent. Therefore, the
Board rejects this argunent.

12



The Board finds the followng units are appropriate for
nmeeting and negotiating provided an enpl oyee organi zati on becones
t he exclusive representative:

Unit A° Al instructional aides, excluding (1) nmanagenent,
supervi sory and confidential enployees, and (2) playground noon-
duty supervisors pursuant to Education Code section 45103.

Unit B: Al office technician and business services
enpl oyees (i.e., clerical, secretarial, and clerk positions)
excl udi ng managenent, supervisory, and confidential enployees.

Unit C Al operations-support services enployees (i.e.,
custodi al, maintenance, transportation, and food services
enpl oyees) excludi ng managenent, supervisory, and confidenti al
enpl oyees.

Wthin fifteen workdays after the enpl oyer posts the Notice
of Decision, the California Schobl Enpl oyees Association and its
El k River Chapter 766 shall denonstrate to the regional director
at | east 30-percent support in each of the above units.

The regional director shall conduct an election at the end
of the posting period in those units which the California School
Enpl oyees Association and its Elk R ver Chapter 766 has
denonstrated at |east 30-percent support, unless it denonstrates
maj ority support in a given unit and the enployer grants
vol untary recognition in that Unit. Vol untary recognition
requires majority proof of sﬁpport in all cases. (See EERA secs.

3544 and 3544.1.)

13



The date used to establish the nunber of enployees in the
above units shall be the date of this decision unless another
date is deened appropriate by the regional director and noticed
to the parties. |In the event another date is selected, the
regional director may extend the tinme for the California School
Enpl oyees Association and its Elk River Chapter 766 to
denonstrate at |east 30-percent support in the units.

The Board hereby ORDERS that this case be REMANDED to the
San Francisco Regional Director for proceedings consistent with

this deci sion.

Menbers Craib and Cam |li joined in this Decision.
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NOTICE OF DECISION
OF THE
PUBLIC EMPLOYMENT RELATIONS BOARD

CASE: SQUTH BAY UNI ON ELEMENTARY SCHOOL DI STRI CT
Case No. SF-R-698
PERB Deci si on No. 816

EMPLOYER: South Bay Union Elenentary School District
6077 South H ghway 101
Eureka, CA 95501
(707) 443-4828

EMPLOYEE ORGAN ZATI ON
PARTY TO PRCCEEDI NG

California School Enployees Association
its Elk River Chapter 766

3865 Lissa Drive

Eureka, CA 95501

(707) 445-1031

FI NDI NGS

" The Board finds that the following units are appropriate for
nmeeting and negotiating provided an enpl oyee organi zati on becones
t he exclusive representative:

Unit A All instructional aides, excluding (1) nanagenent,
supervi sory and confidential enployees, and (2) playground noon-
duty supervisors pursuant to Education Code section 45103.

Unit B: Al office technician and business services
enpl oyees (i.e., clerical, secretarial, and clerk positions)
excl udi ng managenent, supervisory, and confidential enployees.

Unit C. Al operations-support services enployees (i.e.,
custodi al, maintenance, transportation, and food services
enpl oyees) excludi ng managenent, supervisory, and confidenti al
enpl oyees.

Wthin fifteen workdays after the enpl oyer posts the Notice
of Decision, the California School Enployees Association and its
El k River Chapter 766 shall denonstrate to the regional director
at | east 30-percent support in each of the above units.



The regional director shall conduct an election at the end
of the posting period in those units which the California School
Enpl oyees Association and its Elk River Chapter 766 has
denonstrated at |east 30-percent support, unless it denonstrates
maj ority support in a given unit and the enpl oyer grants
voluntary recognition in that unit. Voluntary recognition
requires majority proof of support in all cases. (See EERA secs.
3544 and 3544. 1.)

The date used to establish the nunber of enployees in the
above units shall be the date of this decision unless another
date is deened appropriate by the regional director and noticed
to the parties. |In the event another date is selected, the
regional director may extend the tinme for the California School
Enpl oyees Association and its Elk River Chapter 766 to
denonstrate at |east 30-percent support in the units.

TO THE EMPLOYER:

This Notice of Decision is provided to you pursuant to PERB
Regul ati on 33440. The attached deci sion has been served upon
each of the above-listed parties pursuant to PERB Regul ati on
33440.

Pursuant to PERB Regul ation 33450, within 10 days foll ow ng
date of issuance, post this Notice "on all enployee bulletin
boards ‘in each facility of the enployer in which nenbers of the
unit described in the decision are enployed.” This Notice shal
remain posted for a mninmum of 15 workdays. Reasonabl e steps
shall be taken to insure that this notice is not reduced in size,
defaced, altered, covered by any material.

Date: June 26, 1990



