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DECI SI ON

CRAI B, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
Gakl and Unified School District (District) to a proposed deci si on
of a PERB adninistrative | aw judge (ALJ), in which it was found
that the District unilaterally changed its contribution to a
suppl enental annuity pl an (Plan),'l in violation of Educational

Enpl oyment Rel ations Act (EERA or Act) section 3543.5,

subdi vision (c) and, derivatively, subdivision (b).2? The

The ALJ referred to the Plan as the trust supplenenta
annuity plan and the conplaint calls it the Tax Sheltered Annuity
Plan. The Gakl and School Enpl oyees Associ ation (COSEA or
Associ ation) alleged at the hearing that the terns were
synonynmous. The District argues otherwi se. For ease of
reference, it will be called the Pl an.

. ’EERA is codified at Government Code section 3540 et seq.

Unl ess otherwi se indicated, all statutory references herein are
to the Governnment Code. Section 3543.5, subdivisions (b) and (c)
provi de:



District has filed nunmerous exceptions which assert, generally{
that it had no duty to negotiate its decision to use nonvested |,
forfeitures to reduce its future contributions.
EACTUAL AND PROCEDURAL BACKCGROUND

In 1971, prior to the enactnment of EERA, the District
adopted its first Plan. At that tinme, the Plan provided that the
District would contribute 1-1/2 percent of each enployee's salary
to the tax-deferred Plan. The Plan was set up to qualify as a
defined contribution plan under the Internal Revenue Code.. A
board of trustees (Trustees) was selected to adm nister the Plan.
In 1977, the District and the Association® negotiated an initia
col | ecti ve bargai ning agreenment (CBA or contract), on behalf of
the "white collar" unit, which I ncorporated the Plan by
reference. That contract provided for an 8-percent contribution
by the District, and contained a provision which stated that the
Associ ation would support a change in the Plan that would require

a 3-year vesting period for eligibility to receive funds fromthe

It shall be unlawful for a public schoo
enpl oyer to:

(b) Deny to enpl oyee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

3The Association represents two units of enployees with the
District, a "white collar” unit and a "paraprofessional” unit.
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Plan.* The 1979-81 "white collar" agreement contained the 3-year
vesting requirement. In 1979, the parties negotiated a CBA on
behal f of the paraprofessional unit which also incorporated the
Pl an, provided for an 8-percent contribution,® and contained a
simlar vesting requirenent.

As a result of the vesting requirenent, contributions nade
on behal f of enployeés who |eft enploynent before they vested in
the Plan were forfeited. The nonvested forfeitures accunul ated
inthe Plan's account. [In 1984, pursuant to the parties’
agreenents, participation in the Plan was abolished for new
hi res; however, contributions continued to be nade for enpl oyees
already participating in the Plan. Nonvested forfeitures;
therefore, have not continued to accunulate.® The District and
the Association are now parties to tw separate CBAs,’ each of

whi ch incorporates the Plan by reference, contains a vesting

“The original Plan did not provide for a vesting period.

*The District delayed paynent of 2 percent,of the 8-percent
contribution pursuant to its budget proposal. The Association
chal | enged that delay. The issue was ultimately decided by the
Board in Qakland Unified School District (1982) PERB Deci sion
No. 236. Decision No. 236 will be discussed, infra.

®The ALJ found that the District was not obligated to
contribute on behalf of paraprofessional unit nenbers hired after
June 6, 1985. There were no exceptions filed to this factual
determ nation. The parties apparently agreed that no further
nonvested forfeitures are accunul ating.

'‘Both agreements are effective July 1, 1987 through June 30,
11990.



requirement,® and mandates that the District contribute 8 percent
of each enployee's salary to the Pl an.

Even though nonvested forfeitures do not continue to
accunul ate, at the tinme of the hearing, the account contained in
excess of $600,000° and interest continues to accunulate on this
amount. It is the disposition of this noney that is the basis
for the Association's unfair practice charge. Neither the
parties' CBAs nor the Plan contain an explicit directive for the
di sposition of nonvested forfeitures.® 1In an effort to remedy

that deficiency, the D strict passed Resolution 32435 on

5Al t hough Article 7 of the "white collar" contract continues
to contain a vesting requirenment, it expressly limts
participation in the Plan to enpl oyees who were hired prior to
February 22, 1984. The "paraprofessional"” contract contains a
simlar vesting requirenent in Article 8; however, that article
does not contain a simlar I[imtation on new hires.

°As of May 18, 1988, the nonvested forfeitures total ed
$607, 023. 58.

Section 11.11 of the Plan provides for the disposition of
forfeitures which result fromthe inability of the Plan Trustees
to find participants. That section provides:

| f any benefits payable to Participant or
Beneficiary under this Plan cannot be paid by
reason that such person cannot be |ocated for
three years after reasonable efforts have
been nade to locate him the Trustees may
decl are such benefits forfeited and in such
event all liability for the paynent thereof
shall termnate. Any anounts forfeited in
accordance with this Section shall be used to
reduce the current or next succeeding
contribution of the Enployer.
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August 24, 1988." Resolution 32435 anended Section 11.11 of the
Plan to provide, in pertinent part:

The Trustees [of the Plan], their agents,

t hose they contract with and the District
shall credit and allocate as Enpl oyer
contributions to the current next succeeding
required contribution(s) of the Enployer
amounts equal to the anmount of the unvested
forfeitures including interest thereon.

If the total amount of unvested forfeitures
exceeds the anount of the next required
Enpl oyer contribution, the anount of the
unvested forfeitures shall be credited and
al l ocated as Enpl oyer contributions as

foll ows:

(1) An anount equal to 95% of the next
required contribution shall be credited to
t he Enpl oyer as 95% of its next required
contri bution;

(2) Any additional anmobunt of extant unvested
forfeitures shall be credited as an Enpl oyer
contribution toward the next succeeding

requi red Enpl oyer contribution up to 95% of
the full anount of said required

contri bution;

(3) Should the anount of unvested
forfeitures exceed the next succeeding
required contribution, the remainder shall be
credited to the next succeeding required
contribution in the manner descri bed above.

Upon crediting the Enployer with the
contributions, the Trustees, their agents,
and those they contract with and the District
shall allocate the amobunts credited, along

wi th any additional Enployer contribution
made to satisfy the required Enployer
contribution, to the individual accounts of
the individual participants as the current
requi red Enployer contribution to their

annui ty.

"The District has passed 12 prior resolutions relating to
t he Pl an.



The term "unvested forfeitures"” neans the

amount of contributions, interest and any-

ot her benefits contributed for and/or

allocated to the accounts of enpl oyees and

i ndi vi dual participants who termnate

enpl oynent prior to the vesting of the

account, benefits and contributions,

including interest.
Pursuant to this resolution, the District would have reduced its
di rect out-of-pocket contributions by 95 percent and repl aced
t hat percentage of the contribution with the nonvested
forfeitures. Thus, the enployees would continue to receive the
-sane 8 percent of their salaries as contributions to their Plan
accounts.

The resolution itself indicates that the amendnent was
necessary to conformto Internal Revenue Code section 401,
subdivision (a)(8). The resolution states, however, that, "at
all tinmes,"” the Plan "has provided that forfeitures be all ocated
to future Enployer contributions.” The resolution al so provides
that it would becone effective inmediately to prevent any
al l ocation or use of the nonvested forfeiture funds in violation
of the anmendnent. However, it additionally provides for a 60-day
wai ting period prior to the first crediting of nonvested

forfeitures to the District's contributions for

an opportunity for any necessary or desirable
di scussion of the inplenentation of the
crediting and allocation procedure with the
Classified Annuity Board of Trustees,

partici pants and/ or exclusive
representatives.



This resol ution was preéented to the District board of
trustees at its August 24, 1988 neeting. |t appeared as an item
on the agenda received by the Association Executive Director
Wl liam Freeman on August 23. The agenda described the matter as
"Resol ution 32435 - Amending the C assified Supplenental Annuity
Plan. For consideration—action on 9/14." Freenman nmade severa
attenpts on August 23 and 24 to obtain a copy of the resolution,
but by the tinme of the board neeting on the evening of August 24
he had not succeeded in securing a copy. At the neeting, the
District board of trustees voted to suspend its usual practice
and vote on the resolution inmediately.* Freeman requested, and
was granted, an opportunity to speak, and, at that tinme, he
received a copy of the resolution. Freeman told the District
board of trustees that the issue was bargai nabl e and requested
that the District not pass the resolution until the parties had
bargai ned. The board of trustees passed the resolution over this
obj ecti on.

The Association then filed its charge which alleged that the
District's contribution to the Plan is a part of the wage package
and, therefore, within the scope of representation. Furthernore,
the Association alleged that the District agreed that the
unvested forfeitures would remain in the Plan account. The
Associ ation relied on a 1982 PERB decision which requires the

District to make "its TSA contributions at eight percent in

The normal procedure for the District board of trustees
was to review a matter at one neeting and vote on it at the next
board of trustees' neeting two weeks |ater
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accordance with past practice . . . with CEA " (Qaklan ifi
School District, supra. PERB Decision No. 236, p. 20.) The
thrust of its argunment is that the District violated its duty to
bargain by unilaterally inplenmenting an anmendnment to the Plan "so
as to dimnish Enployer contributions.”™ The Association also
alleged that the District violated its duty to bargain in good
faith by failing to provide Freeman a copy of the resolution
prior to the August 24 neeting.

The District denied the charges generally and raised the
foll owi ng affirnative def enses: (1) the passage of the
resol ution Was not a change in wages or working conditions within
the nmeaning of the Act; (2) the matter was a contract dispute and
subject to contract enforcenent procedures, and was, therefore,

deferrabl e pursuant to Lake Elsinore School District (1986) PERB

Decision No. 603; (3) it did negotiate the passage of the
resolution; (4) its actions were proper under the Plan and
applicable law, and (5) any failure to provide the Associ ation
with the timely copy of the resolution was de m ni nus.

A formal hearing was held on February 21, 22, and 23, 1989.
In addition to testinmony of the principal negotiators fromthe
District and the Association, wtnesses included two tax and
benefit plan experts, the Plan administrator, and a consultant
who prepared a bid proposal to send to potential carriers.

_THEAL' P ED DECI SI ON
On the prelimnary jurisdictional matter, the ALJ found that

both contracts had grievance procedures which culmnated in



binding arbitration and that the unilateral nodification of the
Plan was arguably a contract violation because the Plan was
incorporated in the contracts. However, the contracts expressly
l[imt the right to file grievances to enployees and, thus, the
ALJ found that the Association had waived its right to grieve.
Therefore, the ALJ held that the matter was not deferrable to

arbitrati on under EERA section 3541.5% and Lake El sinore School

District. supra, PERB Decision No. 603, because the Association

13EERA section 3541.5 provides, in pertinent part:

(a) Any enpl oyee, enployee organization, or
enpl oyer shall have the right to file an
unfair practice charge, except that the board
shall not do either of the following: . . .
(2) issue a conplaint against conduct also
prohi bited by the provisions of the agreenent
between the parties until the grievance

machi nery of the agreenent, if it exists and
covers the matter at issue, has been
exhausted, either by settlenment or binding
arbitration. However, when the charging
party denonstrates that resort to contract
grievance procedure would be futile,
exhaustion shall not be necessary. The board
shall have discretionary jurisdiction to
review such settlenent or arbitration award
reached pursuant to the grievance nachinery
solely for the purpose of determ ning whether
it Is repugnant to the purposes of this
chapter. |If the board finds that such
settlenment or arbitration award is repugnant
to the purposes of this chapter, it shall

i ssue a conplaint on the basis of a tinely
filed charge, and hear and deci de the case on
the merits; otherwise, it shall dismss the
charge. The board shall, in determ ning

whet her the charge was tinely filed, consider-
the six-month [imtation set forth in this
subdi vision to have been tolled during the
time it took the charging party to exhaust

t he grievance nmachi nery.



could not have filed a grievance nor pursued binding. arbitration.
He relied on the Board's decision in Jenple Gty Unified School
District (1989) PERB Order No. Ad-190, in which the Board held

that a matter is not deferrable where the Associ ati on has no
right to pursue binding arbitration. This issue is not on

appeal .
The ALJ next addressed whether the adoption of the
resolution was an unlawful unilateral action. He first | ooked at

the Board's prior decision involving the District's Plan, QOakland

Unified School District, supra, PERB Decision No. 236. 1In

Gakl and, the Board held that the District's obligation to make
payments to the Plan was within the scope of representation and,
hence, a mandatory subject of bargaining. The ALJ relied on the
foll ow ng | anguage of that deci sion:

The District's paynent into the enpl oyees
TSA fund represents a fixed 8 percent of the
enpl oyees' salary and, as such, is part and
parcel of the enployees' wages. This TSA
contribution is of equal concern to both
managenent and enpl oyees whose interests are
appropriately represented at the negotiating
table. Furthernore, there is nothing in the
record to support a finding that the
District's freedomto exercise those
manageri al prerogatives (including matters of
fundanmental policy) essential to the

achi evenment of its m ssion would be
significantly abridged by a requirenent that
it negotiate a change in its practice and
policy with respect to the TSA

(Id.. at pp. 8-9, relying on Anahei m Union

Hi gh_School District (1981) PERB Deci sion No.
177.)

Rel ying on other PERB precedent, the ALJ concl uded t hat

contributions to the Plan were a significant form of supplenental
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conpensation. The ALJ then discussed what possible uses could
have been nmade of the nonvested forfeitures. He found that the
funds could have been used to reduce the significant

adm ni strative costs of the Plan which, by its terns, were first
charged agai nst the enployer contribution. He reasoned that no
evi dence was submtted which would indicate that such use of the
nonvested forfeitures would contravene the Internal Revenue Code
or Internal Revenue Service regulations. He concluded that "such
an amendrment to the Plan would alter it and the . . . [contracts]
as to a subject matter within scope so as to achieve a result not
reached by the parties at the bargaining table."

The ALJ also rejected the District's argunment that the
Associ ation waived its right to negotiate the anmendnent by virtue
of the managenent rights clause in the Plan docunent.

Section 9.01 of the Plan provides:

The Enpl oyer reserves the right by

appropriate action of its governing board to

nodify or amend this Plan in whole or in part

at any tinme and fromtinme to tinme, and such

amendnent may be nmade retroactively by

delivery to the Trustees and Insurer of a

witten copy of such nodification or

amendnent signed by the Enpl oyer;
He reasoned that the clause does not clearly waive the
Association's right to negotiate the use or application of
nonvested forfeitures, because the clause pertains only to the
District's reserved rights as trustor prior to the inclusion of
the Plan in the parties' contracts.

He further found that since the parties knew how to phrase

explicit language relating to forfeitures, e.g., in section

11



11.11,* he woul d not infer that the Association nmeant to waive
any right to bargain on this issue.

The ALJ also found that the District breached its duty to
bargain by failing to tinmely provide a copy of the resolution to
the Association prior to the District board of trustees' neeting.
He found that the information was necessary and relevant to the
Associ ation's duty.to represent its nenmbers, and that the
Associ ation made a clear and unconditional demand on the
District. He reasoned that the delay in providing the
i nformati on would only have been "inappropriate or di mninus" if
the District board of trustees' action on the matter had not been
taken that night. However, since the District board of trustees
took action on the resolution the same night, and the Associ ation
.had received the resolution only mnutes before, the delay in
provi ding the resolution amounted to a refusal to provide
i nf ormati on.

HE DI STRICT' S _EXCEPT| ONS

The District excepted to nunmerous factual and | ega
determi nati ons nmade by the ALJ. which supported his ultinmate
conclusion that the District violated the Act by: (1)
unilaterally determining how to spend the nonvested forfeitures;
and (2) failing to tinely provide a copy of the resolution to the
Association. The District argues, generally, that the matter was
not within the scope of representation because the anobunt of the

contribution to the Plan on behal f of the enpl oyees did not

YFor text of Section 11.11 of the Plan, see footnote 10.
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change, and it was obligated to adhere to the Internal Revenue
Service (IRS) rules and regul ati ons governing the Pl an.
DI SCUSSI ON
The ALJ, relying primarily on the Board's decision in

Gakl and Unified School District, supra. PERB Decision No. 236,

found that nodifications to the Plan were matters within the
scope of representation and, thus, negotiable. Qakland. however,
is not dispositive.

In Qakland, the District unilaterally decided to defer
2 percent‘of its 8-percent contribution, with paynent of the
« deferred amount to be paid out of the anticipated reserves of the
subsequent fiscal year. (ld. at pp. 1-2.) The effect of this
deferral was to reduce the District's contribution to 6 percent,

. from Septenber 1979 until July 1980. (ld. at p. 7.) The

excl usive representatives requested negotiations which the
District refused because it contended that the decision was not
negotiable. (ld. at p. 5.)

The Board rejected the District's argunent that the deferral
was consistent with its past practice of not negotiating the
timng of its paynents. The Board reasoned that, even though the
District may have deferred the paynent of its 8-percent
contribution during the sanme fiscal year, the District was
obligated by the terns of the contract to nake the full 8-percent
contribution. (ld. at p. 11.) The Board ordered the District to
"henceforth nmake its contractually nmandated paynents at 8 percent

in accordance with its past practice." (ld. at p. 19.)

13



Despite the Association's characterization that the District
~was reducing its contribution by 95 percent, this case does not
~involve a reduction in contribution |levels. Under the District's
resolution, the contribution |level would remain at 8 percent.

~ Rather, we nust address the negotiability of the disposition of

t he accunul ated nonvested forfeitures. That issue cannot be
determ ned solely on the basis of the Board' s prior decision in

Oakland Unified School District, supra, PERB Decision No. 236.

The District and the trustees for the Plan are mandated by
the Plan itself to abide by the Internal Revenue Code. Section
1.01 of the Plan states, in pertinent part:

The Plan is intended to conply with al
requi renments for qualification under Sections
401- 404 of the Internal Revenue Code of
1954
Section 401, subdivision (a)(8) of the Internal Revenue Code
outlines the requirenents for qualification. That section
provi des:
A trust formng part of a pension plan shall
not constitute a qualified trust under this
section unless the plan provides that
forfeitures nust not be applied to increase
the benefits any enpl oyee woul d ot herw se
recei ve under the plan.
(26 U.S.C, sec. 401, subd. (a)(8).%)

The parties agree that the Plan is a defined contribution

~plan. As the experts testified, there are tw general types of

defined contribution plans, noney-purchase plans and profit-

. 15Section 401, subdivision (a)(8) was anended in 1986 to
“substitute "defined benefit plan" for "pension plan." This
anendnent does not affect the |aw governing the Plan at its

i nception, nor when the vesting requirenent was adopted in 1977.
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sharing plans. Mron Sugarman, expert witness for the District,
- eprained the differences:

[A] noney purchase pension plan was required
to state an annual contribution that woul d be
made for the enployees. And it could not be
varied on a year to year basis. For exanple,
it mght state that the enployer woul d
contribute five percent of each enployee's
contribution [salary] on an annua

basis. . . . That is to be contrasted with a
profitsharing [sic] plan, where the enpl oyer
m ght determ ne on an annual basis what if
any contribution would be made to the plan.

And . . . [the] contribution, if nmade, could
only be made out of current or accunul ated
profits. . . . There was a second basic

di fference between those two types of plans.
And it has to do with the subject of
forfeitures. ... A forfeiture is a portion
of a contribution which an enpl oyee | oses
because he or she term nates

enploynment. . . . Wth a noney purchase
pension plan, forfeitures which occur as a
result of enployees termnating enploynent
nmust be used to reduce subsequent
contributions of the enployer to the plan.
That is to be contrasted with a profitsharing
[sic] plan. In a profitsharing [sic] plan,

t he plan can provide a nunber of alternatives
Wi th respect to forfeitures. One is they can
be used to reduce subsequent contributions.
Second, and probably nore common in a
profitsharing [sic] plan, is that

forfeitures, when they occur, are allocated
to the accounts of the remaining enpl oyees.

Both experts agreed that, when established in 1971, the Plan was
i ntended to be a noney-purchase pl an. '

The Association relies heavily on the testinmony of its
expert, Luke Bailey, that he could convince the IRS that, with
the vesting requirenment, the Plan changed from a noney- purchase
plan to a profit-sharing plan and, thus, the nonvested

forfeitures could be used to increase the contributions to the

15



remai ning participants. This argunent, however, nust fail.

. First, as the charging party and proponent of this theory, the
‘Association failed to meet its burden of pr oof . (See PERB Reg.
32178 which provides that the charging party nust prove the
conpl ai nt by a preponderance of the evidence.) The statenent of
one tax expert that he believed he could convince the IRS that
the Plan had changed from a noney-purchase plan to a profit-
sharing plan is speculative and, therefore, insufficient to prove
the Plan is a profit-sharing plan. Secondly, the Association's
argunent is in direct conflict with its position in Cakland
Unified School District, supra, PERB Decision No. 236, where it
successfully argued that the District could not choose to reduce
its contribution, but rather was obligated to contribute 8
percent of the enployees' salaries to the Plan. Therefore, the
Board finds that the Plan is indeed a noney-purchase pl an.

The regul ations adopted to interpret section 401,
subdivision (a)(8) of the Internal Revenue Code provide:

In the case of a trust formng a part of a
qual i fied pension plan, the plan nust
expressly provide that forfeitures arising
from severance of enploynment, death or for
any other reason, [*] must not be applied to

i ncrease the benefits any enpl oyee woul d

ot herwi se receive under the plan at any tine
prior to the termnation of the plan or the
conpl ete di sconti nuance of enpl oyer
contributions thereunder. The anounts so
forfeited nust be used as soon as possible to
reduce the enployer's contributions under the

As indicated infra, the Plan provided that forfeitures
resulting froman inability to |locate recipients were to be used
to reduce future enpl oyer contributions. (See section 11.11,
quoted at fn. 10)
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pl an. However, a qualified pension plan nay-
anticipate the effect of forfeitures in
determ ning the costs under the plan.
Furthernmore, a qualified plan will not be
disqualified nerely because a determ nation
of the amount of forfeitures under the plan
is made only once during each taxable year of
t he enpl oyer.

(26 CFR 1.401-1(b)(1)(i).)

Pursuant to the provisions of section 401, subdivision (b)(8)
and the regulations, in order to maintain its status as a
qual i fied pension plan, the Plan nust provide that nonvested
forfeitures will be used to reduce future enpl oyer
contributions.! However, the IRS has determined that a noney-
pur chase pension plan which provides that forfeitures will be
used to reduce reasonable adm nistrative expenses, wth any
excess to be used to reduce further enployer contributions was
not inconsistent with Internal Revenue Regul ation 1.401-7(a) that
requires forfeitures be used as soon as possible to reduce |
enpl oyer contributions. (IRS Rev. Rul. 84-156.)

The Associ ation argued, and the ALJ found, that the
nonvested forfeitures could be used to pay for admnistrative
costs without jeopardizing the Plan's qualified status. However,
the Plan docunment specifically provides for the source of paynent
of admnistrative costs. Section 6.01 provides:

Al'l contributions shall first apply t

o the
adm ni strative costs of the Plan, with the

YThe IRS has ruled that it is unnecessary for a plan, in
order to qualify, "to contain a specific statenment regarding the
application of forfeitures" as long as the plan nakes it
otherwi se clear that forfeitures nust not be applied to increase
t he benefits any enpl oyee would otherw se receive under the Pl an.
(IRS Rev. Rul. 67-68.)
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bal ance applied to the purchase of
Accunul ation units.

‘As the Plan has always generated forfeitures (see section 11.11,
quoted at fn. 10), the parties could have provided that the
forfeitures be used for reasonable adm nistrative costs. The

Pl an could have been set up to anticipate the effect of
forfeitures on admnistrative costs. Instead, the parties
establ i shed a mechani sm for payment of administrative costs,
i.e., they are to be paid fromthe District's contributions.

As nmentioned, the Plan is incorporated by reference in the

_ partieq contracts. The issue of administrative costs, or any
other itemin the Plan, has been open for negotiation at the
parties' bargaining sessions. Furthernore, since the Plan
specifically provides that it is intended to conply with al
requi rements for qualification under section 401-404 of the

I nternal Revenue Code, we nust assune that the parties knew of

t he section 401, subdivision (a)(8) requirenents for
qualification when they determ ned the paynent of adm nistrative
costs.

Al t hough the Association argues that the District agreed to
 keep the nonvested forfeitures in the Plan aCcouht, it failed to
nmeet its burden of proof on this issue. The Association
presented the testinony of Ann Sprague, Plan adm nistrator and
former OSEA president, who participated in the 1976-77
negoti ations which resulted in the vesting requirenent. Sprague
‘testified that the District represented at the table, in a

response to an Cctober 13, 1977 OSEA inquiry, that the
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forfeitures would remain in the Plan account with no savings to
‘the District.'® The District, however, subsequently indicated,
inits Novenmber 6, 1977 bargaining proposal, that the forfeitures
woul d revert to the District.* Additionally, in a 1982 bid
specification, prepared by the Trustees to solicit contractors
for the annuity fund, the consultant represented that
"forfeitures are used to reduce future District contributions.”
In a 1984 certified public accountant report on the District
annuity plans, prepared for the Trustees, the consultants stated
that they started with the follow ng assunption:

District contributed funds for enployees who

| eave the District prior to being vested and

rel ated earned interest revert to the

District. Such amounts should be recovered

nonthly by the District by reducing the next

nonth's contri bution.
Mor eover, even the Association's attorney, in a docunent prepared
in 1984 describing the Plan agreenent for Connie Sloan, the then-

presi dent of OSEA, quoted the applicable regulations as foll ows:

8The District's witten response to that inquiry stated:

Funds freed by the early departure of an
enpl oyee remain in the fund and these assets
as well as the interest generated becone
assets of the fund. No cost savings to the
district.

That proposal stated:

Contributions for enployees who term nate
with less than three years' service return to

District. Potential savings attained from.
reduction in adm nistrative costs renain with
program
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The amounts so forfeited nust be used as soon

as possible to reduce the enployer's

contributions under the plan.

G ven the above evidence and the tax rules and regul ati ons,

we find that the District had no duty to bargain over the
di sposition of the nonvested forfeitures.? Section 401,
subdi vision (a)(8) nmakes clear that nonvested forfeitures nust be
used to reduce future enployer contributions. The fact that the
District had not, in the past, conplied with this réquirenent
does not justify continued nonconpliance. The District and the
Trustees have an obligation to maintain the Plan's qualified
status. Although, under the applicable Internal Revenue Code
sections and regul ations, the parties could have agreed that
adm ni strative costs be paid out of nonvested forfeitures, the
parties instead agreed that admnistrative costs be paid out of
the District's contributions. Therefore, the District had no

‘duty to negotiate over its decision to use nonvested forfeitures

to reduce its future contributions.

20
Assum ng a copy of the resolution was rel evant and
necessary to the Association's duty to nonitor conpliance with
the CBA, we nevertheless reverse the ALJ's finding of a violation
based upon a failure to provide information. In light of our
hol ding that the disposition of nonvested forfeitures was
nonnegoti abl e, coupled with the fact that the resolution provided
for a 60-day delay in inplenentation to allow for discussions
Wi th exclusive representatives, we find that the short delay in
providing a copy of the resolution was insufficient to constitute
a violation.
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ORDER
The Board, therefore, REVERSES the ALJ and finds that the

District did not breach its obligation to negotiate in good

faith. The unfair practice charge in Case No. SF-CE-1275 is
her eby DI SM SSED

Chai r person Hesse and Menber CamIli joined in this Decision.
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