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DECI SI ON

CAM LLI, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Howard Bennett (Bennett or
charging party), to the proposed decision (attached) of an
adm nistrative law judge (ALJ) that the Culver Gty Unified
School District (D strict) did not violate the Educati onal

Enpl oyment Rel ations Act (EERA) section 3543.5(a)! by: (1)

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3543.5(a) states:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



t hreat eni ng Bennett on Novenber 17, 1987; (2) questioning Bennett
for his failure to attend a faculty neeting in Decenber 1987; and
(3) issuing a letter to Bennett's personnel file in April 1988.
for his failure to follow the District's procedures for arranging
for a substitute teacher.

W have reviewed the entire record in this case, including
t he proposed decision, transcripts, and the charging party's
exceptions, and finding the ALJ's findings of fact to be free of
prejudicial error, we adopt the ALJ's proposed decision as the
deci sion of the Board itself consistent with the discussion
bel ow. 2

On Novenber 17, 1987,° a meeting was held for the purpose of
having a Public Enpl oyee Retirenent System (PERS) health benefits.
speci ali st speak to the enployees of the District. Bennett
attended the neeting, as did Dr. Ralph Villani (Villani),

assi stant superintendent for personnel and risk managenent for

\e note the conplaint alleges that the District's conduct
constitutes a violation of section 3543.5(a) and a derivative
vi ol ation of section 3543.5(b). The ALJ only addresses and
di sm sses the (a) violation. W find that there was no evi dence
presented denonstrating that the District's conduct also violated
section 3543.5(b), and accordingly, dismss the alleged violation
of that section.

*Wth regard to the first incident on Novenber 17, 1987, the
ALJ anal yzed the alleged threat under both a discrimnation and
interference theory. Wiile the conplaint alleges the District's
conduct viol ated section 3543.5(a) and (b), we note that
paragraph 4 thereof states only that the District's conduct
interfered with the enployee's exercise of rights guaranteed by
EERA. However, in their post-hearing briefs, both parties fully
argued this case under both a discrimnation and an interference
theory. Therefore, the ALJ's analysis of the conduct under both
a discrimnation and an interference theory was proper.

2



the District. After the PERS specialist spoke, questions were
asked of Bennett, the specialist, and Villani. During this
guestion and answer period, Villani stated that he had never been
in contact with PERS. Bennett, acting under m sinfornmation
acquired froma PERS representative not present at the neeting,
believed that Villani had, in fact, contacted PERS on behal f of
the District. Bennett stated publicly at this neeting that
Villani had in fact contacted PERS. After the neeting, as
Bennett was speaking with a newspaper reporter, Villani
approached him noticeably upset, and nade a statenment to the
effect of, "Don't ever call ne a liar again in public.” Bennett
deni ed having done so, and Villani stated, "You had better be in
nmy of fice next week." Bennett replied, "I'msorry, | cannot.”

To make a prima facie showing of interference, a charging
party need only show that the enployer's conduct tends to or does
result in interference with the enployee's rights. (Carl sbad

Unified School District (1979) PERB Decision No. 89.) 1In

addition, the Board has held that to determ ne whet her ‘certain-
conduct constitutes a threat, the Board nust ook to the overall
context to determ ne whether the alleged threatening comments

have a coercive neaning. (John Swett Unified School District

(1981) PERB Decision No. 188; R verside Unified School District

(Petrich) (1987) PERB Decision No. 622; Los Angeles Unified

School District (1987) PERB Decision No. 611.) The Board has

further held that a finding that threatening coments reasonably

tended to coerce an enpl oyee does not require evidence that the



enpl oyee actually or subjectively felt threatened or intim dated,
or was in fact discouraged fromparticipating in union activities

as a result thereof. (Qovis Unified School District (1984) PERB
Decision No. 389 at p. 14, citing NLRB v. Triangle Publications

(3rd Cir., 1974) 500 F.2d 597, 598.) Rather, the test requires
the application of an objective standard. It nust be found that,
under the circunstances, the comments reasonably tended to coerce
or intinidéte an enployee in the exercise of protected rights or
activities. 1d.*

We find that taken in the context as a whole, Villani's
statenents to Bennett were in response to a perceived personal
attack on Villani's veracity and integrity. Thus, the Board
finds that the comments under the circunstances woul d not
- reasonably tend to coerce or intimdate an enployee in the

exercise of protected activities. (See Riverside Unified School

District. supra. PERB Decision No. 622.) Bennett has therefore
failed to prove that Villani's conduct tended to or did result in
"sone harmto his protected rights under Carlsbad, supra, PERB
Deci sion No. 89. Based upon all of the above, we conclude that

Bennett's allegation of interference nust fail.

*Under \ Pal o Verde Unified School District (1988) PERB
Deci sion No. 689, we note the test regarding harmin a
discrimnation claimis also an objective test, and the proposed
deci sion msapplies the test to this conduct by stating "Bennett
felt no threat fromthis statenent as he imediately told Vill an
that he would not conme to Villani's office the next week."
. (Proposed decision, p. 13.) This indicates a subjective test was
used.



The second incident occurred in Decenber of 1987, wherein
Bennett mssed a faculty neeting due to a doctor's appoi ntnent.
A few days after the neeting, Principal den Cook requested a
doctor's excuse from Bennett. Analyzing this allegation under a
discrimnation theory, the ALJ finds insufficient proof of nexus,
and al so states "Bennett suffered no harm because of the request
as there is no indication that Bennett found it difficult to
provide the doctor's note." (Proposed decision, p. 14.)

Al t hough the Pal o_Verde test does apply to a discrimnation

all egation, the fact that Bennett did not find it difficult to
produce the note is irrelevant. Rather, as discussed above, we
note for purposes of clarification that the proper test is an

- objective one. In any event, we conclude that the issue of harm
“or adverse action need not be reached in this instance inasnuch
as we agree with the AL)'s finding that charging party failed to

prove the nexus elenent required under Novato Unified School

District, supra, PERB Decision No. 210.

ORDER

Based on the above reasons, the conplaint in Case

No. LA-CE-2743 is hereby DI SM SSED

Chai r person Hesse and Menber Cunningham joined in this Decision.
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- Appear ances: Charles Custafson, Attorney, California Teachers
Associ ation, for Howard Bennett; Atkinson, Andel son, Loya, Ruud
-and -Rono by Janes Baca for Culver Gty Unified School District.

Before Martha Geiger, Adm nistrative Law Judge.
PROCEDURAL  BACKGROUND

Charging Party Howard Bennett (Charging Party or Bennett) is
an enpl oyee of Respondent Culver Gty Unified School District
(District). 1In a charge filed April 28, 1988, and anended August
8, 1988, Bennett alleged that the District violated EERA sections
3543.5(a) and (d) when agents of the District interfered with his
rights under EERA, and engaged in threats and reprisals against
himfor the exercise of his protected rights. The allegation of
a violation of 3543.5(d) was w thdrawn by Bennett, and the
General Counsel to the Public Enploynent Relations Board (PERB or
Board) issued a conplaint on Cctober 18, 1988, listing four

Thi's proposed decision has been appealed to the

Board itself and may not be cited as precedent

unl ess the decision and its rationale have been
ted by the Board.




specific acts engaged in by the District as being violative of
. section 3543.5(a)?

After a tinely answer filed by the District on Novenber 7,
1988, the parties engaged in settlenent discussions. Wen these
di scussions proved fruitless, the matter was set for hearing
before the undersigned. At the first day of hearing, on February
14, 1989, the District noved to dismss the conplaint inits
entirety, alleging that the aIIegatiohs made in the conpl aint
were covered by the parties' collective bargaining agreenent,
whi ch provided for binding arbitration of disputes. Pursuant to
the Board's decision in Lake Elsinore School District (1987) PERB
| Deci sion No. 646, the District argued that PERB had no

jurisdiction to hear the dispute in this matter.?

! Section 3543.5(a) states:
3543. 5 UNLAWFUL PRACTI CES: EMPLOYER

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce -

enpl oyees because of their exercise of rights
guaranteed by this chapter.

> EERA section 3541.5(a)(2) reads, in relevant part, as
fol |l ows:

[ T] he board shall not

(2) issue a conplaint against conduct also
prohi bited by the provisions of the agreenent
between the parties until the grievance

machi nery of the agreenent, if it exists and
covers the matter at issue, has been
exhausted, either by settlenment or binding



By order dated March 10, 1989, the undersigned partially-
-~denied and partially granted the District's Mtion to D sm ss.
In an Interlocutory Order, the allegation that the District

vi ol ated EERA section 3543.5(a) on three occasions was permtted
to go to a formal hearing on the ground that deferral to
arbitration would, at that point, be futile, as the exclusive
representative at the tinme of those incidents was, by the tine of
the hearing, no longer the certified representative. The Order
to Dismss was granted as to one incident, which arose under the
current collective bargaining agreenent. Thus, that matter was
deferred to the arbitral process.

Pursuant to the issuance of fhe Interlocutory Order, the
formal hearing on the remaining aflegations not di sm ssed was
held on March 20 and 21, 1989. Briefs were submtted by the
parties in June 1989, and this decision follows.

El NDI EA

Howar d Bennett has been a teacher of English in the Cul ver
“City Unified School District for approximately 18 years. Active
in coommunity affairs, he had in years past engaged in a canpaign
to clean up Santa Mnica Bay, and had received comendati ons from
the district board for that.

In 1987, Bennett commenced a new canpaign, this tinme seeking

heal th benefits for retired enployees of the district. Related

arbitration. However, when the charging
party denonstrates that resort to contract
gri evance procedure would be futile,
exhaustion shall not be necessary.



to this interest was his desire to see the District enployees
covered under the Public Enploynent Retirenent Systens (PERS),
presumably in addition to being covered by the State Teachers
Retirement System (STRS). On June 2, 1987, Bennett spoke to the
District board regarding health benefits for retired enpl oyees.
He gave the board nenbers both information and a petition with
230 signatures of district enployees. At the conclusion of the
nmeeti ng, one board nenber spoke to Bennett and told himnot to
cone to the board of education to discuss retirement benefits,
but instead to take the issue to the bargaining agent.?3

On Novenber 17, 1987, Bennett, along with the president of
the Cul ver Gty Teachers' Association Bess Doerr, arranged for
Donal d Marshall of the PERS Health Benefits Division to speak to
i nterested enpl oyees of the Culver Cty Unified School District.

The neeting was open to all enployees of the district,
al t hough nost of the participants appeared to be rank and file
menbers of the bargaining unit. Also in attendance was Dr. Ral ph
Villani, Assistant Superintendent for Personnel and Ri sk
Managenent. Villani had sought, and received, perm ssion from
Doerr to attend the neeting.

Marshal | spoke about the role of PERS in health benefits for

retired enpl oyees. (Questions were asked of Marshall, Bennett,

% Over objection by the District and a ruling by the ALJ
that this testinony was not relevant to the incidents in the
conpl ai nt, Bennett nonetheless argues in his brief that the board
menber's conment shows ani nus. However, the testinony was
specifically excluded as being too attenuated to show ani nus, and
thus is included in this discussion solely for the purpose of
establishing the tinmelines of Bennett's canpaign.



and Villani by the audience. At sone point during the question
..and answer session, Villani stated that he had never been in
-contact with PERS.

Bennett, however, in his canpaign to extend health benefits
to retired enpl oyees, had previously contacted a M. Saunders at
PERS, and had spoken to him about the Culver City Unified School
District. Saunders evidently told Bennett that he, Saunders, had
a large file of correspondence with the Culver Gty Unified
School District. Thus Bennett was under the inpression at the
Novenber 17, 1987, neeting that Villani had been in contact with.
PERS on behalf of the District.

What Bennett did not know at that neeting, however, was that
Saunders had confused the Culver City Unified School District
with the city of Culver Cty. Therefore, when Saunders referred
to his large file of correspondence, he was referring to the
correspondence with the city of Culver City and not with the
District. Indeed, Villani was being truthful when he stated at
t he Novenber 17 neeting that he had not been in contact with
PERS.

Because Villani denied being in contact wth PERS, and
because Bennett was acting on msinformation received from
Saunders, Bennett stated publicly that he disagreed with Villani,
and that Villani had been in contact with PERS. Bennett's own
testinony is that he "contradicted Villani."

At the conclusion of the neeting, Bennett was speaking with

a newspaper reporter who attended the neeting. Villani, visibly



upset, approached Bennett and said in a firmvoice, "Don't you
ever call nme a liar again in public.” Bennett responded that he
didn't call Villani a liar. At that point, Villani said, "You'd

better be in ny office next week." Bennett replied, m sorry,
| cannot."*

| n Decenber 1987, Bennett m ssed school due to a doctor's
appoi ntnment. Prior to having surgery in the spring of 1988,
Bennett had to seek a health clearance from a cardi ol ogi st.
Bennett received word at school that the appointnent for the
cardi ol ogi st had been arfanged for later that sane day. Bennet t

went to the doctor, and thus mssed a faculty neeting that was

scheduled. A few days after the faculty neeting, Culver Cty

4 Two days | ater, on Novenber 19, 1987, Bennett received
a letter fromVillani concerning materials that Bennett had
distributed to district teachers through the district intra-
school mail system Attached to the letter were copies of
several cartoons or nessages concerning Bennett's canpaign to
have health benefits extended to cover retirees. The flyers,
etc., are dated variously in the fall of 1987.

The canpaign for retiree health benefits by Bennett was
closely intertwined with an effort by the Culver Gty Teachers'
Associ ation, CTA/NEA, to decertify the Culver Gty Federation of
Teachers, AFT. Bennett had percelved AFT as not being responsive
to his canpaign for retiree health benefits, and so he had gone
on record in several of the nenos stating that the teachers
shoul d consi der changing the exclusive representative fromAFT to
CTA

In his letter of Novenmber 19, Villani told Bennett that
Governnent Code section 3543.5(2), and the agreenent with the
then-current AFT affiliate, provided the use of the mails only to
t he recogni zed enpl oyee organi zation. Villani requested that
Bennett cease and desist fromdistributing materials through the
mai | system and not to post materials on bulletin boards unl ess
he had authorization from nmanagenent.

This letter is not alleged in the conplaint to be adverse
action agai nst Bennett.



H gh School principal denn Cook, questioned Bennett about his

. absence. Cook testified that his policy was that all teachers
attend faculty neetings unless prior arrangenents have been nade
with himfor absence. Bennett had neither sought nor received
cl earance from Cook prior to mssing the faculty neeting. Cook
asked Bennett whether he had a doctor's note. Bennett then
provi ded the note to Cook. No other action was taken by Cook
because of Bennett's absence fromthe faculty neeting.?

In April 1988, Bennett had eye surgery, necessitating his
~absence fromthe classroom for two weeks. Bennett testified that
he left a nessage on the answering nmachi ne at the personnel
~office indicating that he would be away fromthe classroom for
two weeks, fromApril 4 through April 8 and fromApril 11 through
April 15. He also provided the nane of a substitute who was
avai l able to cover his cl asses.

Personnel O erk Sheryl Beard testified, however, that she
- spoke personally wth Bennett prior to his absence. Beard's
. testinony is that Bennett indicated he woul d be out for one week.
The district's policy is that a substitute will be hired for only
the period that the teacher initially I ndi cates he or she will be
gone, and it is the teacher's affirmative duty to notify the
personnel office if the absence is to be extended beyond the

original estinate. Beard stated she told Bennett that he would

® Several other teachers testified that they had, at times,
m ssed faculty neetings. Sone were questioned by Cook as to
their absences, others were not. The testinony established no
consi stent past practice as to Cook's actions when a teacher
- mssed a faculty neeting.



have to call the personnel office at the end of the first week
(April 8) and notify her if he was going to be out for another
week.

In resolving the conflict in these two versions, | credit
Beard's testinony. She was direct in her recollection whereas
Bennett gave two versions: first that he spoke.only to the
answering machine, then in rebuttal after Beard' s testinony, that
he had, indeed, spoken to Beard directly. As Beard is a
disinterested witness, and as her recollection was good, | credit
her version of the tel ephone call and its contents.

Bennett did not call the office again to extend his absence
to the second week.

On April 11, 1988, because he had not called the personnel
office to extend his absence, the district assuned that Bennett
woul d be returning to the classroom | nstead, the substitute who
had taken his classes for the first week showed up for duty in
hi s stead. Evidently she had been told by Bennett hinself that
he woul d be out for two weeks instead of just one. Thus Bennett
made his own arrangenent for his substitute for the week of April
11.

Later that sane day, April 11, Villani wote a letter to
Bennett indicating that Bennett had not called Sheryl Beard to
extend his absence beyond April 8. Furthernore, Villani noted
that the district policy was that only the personnel office could
~arrange for a substitute, and Bennett's contacting of the

substitute directly was a violation of this policy. A copy of



the letter was placed in Bennett's personnel file. Bennett, by
.response letter dated April 18, 1988, and also included in his
personnel file, denied that he had violated any district policy.
-Bennett did not deny that he had contacted his substitute
directly, but instead nmerely noted that he believed he was
foll ow ng "accepted procedures utilized by nyself as well as
others in the past."”

In the conplaint issued in this case, the District is
charged with violating section 3543.5(a): when (1) Villan
al l egedly threatened Bennett at the neeting on Novenber 17, 1987;
(2) Cook requested an explanation from Bennett as to his absence
fromthe faculty neeting on Decenber 9, 1987; and (3) Villan
pl aced the letter of reprimand in Bennett's file concerning
Bennett's contacting of his substitute teacher directly instead
of going through the personnel office. The letter to Bennett
fromVillani, witten Novenber 19, 1986, concerning Bennett's use
of district mail, is not included in the conplaint.

1 SSUE

Dd the District violate section 3543.5(a) by the above

actions?

CONCLUSI ONS OF LAW

The controlling case law for an allegation of interference
is Carlsbad Unified School Distrigct (1979) PERB Decision No. 89.
Actions by an enployer that interfere, or tend to interfere, with
the exercise of protected rights are prohibited. Allegations of

reprisals or discrimnation are governed by the case law found in



Novato Unjified School Distrigct (1982) PERB Decision No. 210. A

charging party will have stated a prinma facie case of
discrimnation if he can show. (1) he engaged in protected
activity; (2) the enployer was aware of this activity; (3) the
enpl oyer took adverse action agai nst the enployee; and (4) the
notivation for the enployer taking the adverse action was the
enpl oyee's engaging in protected activity. Aninus on the part of
the District can be proven by a nunber of factors including the
tinihg of the adverse action; disparate treatnment of the char gi ng
party; inadequate explanation by the enployer to the enpl oyee for
the action taken; unusually harsh treatnent; usual procedures not
being followed; or shifting justifications for the enployer's
action. Timng alone is insufficient to establish an unlaw ul
notivation on the enployer's part.

Even when the charging party has net its burden of proof and
has proved a prinma facie case, the enployer can defend its action
by showing that it had a legitimte business reason for the
taking the action it did, apart fromany unlawful notivation. | f
t he enpl oyer can convince the trier of fact that it would have
taken the sane action against the enployee even in the absence of
any protected activity, the enployer will have successfully
defended the charge against it. Only if the charging party can
show that the legitimte business reason given by the enployer
was pretextual wll a charge of discrimnation or retaliation

still stand.

-10



Wth case |law for background, the incidents alleged in the
unfair practice conplaint can now be exam ned. Concerning the
statenent made by Villani to Bennett at the Novenber 17 neeting,
there is no evidence of either interference or retaliation.
Bennett's action in attending and speaking at the neeting on a
subject of great interest to the bargaining unit arguably was
protected. He was seeking a benefit for bargaining unit
enpl oyees who would retire. Further, the neeting (and his
canpaign) were closely tied to the decertification effort by
California Teachers Association (CTA) against the Culver Cty
Federation of Teachers (CCFT). Bennett was vocal in his
opposition to CCFT. Thus, he did participate in protected
activity, and the District was aware of his canpaign.

Bennett, however, suffered no adverse action because of his
comments at that neeting. Adverse action nmust be proven in a

discrimnation case. Palo Verde Unified School District (1988)

" PERB Deci sion No. 689. Not until sone nonths later did Villan

wite a letter of reprimand to Bennett, and that letter clearly
referenced an event occurring in April 1988, not Novenber 1987.°
Thus there is no proof of discrimnation or retaliation against
Bennett because of his participation in this neeting.

Bennett argues that Villani threatened himat the conclusion

of the neeting when he told Bennett not to call him (Millani) a

® The conplaint did not allege, nor did the evidence show,
that the letter to Bennett fromVillani concerning the use of
district mail was adverse action. It was nerely a request to
Bennett that he conply with the Governnent Code and the contract.
Bennett thereafter used the US nmail service.

11



[iar again in public, and when he stated, "You' d better be at'ny
.office next week." Furthernore, Bennett argues that such a
statenent constituted interference with his exercise of protected
activity because the threat would tend to interfere with his
exerci se of protected rights.

Bennett reads far too nuch into Villani's statenent. \Wile
it is true that Bennett never used the word "liar" in his public
exchange wwth Villani, his public contradiction of Villani's
statenent that the latter had not contacted PERS was rightfully
seen by Villani to be challenging Villani's credibility. Thus,
~whil e Bennett certainly had the right to disagree with Vill ani,
Villani had every right to take exception to Bennett's
contradiction, especially since Villani was correct in this
particular instance. He had not contacted PERS. That Bennett's
i nformati on was based on an honest m stake does not shield him
fromVillani's outrage at being publicly contradicted. Wile
" Bennett did not specifically call Villani a "liar," his public
comments about Villani certainly raised a fair inference in the

mnd of Villani (or any listener) that Villani was |ying.

Villani rightly took exception to this. In this context,
Villani's statenment, "Don't you ever call ne a liar again in
public,” is neither a threat nor a statenent of interference with
Bennett's rights. It is, instead, a statenent made by an angry

man who has been publicly insulted and has a natural tendency to

fight back.

12



Furthernore, Villani's statenent that Bennett had better
.cone to Villani's office the next week is not interference
either. Villani was clearly speaking in the heat of the nonent,
and did not wsh to continue the conversation with Bennett in
public, in front of a newspaper reporter.. Bennett felt no threat
fromthis statenent as he imediately told Villani that he would
not conme to Villani's office the next week. Villani took no
action agai nst Bennett because of either Bennett's public
statenents or because of Bennett's refusal to cone to Villani's
office. Villani, in anger, expressed a wsh to continue the
argunent, Bennett refused to continue the argunent, and the
matter died. Therefore, the allegation that the incident on
- Novenber 17, 1987, was either a threat or interference with
Bennett's protected rights is dism ssed.

Concerning the encounter with Cook over his absence froma
faculty neeting, Bennett argues that he was treated differently
"than other faculty nenbers who had m ssed faculty meetings. In
fact, however, the testinony of the witnesses indicated that Cook
did indeed have a policy whereby he wanted to know when faculty
menbers woul d be absent froma faculty neeting. Oher teachers
besi des Bennett had been contacted by Cook, either personally or
by neno, and asked about their absences or remnded to attend
faculty neetings. The policy to be enforced was Cook's. Bennett
himself admtted that he does not read all nmenos, nor know of al
of the policies received from Cook. Therefore, although Bennett

may genui nely have not known that Cook expected himto attend al

13



faculty neetings unless other arrangenents were made, the policy
~did exist and Cook acted in cbnfornity with it.

Further, the single incident of requesting a doctor's note
from Bennett because of his Decenber absence is not adverse.
Bennett suffered no harm because of the request as there is no
indication_that Bennett found it difficult to provide the
doctor's note. Nor is there any indication that Bennett was
treated substantially differently fromother faculty nenbers who
were simlarly situated. Thus, Bennett's encounter with Cook in
Decenber 1987, was not an action of reprisal, but nerely was
Cook's legitimate exercise of his supervisory authority over
Bennett. The allegation of reprisal in this instance shall be
di sm ssed.

The final incident to be examned is the letter of reprimnd
sent by Villani on April 11, 1988. Certainly Bennett had
continued his canpaign for retiree benefits, and the D strict was
-well aware of that canpaign. Thus the first two elenments of a
Novato analysis are net. Furthernore, the letter of reprimand is
adverse action on the part of the District. The issue here is
whet her there was a nexus, or connection, between the District's
adverse action and Bennett's exercise of protected rights.

Bennett's canpaign for retiree health benefits had begun
al nost a year before. Yet the letter of reprimand to Bennett did
not cone until sone 11 nonths later. Therefore, the.tining S
not suspicious enough to raise an inference of aninus. Bennett

argues that he was the only person ever reprinmanded for

14



contacting his own substitute. To a certain extent, this
statement may be true. However, to the District's know edge,
this was the only tine a substitute had been contacted directly
by the teacher, w thout the know edge or action of the personnel
office. Thus, while Bennett may perceive his letter of reprimnd
as being unique, the District's position is that the situation
itself was unique. Wile in the past the D strict assuned that a
teacher was going to stay out on sick |leave until the personnel
office was notified that the teacher would be returning, that
policy had been changed. At the tine of this incident, the
District assumed that the teacher was returning after a set
period of tinme unless the teacher affirmatively contacted the
District personnel office and notified themthat he or she was
-going to extend his original absence.

As noted above, Beard's testinony that she rem nded Bennett
that he was to contact the office at the end of the first week
should he stay out a second week was entirely credible. Bennett
.did not do so, but instead contacted the substitute hinmself, a
fact inpliedly admtted by Bennett in his response to Villani's
letter of reprimand. Bennett does not deny the accusations nmade
by Villani in his letter of April 11, but Bennett attenpts to
excuse his actions by stating that he bélieved he was follow ng
district policy. No evidence was presented to show that Bennett
was treated differently than other simlarly situated teachers.
Since there is no nexus between Bennett's protected activity and

t he adverse action, Bennett's allegation that Villani's letter
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was sent in retaliation for Bennett's protected activity is not
proven.

Furthernore, even if aninus could be found (and there
certainly was personal aninosity between Villani and Bennett back
in Novenber 1987), the District had a legitimate business reason
for the letter of reprimnd. Bennett had violated a district
policy, and the District had a legitimte business reason for
reprimandi ng hi mwhen that policy was violated. Substitutes,
bei ng enpl oyees of the District and not of the teachers they are
repl aci ng, need to be accountable to the personnel office for any
nunber of reasons, not the |east of which is control over the
hi ri ng and nmanagenent of staff. Seeking to protect its right to
manage staff, the EXstribt repri manded Bennett when he
over stepped the bounds of authority. Since there is no evidence
that the District violated EERA section 3543.5(a) when it
repri manded Howard Bennett on April 11, 1988, that allegation too
shal | be di sm ssed.

HOLDI NG_AND_ORDER

Based upon the above findings of facts and concl usi ons of
law, there is no evidence that the Culver Gty Unified School
District violated EERA section 3543.5(a) in its dealing with
Howard Bennett. The charge and conplaint in this matter are
her eby DI SM SSED

Pursuant to California Adm nistrative Code, title 8,
section 32305, this Proposed Decision and Order shall becone

final unless a party files a statement of exceptions with the
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Board itself at the headquarters office in Sacranento within 20

-».days of service of this Decision. I n accordance with PERB

Regul ati ons, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. See California Adm nistrative
Code, title 8, section 32300. A document is considered "filed"

when actually received before the close of business (5:00 p.m)

on the last day set for filing ". . .or when sent by tel egraph
or certified or Express United States mail, postmarked not |ater
than the | ast day set for filing . . . ." See California

Adm ni strative Code, title 8, section 32135. Code of Civil
Procedure section 1013 shall apply. Any statenment of exceptions
and supporting brief nust be served concurrently with its filing
upon each party to this proceeding. Proof of service shal
accohpany each copy served on a party or filed with the Board
itself. See California Adm nistrative Code, title 8, sections

32300, 32305 and 32140.

Dated: January 10, 1990
MARTHA GElI GER
Adm ni strative Law Judge
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