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DECI Sl

CAM LLI, Menber: These consolidated cases are before the
Publ i ¢ Enpl oynent Rel ations Board (PERB or Board) on exceptions
t aken by both parties to an adm nistrative |law judge's (ALJ)
proposed decision (attached hereto). The ALJ found that the
Regents of the University of California (University or UC)
viol ated the Hi gher Education Enployer-Enpl oyee Relations Act

(HEERA or Act) section 3571(a), (b) and (c)' at the Santa Cruz

'HEERA is codified at Government Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Government Code. Section 3571 states, in pertinent part:

It shall be unlawful for the higher education
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce



canpus by failing to appoint post-six-year lecturers in the
-writing programto three-year terns in accord with the nenorandum
of understanding (MU currently in effect between the parties,
thereby unilaterally changing its policy regarding such
appoi ntnents. The ALJ di sm ssed Case No. LA-CE-235-H, in which a
simlar violation was alleged to have occurred on the Los Angel es
(UCLA) canpus, for Iack'of tinelinéss.

W have reviewed the entire record in this case, including
t he proposed decision, the exceptions filed by both parties and
responses thereto, and finding the ALJ's recitation of the facts
to be free fromprejudicial error, we adopt them as our own.
Consistent with the follow ng discussion, we affirmthe ALJ's
conclusions of law, with the exceptions of the renedy awarded in
Case No. SF-CE-272-H, and the dism ssal of Case No. LA-CE-235-H
for lack of tineliness.

DS l

l . Case No. - CE- -

Survival of the Doétrine of Equitable Tolling

The doctrine of equitable tolling provides that where a
gri evance has been filed in an effort to resolve the same dispute

which is the subject of the charge, the statute of limtations is

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enpl oyee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to engage in neeting and
conferring with an exclusive representative.
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tol | ed during the period of tine the grievance is being pursued
if: (1) the charging party reasonably and in good faith pursues
an alternate nethod of relief; and (2) tolling does not frustrate
the purpose of the statutory limtation period by causing

surprise or prejudice to the respondent. (Mictor_Vall ey

Community _College District (1986) PERB Decision No. 570.) 1In

Victor Valley, the Board also held that, in a unilateral change

case, equitable tolling of the statute of Iimtations is achieved
whi |l e an enpl oyee grieves based upon the sanme unil ateral change
whi ch the union now seeks to vindicate through a charge, as the
‘union is an aggrieved party in a unilateral change case. (1d.,
at p. 15.)

The University Council-American Federation of Teachers (AFT
or Federation) excepts to a coment in the proposed deci sion that

the doctrine of equitable tolling may not survive the case of

California State University. San D ego (1989) PERB Deci sion

No. 718-H  The Federation argues that California State

Uni versity. San_Diego was incorrect and that equitable tolling is

still a viable theory.? W find that the theory of equitable

tolling does not survive California State _University. San Di ego

for the reasons that follow
Cases construing the National Labor Relations Act (NLRA)
consider the 6-nonth statute of limtations to be an affirmative

def ense, and the proponent of such defense has the burden of

’The Federation's exception based upon its disagreement with

. California State Unjiversity._ (San Diegqg). is found to be w thout
merit as that case has not been overruled, and is good PERB | aw.
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establ i shing notice on the part of the charging party.® (Harvard
- Fol di ng_Box_Coupany. (1984) 273 NLRB 841 [118 LRRM 1323]; Strick
Corp.. (1979) 241 NLRB 210 [100 LRRM 1491].) In the past, PERB
has also held the 6-nonth statute of Iimtations to be an
affirmati ve defense which was wai ved by the proponent of such

defense if not raised in the answer.* (Ml nut_Valley Unified

School District (1983) PERB Decision No. 289.) MWilnut Valley,

however, was overruled by the Board in California State

upra. There the Board held that the

Uni versity, San D ego,

6-nonth tine period is not a statute of limtations and need not
be raised as an affirmative defense. Rather, the tine period is
-jurisdictional and cannot be waived by either of the parties or
by the Board itself. Based upon the Board's interpretation of
the "statute of limtations" found in all three of the statutes

which it adm nisters, if the charge is not filed within the

SCases construing the NLRA are persuasive in interpreting
paral | el provisions of HEERA (Mreno Valley Unified School
District v. PERB (1983) 142 Cal.App.3d 191, 196.) The 6-nonth
statute of limtations is found in the NLRA at section 10(b), 29
U. S.C, section 160(b).

“The statute of limtations is found in section 3563.2 of
HEERA, which reads in pertinent part as foll ows:

(a) Any enpl oyee, enployee organi zation, or
enpl oyer shall have the right to file an
unfair practice charge, except that the board
shall not issue a conplaint in respect of any
charge based upon an alleged unfair practice
occurring nore than six nonths prior to the
filing of the charge.

“Simlar sections are also -found in-section 3541.5 of the
Educati onal Enpl oynent Rel ations Act and section 3514.5 of the
Ralph C Dlls Act.



rel evant 6-nonth period, the Board has no subject matter
jurisdiction over the case and may not issue a conplaint under
any circunstances.®

A logical progression of the analysis used in California
State Unjiversity. San . Diego results in the conclusion that the
doctrine of equitable tolling does not survive. = That decision
stated enphatically that the 6-nonth tine period was
jurisdictional in nature and could not be waived, for any reason,
by either of the parties or by the Board itself. The doctrine of
equitable tolling allowed the Board, in its discretion, and in
furtherance of the principles of equity, to waive, in essence,

"the 6-nonth statute of limtations for the time period during

whi ch a grievance was pursued. Under California State

Uni versity. San Diego., the Board no |onger has discretion to

wai ve the 6-nmonth period, as it has no power to entertain the

case for lack of jurisdiction.s?

The Board cited a simlar analysis in Lake Elsinore School
District (1987) PERB Decision No. 646 (affd. by the California
Court of Appeal, 4th District, Dvision 2 in an unpublished
deci sion issued July 28, 1988, case no. EOO5078), where the Board
held that it lacks subject matter jurisdiction over matters where
the all eged conduct was prohibited by the parties' contract and
covered by its grievance procedures providing for binding
arbitration

®Based upon the above analysis, we agree with the ALJ that

“as a result of California State University.- San:Diego, the burden

~.,is-on the charging party to showtineliness as part of its prim

faci e case.



~Application of the Relation Back Doctrine

- The Federation argues that the doctrine of relation back
shoul d be applied to this case, such that the UCLA charge woul d
rel ate back to the Santa Cruz charge, which was tinely filed.

The Board has held that if an anmended charge rai ses the sane
issue alleged in the original charge and is intertwned with the
conduct in the original charge, where the amended charge is
outside of the statute of limtations, the doctrine of relation
back can be applied to render the anended charge tinely.

(Regent s of the University_of California (1987) PERB Deci sion

No. 640-H, p. 15.) Were the conduct alleged in the origina
charge is the same conduct or factual allegation contained in the
anended charge, and where the second charge or anended charge

- either clearly indicates a legal theory for the first tine or
merely alleges another theory on the sane facts already before
the Board, the doctrine of relation back has been applied to

allowtinely filing of the anmended charge. (Gonzal es_Union High

" School District (1984) PERB Decision No. 410; Tenple Gty Unified

School District (1989) PERB Order No. Ad-190.) The Board has

refused to apply the doctrine, however, where the original charge
failed to raise the issue which is the subject of the amended

char ge. (Burbank Unified School District (1986) PERB Deci sion

No. 589, Mnrovia Unified School District (1984) PERB Deci sion

No. 4 60.)

The circunstances presented here do not warrant the

~..application of the relation back doctrine. The UCLA charge and



the Santa Cruz charge are not based upon the same course of
..conduct. - The cases were consolidated because they involve
interpretation of the sane contract provisions. The conduct
relating to the contract negotiations and, therefore, the
contract intefpretation, may be the same, but the conduct giving
rise to the allegations of a unilateral change violation is
peculiar to each canpus. There is no evidence that the actions
taken at the two canpuses were the result of a systemw de plan or
directive. Further, the record reflects that each canpus enjoyed
rel ati ve autonony in admnistering the contract. Because these
two cases are not based upon the sane alleged facts or conduct,
the doctrine of relation back does not apply.

Commencenent of ‘the Statute of Limtations

The factual scenario presented by the UCLA case is one
wherein it appears that the Federation received notice of an
al l eged change in the criteria used in the allocation of 3-year
appoi ntnments prior to the tine the lecturers in.the witing
‘program were actually affected by the change. The question
therefore arises as to when the 6-nmonth time period begins to
run.

PERB | aw has heretofore been unclear as to the rule on this
issue. We wish to clarify the rule herein. The statute of
[imtations begins to run on the date the charging party has
actual or constructive notice of the respondent's clear intent to
i npl ement a unilateral change in policy, providing that nothing

.subsequent ‘to that date evinces a wavering of that intent. (See



Anahei m Union H gh_School District (1982) PERB Decision No. 201.)

“This Ttule reflects the Board' s view of when a change in policy
actualfy occurs.
In stating this rule, we find that a charging party is not

required to wait until actual inplenmentation to file a charge
al l eging a unil ateral change. In addition, a charging party nust
file such charge when it has actual or constructive notice of a
clear intent to inplenment the change, and may not rest on its
rights until actual inplenentation occurs. |In the present case,
the date of notice would be the date when the Federation first
| earned of the University's rationale for its allocation of Full
Ti me Equival ents (FTE' s)’ for three-year appointments on the UCLA
canpus.

- I'n accordance with California State University, San Diego,
supra, PERB Decision No. 718-H, the charging party has the burden
to prove'tineliness as part of its prima facie case. However, we

note that California State University. San D ego did not issue

until after the close of hearing in the present case, and before
post-hearing briefs were due.® As neither the ALJ nor the

parties addressed this issue until after the hearing, the Board,

™Full Time Equivalent" refers to the university's
commtnent to provide one full-time teaching position, and is the
met hod by which budgets for the various departnents are
al | ocat ed.

~ ®I'n the present case, the last day of hearing was
Oct obér ~19,"71988. " Cal i f orni t at lversity., San D ego was
issued.on January 17, 1989, and post-hearing briefs were filed
si mul t aneously by both parties on February 15, 1989.
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in the interest of fairness and to afford both parties full due
-process rights, finds that the record should be reopened so that
evi dence may be taken on the narrow i ssue of timeliness.

1. Case No. SF-CE-272-H

g

Contract Interpretation

The proposed decision could be construed to find that
Article VI1 of the MU currently in effect is interpreted to
di sallow the University fromtaking fiscal or financial
considerations into account at every stage of the decision-mnmaking
process regardi ng reappoi ntnment of post-six-year |ecturers. In
affirmng the proposed decision, we would like to clarify that we

do not intend such a reading of the decision.

*The University clains that PERB |acks jurisdiction over
this matter because it is solely an issue of contract -
interpretation, citing Eureka Gty_School District (1985) PERB
Deci sion No. 528 (wherein the contract |anguage was found to be
anbi guous and the Board held that no extrinsic evidence was
i ntroduced at the hearing which would denonstrate a nutual
understanding or intent of the parties. The Board found that the
evidence did not reflect any policy change under G ant Joint
Uni on_H gh School District (1982) PERB Decision No. 196, and thus
there was no 1 ndependent violation of the Educational Enploynent
Rel ati ons Act) .

The Board has jurisdiction to interpret contract |anguage in
order to resolve an unfair practice charge. (Gant_Joint Union
H gh School District; supra, PERB Decision No. 196, at p. 8;
Victor Valley. Union H gh _School District (1985) PERB Deci si on No.
487, at p. 25.) Because this case alleges an independent
violation of the Act (i.e., a policy change) which requires the
Board to interpret ‘the contract |anguage, this exception has no
merit.




In order to make a decision with regard to instructional
:need-in Article VII C (l1)(a)(l) of the M, * specifically,
whet her a certain class wll be taught for three years by a Unit
18 lecturer, the University nmust take financial and fisca
considerations into account. O herw se, the University could not
accurately project whether resources will be available to support
t hree-year appointnments. Once it has been decided that a course
wi Il be taught for three years by a Unit 18 lecturer, the
University nust then apply the criteria delineated in
Article VII C (lI)(a)(2). Financial or fiscal considerations are
not anong the criteria specified, and therefore cannot be taken
‘into consideration at that stage of the decision-making process.

It is, therefore, not a unilateral change to take financi al
considerations into account at any tinme; it is a unilatera
change to take such factors into account only when consi dering
Article VI1 C. (1)(a)(2), when instructional need has al ready been
det er m ned.

In this case, the decision to create a percentage ratio of
three-year to one-year appointnents (70 percent 3-year to
30 percent 1-year) was not based upon the criteria established
under the MOU. The University has therefore interjected criteria
into the determ nation not agreed upon by the parties. Based
upon that finding, UC has violated the Act by unilaterally
i npl enenting a change in the parties' agreed upon policy with

regard to post-six-year reappointnents.

YSee proposed deci sion, pages 4-7.
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- The Renedy

Based upon a finding that UC violated the Act on its Santa
Cruz canpus, the ALJ issued a cease-and-desist order and a return
to the status quo ante, ordering the .University, beginning with
t he next academ c year follow ng the date the decision becones
final, to increase the percentage |evel of any three-year
appoi ntnents nade in violation of the MU to at |east the
percentage level the lecturers held during the year prior to
t hese three-year appointnents. He also ordered back pay be
reinbursed to all lecturers who suffered |osses as a result of
~this violation and ordered the University to post a-notice at the
Santa Cruz canpus.

We do not adopt that portion of the order which requires fhé
UC to increase the percentage |level of the reduced three-year
-appoi ntments which resulted froma violation to at |east the
percentage |level the lecturers held during the year prior to the
t hree-year appoi ntnents, because it would not conport with the
terms of the Agreenent. Although it is true that a unil ateral
change violation is generally renedied with a return to the

status quo ante (R o Hondo Conmunity_ College District (1983)

PERB Decision No. 292), in this case, the renedy should not or der
the parties to do sonething which is in contravention of the
contract.

Neither the MOU itself, nor any extrinsic evidence, show

that the MU required UC to grant reappointnments at a certain

o percehtage. On'the contrary, Article VII (c)(1)(b) -states with

regard to post-six-year appointnents:

11



The three-year appoi ntment does not guarantee
that either the percentage of appointnent or
the specific teaching assignment will be
constant for each quarter or senester during
the termof the three-year appointnent. The
appoi ntnment letter shall specify the m ni mum
percentage tinme for each quarter or senester
of the three-year period and the quarters or
senesters during which the faculty/instructor
in the unit shall be enpl oyed.
Faculty/instructors in the unit appointed at
| ess than 100% time and/or for less than the
full academ c year nmay be subsequently

of fered additional courses or additiona
academ c duti es.

Based upon the contract |anguage, there is no indication
that a | ecturer nmust be appointed for a percentage of tinme equal
'to his nost recent appointnment or any other specific percentage
- of appointnent. In fact, it is apparent that the percentage of
appointnment is not guaranteed and that the percentage of
appoi ntnment may vary even within the three-year tinme period.

- There was no evidence presented that the parties agreed that a
t hree-year appoi ntnment woul d be based upon the current percentage
of appointnment of the individual |ecturer.

In addition, by requiring the lecturers to be appointed at
the percentage they held in the year prior to the violation, the
Board woul d not truly be returning the lecturers to the position
t hey woul d have held had the violation not been conmtted. The
only way to achieve that is to order conpliance proceedi ngs
wherein it wll be determ ned what the instructional need
actually was in the 3-year period, and any harmed |ecturers wll
receive restitution. The violations occurred with regard to

‘three-year appointnents beginning in the 1987-88 school year,
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therefore, we find that back pay is sufficient to restore the
..statue quo ante.
Wth regard to the posting requirenent, the proposed

‘deci sion required posting at the Santa Cruz canpus only. W find
it nore appropriate that the notice be posted system de,

al t hough the notice itself will specify that the violation
occurred on the Santa Cruz canpus. This is so because the naned
respondent is the Regents of the University of California, and
not solely the Santa Cruz canpus. Furthernore, the violation to
be renedi ed by the posting order concerns contract |anguage
applicable to the entire unit, mhdse menbers are enpl oyed at all

Uni versity canpuses. (Trustees of the California State
Uni versity (1988) PERB Order No. Ad-174-H.'?») The Order and

Noti ce have been nodified accordingly.
ORDER
Los Angeles - Case No. LA CE 235-H

Based upon the foregoing findings of fact and concl usions of

law, and the entire record in this case, the Board REMANDS this

YAl of the lecturers who net the criteria provided in the
MOU wer e given 3-year appointnments, albeit at reduced levels, in
order to allow the then chair of the Santa Cruz witing program
to avoid termnating the enploynent of sonme of the |ecturers.

2AFT al so argues that a systemwide renedy is appropriate,
based upon the Santa Cruz violation. W reject this argunent.
Al t hough our decision concerning interpretation of the MU can be
gi ven preclusive effect over the sanme issue under the doctrine of
collateral estoppel in a future case, a finding of a violation on
each canpus nust be proven by the facts of each case. This is
‘especially -true as +there is-no evidence of a systemw de.change in
-policy, and. in light of the ALJ's finding that the MOU was
adm ni stered by each canpus autononously.
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case to the Chief ALJ and ORDERS that evidence be received on the
-1ssue of timeliness as discussed,in this decision, and to nmake
suppl enental findings of fact and conclusions of |aw on the issue
of tineliness, whereupon such findings .and conclusiqns shal | be
forwarded to the Board.

Santa Cruz - Case No. SF-CE-272-H

- Based upon the foregoing findings of fact and concl usi ons of
law, and the entire record in this case, the Board finds that the
Regents of the University of California violated section 3571(a),
(b) and (c) of HEERA. The Board REMANDS this case to the San
Franci sco Regional Director and ORDERS that conpliance
proceedings be instituted, in order to determ ne actual
instructional need at the Santa Cruz canpus during the three-yeaf
period in question (academc years 1987-88, 1988-89 and 1989-90),
upon whi ch back pay will be awarded to any unit nenbers.who
suffered harmas a result of reduced percentage appointnments in
viol ation of the Act.

| T IS HEREBY ORDERED that the Regents of the University of
California and its representatives shall:
A CEASE AND DESI ST FROM
| 1. Interfering wwth the exercise of rights guaranteed
under the H gher Education Enployer-Enpl oyee Rel ations Act by the
Uni versity's enployees in the nonsenate instructional unit by
unilaterally changing the criteria for post-six-year appointnents

contained in the Menmorandum of Understanding (M) between the
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Uni versity and University Council-Amrerican Federation of Teachers
:(Federation) during ifs term w thout the Federation's consent.

2. Denying the Federation rights guaranteed to it by
t he Hi gher Education Enpl oyer-Enpl oyee Rel ati ons Act by
unilaterally changing the criteria for post-six-year appointnents
contained in the MOU, wthout the Federation's consent.

3. Failing and refusing to neet and negotiate in good
faith with the Federation by unilaterally changing the criteria
for post-six-year appointnents contained in the MOU, w thout the
Federation's consent.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE POLIC ES OF THE H GHER EDUCATI ON

EMPLOYER- EMPLOYEE RELATI ONS ACT:

1. Make whol e any unit nenber at the University of
California, Santa Cruz canpus, who is found to have suffered
- economc harmas a result of reduced percentage appoi ntnents nmade
in contravention of the MU and HEERA, in accord with the
conpl i ance proceedi ngs ordered herein.

C 2. Wthin thirty-five (35) days follow ng the date
this decision is no |onger subject to reconsideration, post at
all University of California canmpuses, in all work |ocations
where notices to enpl oyees are customarily placed, copies of the
Noti ce attached as an Appendi x hereto, signed by an authorized
agent of the Regents of the University of California. Such
posting shall be maintained for a period of thirty (30)

consecutive workdays. Reasonable steps shall be taken to insure

15



that this Notice is not reduced in size, defaced, altered or
covered by any material.

3. Witten notification of the actions taken to
conply with this Oder shall be nmade to the San Francisco
Regi onal Director of the Public Enploynent Relations Board in

accordance with her instructions.

Chai r person Hesse and Menber Craib joined in this Decision.
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APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-272-H
University Council-Anerican Federation of Teachers v. The Regents
of the University of California, in which all parties had the
right to participate, it has been found that the Regents of the
University of California violated the H gher Education Enpl oyer-
Enpl oyee Rel ations Act, section 3571(a), (b) and (c), by
unilaterally changing the requirenments for post-six-year, three-
year appointnents for nonsenate instructional unit enployees
during the termof a negotiated agreenent with University
Counci | - Aneri can Federation of Teachers (Federation) at its Santa
Cruz canpus.

As a result of this conduct, we have been ordered to post
‘this Notice and we wll:

A CEASE AND DESI ST FROM

1. Interfering wwth the exercise of rights guaranteed
under the H gher Education Enpl oyer-Enpl oyee Rel ations Act by the
University's enployees in the non-senate instructional unit by
unilaterally changing the criteria for post-six-year appointnents
contai ned in the Menorandum of Understanding (M) between the
Uni versity and the Federation during its term wthout the
Federation's consent.

2. Denyi ng the Federation rights guaranteed to it by
.the Higher Education Enpl oyer-Enpl oyee Rel ati ons Act by
“unilaterally changing the criteria for post-six-year appointnents
contained in the MOU, wthout the Federation's consent.

3. Failing and refusing to neet and negotiate in good
faith with the Federation by unilaterally changing the criteria
for post-six-year appointnents contained in the MOU, wthout the
Federation's consent.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCOLICIES OF THE H GHER EDUCATI ON
EMPLOYER- EMPLOYEE RELATI ONS ACT:

Make whol e any unit nenber at the University of
California, Santa Cruz, canpus who is found to have suffered



econom c harmas a result of reduced percentage appoi ntnents nade
in contravention of the MU and HEERA, in accord with the
conpl i ance proceedi ngs ordered herein.

Dat ed: THE REGENTS OF THE UNI VERSI TY
OF CALI FORNI A

Aut hori zed Representative

THIS I'S AN OFFI Cl AL NOTI CE. I T MUST REMAI N POSTED FCR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

UNIVERSTY COUNCL-AMERICAN
FEDERATION OF TEACHERS Unfair Practice
Case Nos. SF-CE-272-H

LA- CE- 235-H

PROPOSED DECI SI ON
(2/ 24/ 89)

Charging Party,
V.

THE REGENTS OF THE UNI VERSI TY
OF CALI FORNI A,

Respondent .

Appear ances: Leonard, Carder & Zuckerman by WIlliam H Carder
for University Council-Amrerican Federation of Teachers; Mrcia J.
"Canning and Susan H von Seeburg for the Regents of the

Uni versity of California.

Bef ore Douglas Gall op, Adm nistrative Law Judge.
PROCEDURAL HI STORY

On Novenber 17, 1987, Uni versity Council - Anreri can Federati on
of Teachers (hereinafter Association) filed an unfair practice
charge in Case SF-CE-272-H alleging that the Regents of the
Uni versity of California (hereinafter Respondent or University)

vi ol ated section 3571(a), (b), (c) and (e) of the Hi gher

Educati on Enpl oyer-Enpl oyee Rel ations Act (hereinafter HEERA or
Act), ! by unilaterally nodifying terns and conditions of

enpl oynent contained in a nenorandum of understandi ng between the
parties, at Respondent's Santa Cruz, California canpus. On My

4, 1988, the Association filed an unfair practice charge in Case

Yhe HEERA is codified at Government Code section 3560 et
seq. Unless otherwise indicated, all statutory references herein
are to the Govemment Code

This proposed decision has been appealed to the

Board itself and may not be cited as precedent

unless the decision and its rationale have been

adopted by the Board




LA- CE- 235-H al | egi ng that Respondent viol ated section 3571(a),

. (b) and (c) of the HEERA by nodifying the sane provisions of the
menor andum of understanding, at its Los Angeles canpus. On
February 26, 1988,.the then Acting CGeneral Counsel of the Public
Enpl oynment Rel ations Board (hereinafter PERB) issued a conpl aint
in Case SF-CE-272-H alleging said nodification as violative of
section 3571(a), (b), and (c), and on.June 21, 1988, issued a
conplaint in Case LA-CE-235-H alleging this conduct as violative
of section 3571(b) and (c). Respondent filed answers to the
conpl aints denying the conmm ssion of unfair practices and
alleging various affirmative defenses. An informal settlenent
conference was conducted in Case SF-CE-272-H, but the matter was
not resolved, and the parties declined to participate in an
informal settlenent conference in Case LA-CE-235-H  The cases
ﬁere consolidated for hearing, and after a pre-hearing

- conference, the hearing was conducted on Cctober 12, 13, 14, 17
and 19, 1988. The parties filed post-hearing briefs, and the

matter was submtted for decision on February 15, 1989.

FI NDI NGS OF FACT

Backgr ound:

Respondent, which operates a statew de system of public
universities, is an enployer within the neaning of section
3562(h). The Associ ation, an enployee organization within the
meani ng of section 3562(j), is the exclusive representative of a
statewi de unit of Respondent's non-senate instructiona

enpl oyees. The unit, totalling between 1,800 and about 2,000



enpl oyees, primarily consists of lecturers who are not on tenure
.track to becone permanent faculty nenbers. They serve two mj or
functions for Respondent, the first being to act as fill-ins for
tenured staff on |l eave, and the second being to provide
instruction for specialized courses which the tenure-track staff
(whi ch nunbers about 8,000) does not have the specialized
training and/or desire to teach. Respondent al so enpl oys
teachi ng assistants, who are usually graduate students, to
perform sone of these functions. Historically, Respondent had
offered lecturers appointnents ranging in length from one quarter
to one year, although two-year appointnents were possi bl e under
Respondent's policies. -Part-tine appointnments were common, and.
Respondent's policy also provided for split appointnents, whereby
| ecturers woul d teach courses for nore than one departnent.
Respondent also had a policy Iimting the enpl oynent of
| ecturers, known as the "eight-year rule.” Under that policy,
lecturers who had taught courses at a canpus for eight years at .
over 50% tinme were only eligible for continued enploynent at no
nmore than a 50% appointnent. It was this lack of security in
enpl oynent that the Association sought to change when it
conmenced negotiations with Respondent for an initial agreenent.

Bargai ning H story and Fi ndi ngs Based Thereon:

The initial agreenent, which took sone 27 nonths to
negoti ate, becane effective on July 1, 1986, and was
renegotiated, in part, effective for the period July 1, 1987 to

June 30, 1990. Both agreenents contain the sanme provisions with



respect to appointnments of unit nmenmbers. Those provisions, in
.pertinent part, read as foll ows:
Article VII1. APPO NTMENT

A. CGeneral Provisions

1. Upon the execution of this Menorandum of
Under st andi ng the provisions of APM 287-17 (Terns
of Service) shall no |onger be applicable.

2. When a faculty/instructor in the unit is offered
an appoi ntment or reappointnment, she or he shal
be informed in witing of:

a) the title of the position;
b) the salary rate;
c) the name of the enploying departnment;

d) the period(s) for which the appointnment
is effective;

e) t he percentage of tine;

f) the nature of the appointnent and the
general responsibilities; and,

s)] the nane of the departnent chair,
program head or other person to whom
the faculty/instructor in the unit
reports.

3. Letters of appointnent or reappointnent
shal | be consistent with this Menorandum
of Understanding. If conflicts exist,
this Menorandum of Understandi ng shall
be controlling.

4. The appoi ntnment or reappoi ntment shall have
a definite ending date and shall termnate
on the last day of the appointnent set forth
in the letter of appointnent. The
appoi nt nent or reappoi ntnent may be
termnated prior to the ending date of the
appoi ntnent in accordance with the provisions
of this Menorandum of Understandi ng.

5. The University has the sole right to assign
enpl oyees to teach courses offered by the

4
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lniti

Uni versity, and to assign other -duties.
Wenever possible the faculty/instructor
in the unit should be consulted in
advance of these assignnents.

One (1) year of service is defined as
three (3) quarters or two (2) senesters
for 9-nonth appointees and four (4)
guarters or equivalent for 11-nonth
appoi ntees at any percentage of tine of
service in any unit title at the sanme
canpus.

Lecturers on track to SCE and the

Lecturers with COE, title codes 1600,

1602, 1605, 1606, 1610, 1615, 1616, and
1619, will be appointed and evaluated in
accordance with the applicable

procedures currently in effect at the

time of inplenmentation of the Menorandum

of Understandi ng, unless otherw se

agreed to in witing by the parties to this
Menor andum of Under st andi ng.

Provisions of this article will not
apply to faculty/instructors in the unit
whose appoi ntnents have indefinite
endi ng dat es.

Al'l appoi ntment and reappoi nt nent

deci sions shall be nade at the sole

di scretion of the University except as

provi de herein and shall not be subject
to Article XXXI'll. Gievance Procedure
except for procedural violations.

The provisions of this Article are not
subject to Article XXXIV. Arbitration.

al Appoi nt nent and Reappoi nt nent

Appoi nt nent and Reappoi nt nent

a) Normal |y, the initial appointnment shal
be for a period of service of one (1)
academ c year or less. However, the
initial appointnent may be for a period
of up to two (2) academ c years.

b) Reappoi ntment (s) during the first
six (6) years of service at the sane



C

Post

canpus may be for a period of up to
three (3) academ c years.

The duration of an appointnent or
reappoi ntnent shall be at the sole
di scretion of the University, except
as provided in this Article.

Eval uati on

a)

b)

d)

Any reappoi ntnent shall be preceded

by an eval uation of the perfornmance

of the faculty/instructor in the unit
whi ch shall be undertaken in accordance
W th each canpus' applicable review
procedure in effect at the tine.

As soon as possible prior to the
initiation of an eval uation
faculty/instructors in the unit shal
be notified of the purpose, timng,
criteria, and procedure that will be
f ol | oned.

Eval uati ons of individual
faculty/instructors in the unit for
reappoi ntnment are to be nmade on the
basi s of denonstrated conpetence in
the field and denonstrated ability in
teaching and other assigned duties
whi ch may include University
co-curricular and community service.
Reappoi ntnent to the senior rank
requires, in addition, service of
exceptional value to the University.

Faculty/instructors in the unit may
provide letters of assessnent from

ot hers including departnental
faculty/instructors in the unit to

the departnent chair, the chair's

equi val ent or other designated official
as part of the evaluation process.

Si x Years of Service

Reappoi nt nent s

Reappoi nt nents whi ch commence at or
beyond six (6) years of service at the
sane canpus can be nade only when the
following criteria have been net:
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1) there is a continuing or
anticipated instructional need
as determ ned by the
University;, or, there is need
for teaching so specialized in
character that it cannot be
done with equal effectiveness
by regular faculty menbers or
by strictly tenporary appointees,;
and, if so found,

2) the instructional performance
aPproprlate to the responsibilities
of the faculty/instructor in the
unit has been determ ned by the
University to have been excellent,
based upon the criteria specified
in Section E.

b) Provided that the criteria set forth in
Section C 1.a) continue to be net,
reappoi ntments shall be made for
three-year periods. The three-year
appoi nt ment does not guarantee that
el ther the percentage of appointnent or
the specific teaching assignment wll
be constant for each quarter or semester
during the termof the three-year
aﬁp0|ntnent. The appointment letter
shal | spe0|fK the m ni mum percent age
time for each quarter or semester of
the three-year period and the quarters
or senesters during which the
faculty/instructor in the unit shall be
enpl oyed.  Faculty/instructors in the
unit appointed at |ess than 100% time
and/or for less than the full academc
year may be subsequently offered
addi tional courses or additiona
academ c duties.

c) Revi ew for subsequent three-year

aﬁpointnents will normally occur during
the second year of each three-year
appoi nt ment .

The foregoing provisions represent a substantial departure

fromthe initial proposals by the parties. The Association



‘initially proposed a system of increasingly |onger appointnents,
~culmnating in an indefinite contract and a "Certificate of
Conti nuous Enploynent."” The University initially rejected any
provisions for tenure in enploynent for lecturers, and desired to
retain total discretion in appointnent decisions. The parties
soon were at | oggerheads on this and other issues, and fornal
bargaining virtually ceased. Progress was nmade during a series
of informal neetings in May and June 1985, and Respondent began
to rethink its position on the length of appointnents for |ong-
termlecturers. Comrencing on Cctober 24, 1985, the parties
exchanged a nunber of appointnents.proposals, culmnating in
tentative agreenent for an appointnents article on February. 7,
1986. Upon agreenent to the entire contract, that |anguage
became part of the 1986 agreement, and was reiterated in the
current agreemnent.

Much of the testinmony and docunentary evidence presented at
" the hearing consisted of various w tnesses' interpretations of
the appointnents article, the positions taken by the parties
during and after the conpletion of negotiations, and various
interpretations given to the article in Respondent's policy
manual s and ot her publications. Upon review of the record,
certain elenents of this article are apparent, and need no

interpretation.? First, it is clear that Article VI1 (B) is an
p

therefore, any testinony to the contrary is not credited if
it alleges that a different neaning was agreed to at the
bargaining table; or is considered irrelevant if it consists of
- all eged statenments made during the course of the ever-changi ng
=positions of the parties during the negotiations, or a witness'
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express limtation on Respondent's discretion in making post-six-
.year appointments.® Secondly, Article VII1 (C)(l1)(b), onits

face, mandates three-year appointnents for |ecturers who have
conplefed six years of enploynent at the sanme canpus, provided
that certain conditions are met.* Thus, Article VI1 (O (I)(b)
states that such appointnents "shall" be nade for three-year

peri ods, and upon reaching agreenent on this article, it is

found, as wtnesses for the Association testified, and as their
bargai ning notes reflect, that Robert Bickal, Respondent's then
chief negotiator, comented that three-year appointnents were now

"mandat ory."®

personal interpretation of the provisions.

3Any doubt on this issue is resolved by the fact that

‘Respondent's proposed Article VII (A)(9), as of February 7, 1986,
read, "A| appointnment and reappoi ntnent decisions shall be nmade
at the sole discretion of the University . . . ." The

Associ ation objected to this |anguage, and the parties, on that
date, initialed the current |anguage, which reads, "Al

. appoi ntment and reappoi nt nent decisions shall be nmade at the sole
~discretion of the University except as provided herein "
(Enmphasi s added.)

“Again, any testinony that the parties agreed to a contrary
interpretation is not credited, and pre-agreenent positions and
personal interpretations are considered irrelevant.

°Bi ckal , when confronted with this statement, did not deny
having nmade it. H's explanation, that he only neant that the
Uni versity was required to "consider individualsS for the
possibility of three-year appointnents” is irrelevant in the
absence of evidence that such an interpretati on was comuni cat ed
to the Association. Furthernore, in light of his use of the
‘ternms, "mandatory" and "major concession," on February 7, 1986,
it is also concluded that Bickal neant exactly what he said when

.-~the parties.reached agreenment on this article.
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Theref ore, Respondent, under the agreenent, was and is
obligated to grant three-year appointnents in accordance with the
requi renents set forth in Article VII (C(l)(a). Those
requirements are: 1) Six years of service at the sanme canpus;

2) Continuing or anticipated instructional need as determ ned by
Respondent, or a specialized need for instruction; and, 3)
Excel l ence in instructional performance.

Astoni shingly, through the entire course of these |engthy
negoti ations, the parties never defined the term "instructiona
need." One not privileged to any specialized nmeaning for the
termwould ordinarily assune that it neans what it appears to, on
‘its face: the need for instruction, which is the neaning
~attached to it by the Association's wi tnesses. Recognizing that
the term may have“a special nmeaning in the context of
Respondent's operations, the parties were permtted to present
testinmony and docunentary evidence as to any commonly under st ood
different neaning for the termin the academ c community, and
circunstantial evidence that would show a specialized
understanding of the termby the parties. Not surprisingly, the
interpretations ranged in length fromone-liners to detail ed
anal yses covering several pages of transcript. Also not
surprisingly, the interpretations, in substance, ranged fromthe
rat her straightforward neaning attached to the phrase by the
Associ ation's witnesses, to an all-enconpassi ng concept that
would, in effect, permt Respondent to deny three-year

appoi ntnments on the basis of virtually any consideration it

10



deermed relevant. Wiile nost, if not all, ‘of Respondent's

- -Wi tnesses appeared to be notivated by a deep-seated bias agai nst

relinquishing any control over appointnents, even if their
interpretations of the term "instructional need,"” were credited
(and there were certainly many conflicts in testinony and
docunentary evidence as to Respondent's interpretation of Article
VI1), Respondent has clearly failed to establish any nutually
understood neaning for the term "instructional need" other than
woul d be suggested by the dictionary definition.?®
Respondent contends that the parties agreed or understood

that financial considerations could be considered in determning
“instructional need. I nasmuch as Article VII - (CQ nowhere nentions

financial considerations, it is Respondent's burden to prove that

t is noted that initially, the appointnments proposals
referred to Respondent's "instructional and programmtic" needs
‘in determning the availability of three-year appointments. The
term "programmatic," (which was also the subject of extensive
definitional testinony) was deleted at the Association's §

i nsistence, on the stated ground that it would permt arbitrary
action by departnments opposed to three-year appointnents.
Respondent presented evi dence that Marde G egory, the

Associ ation's chief negotiator, at one point acknow edged that
instructional need "in one sense" includes programmatic need, and
t hat Robert Bickal, on agreeing to delete the term "program
matic," stated that instructional need flows from (or is the
residue of) programmatic need. Neither of these isolated and

rat her vague statenents establish that the parties agreed that
Respondent woul d have the broad-based discretion in post-six-year
appoi ntments clai med by Respondent's witnesses. To the contrary,
the credible evidence establishes that the Association requested
that the word, "programmatic," be deleted fromArticle VII for
the stated purpose of preventing arbitrary action by departnents
opposed to three-year appointnents, and that in deleting the
term Respondent acknow edged that unless a program or curriculum

:was changed or elimnated by the academ c senate, three-year

appoi ntnments woul d be mandatory, and based only on instructional
~~need and excel |l ence.

11



the parties clearly agreed to this. The strong preponderance of
t he evidence, however, is to the contrary. It is undisputed that
during negotiations, the Association's representatives repeatedly
expressed a serious concern that certain departnments, fearful of
the "soft noney" basis for funding |lecturer positions, would be
recalcitrant in making three-year comm tnents, and that Bickal
assured those representatives that under the agreenent, this
woul d not be permtted. There is also no dispute that the

Associ ation's representatives specifically asked if there would
be any quotas placed on three-year appointnents, and that Bickal
rassured themthat this would not happen.

Al'so highly significant in this deternfnation is the fact
that before agreeing to the appointnents article, Respondent had
carefully calculated the nunber of |ecturers who woul d be
eligible for post-six-year reviews, and had concluded that the
nunber woul d be small, perhaps 15% 16% | n addition, Respondent
was fully aware that even that nunber would be reduced through
term nations and failures to obtain "excellent" ratings in the
reviews. Thus, while the sonewhat dire inplications that sone
Respondent's w tnesses predicted would arise frominterpreting
the agreenent to exclude financial considerations fromthese
appoi ntnments mght be true if applied to a substantial portion of
Respondent's faculty, the evidence establishes that the parties
~understood that Article VIl would only apply to a very snall

percentage of the entire faculty budget.
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Furthernore, Bickal, when testifying, initially supported
+ the interpretation of the Association's witnesses when he stated:

Al right. Instructional [need] neant pretty

much, | think, what the termwoul d suggest,

that there was ongoing need in an area of -

in an academ c discipline for which a

| ecturer had been or was to be enpl oyed.
Bi ckal then defined the term "programmatic need,” and included
resource considerations in his definition of that term Later in
his testinony, Bickal was again asked to state what he understood
the term "instructional need,” to nean, and this time, he added
that it included the anticipated resources to support a three-
year appointnment. Bickal further added that funding and
appoi ntment decisions are "inextricable." \Wen called as a
rebuttal w tness near the close of the hearing, however, Bickal
testified that in determ ning the percentage |evel of the three-
year appointnents, Article VII (Q(l)(b) permts a reduced
per cent age appoi ntment based on the difficulty in projecting the
"l evel of work" over the three-year period. At that point,
Bi ckal made no reference to financial considerations. Based on
the foregoing, it is concluded that at no tine did Bickal state
to the Association's representatives that financia
considerations would be a determ native factor in Arficle Vil (O

reappoi nt ment decisions and that, in fact, he understood that

financial considerations would not be a factor, at |east beyond
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the decision as to whether specific courses would be taught, as
opposed to broader financial considerations.’

Finally, wth respect to finances, the record establishes
that the parties agreed to deal with unanticipated financial
problens by virtue of layoffs, and not by limting initial three-
year appointnents. The Association had initially proposed a
"faculty displacenent” article which afforded substantial job
security for unit nenbers. It is undisputed that when Respondent
initially agreed to the concept of three-year appointnents,

Bickal insisted that a traditional |ayoff provision replace the
faculty displ acenent proposal to cover financial energencies. In
his comments on February 7, 1986, when the parties reached
tentative agreenent on Article VII, Bickal stated, "Nowthat we
have mandatory, mnultiple year appointnents, the |ayoff procedure

becones inportant.” The Associ ation subsequently agreed to a far

‘Bickal's testinony, that he told the Association's

- representatives that resources would be considered both before
“and after three-year appointnents, is not credited. Said
testinmony conflicts with the docunented bargaining history of
Article VIl1, and it is highly unlikely that the Association, in
agreeing to a layoff proposal, would have also agreed, in effect,
to give Respondent "two bites at the apple” in limting

appoi ntnents. At any rate, even if Bickal did, at some point
during negotiations, make such a statenent, the |anguage agreed
to by the parties and Bickal's statenents on February 7 override
any m d-point positions he may have taken. In addition, any
statenments made by Respondent's other negotiating team nenbers at
various md-points in the negotiations which would conflict with
this interpretation are irrelevant. |In this regard, the
Association was entitled to rely on Bickal's statenments as chief
negoti ator, and not on any m xed signals that may have been given
.-by lesser. authorities. Again, it is the final agreenent of the
-parties that is determ native, and not their ever-changi ng

.-postures .during negoti ati ons.
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nore restrictive layoff article than the provisions contained in
its-faculty displacenent proposal. Thus, the parties
specifically agreed that in exchange for nore traditional |ayoff
provi sions, financial considerations would be deferred to |ayoff
deci si ons. ®

Based on the foregoing, it is concluded that the parties
agreed, in effect, by virtue of Article VII, that if courses were
going to be taught for the next three years by a |lecturer, as
opposed to tenured faculty or teaching assistants, eligible
| ecturers would be reviewed and woul d receive three-year
appointnents if rated excgllent. It is also concluded that the
‘three-year appointnments were to be effective imediately upon
conpletion of the six-year review, and Bickal's testinony, that
mul ti pl e-year appoi ntnments would only commence in the appoi ntnent

subsequent to the six-year review appointnent, is not credited.®

!This conclusion is reinforced by Bickal's comments at the
February 20, 1986 bargai ning session, as reflected by
Respondent' s bargai ning notes, that Respondent was proposing
| ayoff language ". . .as the quid pro quo for appointnents and
‘mul ti pl e year -appoi ntmrents when circunstances justify. Oherw se
it would be difficult to make these appointnents.”

G egory credibly denied that any such understandi ng was
reached, none of Respondent's other w tnesses contended that this
was agreed to or is a valid interpretation and Respondent, in
practice, has never adopted such an interpretation. Bickal, and
several Respondent's other w tnesses, had a disturbing tendency
to justify their conduct on the basis of ex post facto
contractual manipulations. Article VIl (Q(l)(c) reads, "Review
for subsequent three-year appointnments will normally occur during
t he second year of each three-year appointnment.” This clearly
does not limt three-year appointnents to those subsequent to the
appoi ntnent at the six-year review. On the other hand,
Respondent' s Novenber 7, .1985 proposal for Article MI., (O(l)(c)
read, "Provided that the criteria set forth in paragraph Gl-a
above [instructional and programmatic need, and excell ent
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| npl enentation of Article VII:

| npl enent ati on of ‘the collective bargaining agreenent has
largely been left to Respondent's canpus admi nistrators.
Respondent produced several w tnesses and docunentary evi dence,
including interpretative canmpus publications, show ng the various
meani ngs given to the appointnents article by the office of the
President, and by the Santa Cruz and Los Angel es adm ni strations.
Those interpretations are by no neans consistent, even within the
canpuses, and are marked by the re-infusion of the term
"programatic need," and ever-w dening definitions of the term
“"instructional need."' It is undisputed that the Association

did not protest any of these generalized interpretations, and did

not file any unfair practice charges thereon. The evidence,

per formance] continue to:be net, subsequent appoi ntnents shall .be
for three (3) year periods."” Arguably, that |anguage woul d
support Bickal's testinony, which is probably why it was

changed. Bickal surely nust realize that the current |anguage
and the parties' interpretation thereof does not support his
testinony, and such a contrivance only weakens the persuasiveness
of Respondent's argunents.

By way of exanple, Respondent's Contract Administration
Manual dated Cctober 1986 contains a nuch broader definition of
the term "instructional need,"” than does the July 1986 version
of the same manual. Neither, however, includes financia
resources as a factor to be considered, as contrasted with
Respondent's UCLA Summary of Policy and Procedure, dated Cctober
20, 1986, which includes as a factor the determ nation that
sufficient funding wll be available to support three-year
appoi ntnments. Wth respect to the nore inportant issue of
whet her the parties agreed to include financial resources as a
consi deration, the Cctober 20, 1986 Contract Adm nistration
Manual , even in its broadly phrased terns, contends: "As was
stated at the bargaining table, a whole series of academc
...decisions will need to be made at the canpus, w th™The fina
residue being the determ nation regarding instructional need.”
. (Enphasi s added.)
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however, reflects that no specific adverse action was taken

~..during the first .academ c year under the agreenment based on those

interpretations. Rather, and apparently due to the relatively
few | ecturers eligible for post-six-year reviews at Santa Cruz
and Los Angel es, the Association was satisfied that Respondent
was conplying with Article Vi1,

The situation radically changed in the second year that the
parties operated under the agreenent. The Association's evidence
focused on the witing prograns at the two canpuses, although
sone evidence was presented as to violations in other departnents
at those canpuses. At Santa Cruz, the then Academ c Vice
‘Chancel l or sent l|letters dated February 5, 1987 to the deans of
the College of Letters and Science specifically limting |ong-
term funds for tenporary appointnents to 70% of the faculty pool
for long range curricular need, and specifying the nunber of
positions that could be filled in the divisions based on | ong-
termneed. Those |limtations were based on admttedly very
conservative coll ege-w de resource projections. Roswel |
Spafford, a lecturer in the witing programat Santa Cruz and the
Associ ation's contract admnistrator for that canpus, credibly

testified that she first saw one of these letters in June 1987.

"The evi dence shows that Respondent, while sonetines
adopting a broad interpretation of Article VII, ultimtely
justified its refusal to grant sonme |ecturers |ong-term
appoi ntnents based on anticipated changes in course offerings or
plans to increase the level of tenure-track faculty teaching
t hose courses, which are both factors which the Associ ation
Considers wthin the anbit of instructional need.
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Prior to this, Spafford had been generally infornmed, at a witing
program neeting, that there would be sonme sort of limt placed on
the nunber of lecturers who would be permtted to undergo post-

Si X-year reviews. Spafford testified that the neeting took place
in the |last week of May 1987. In a grievance dated June 16,

1987, alleging the limt on long-term appointnents as violative
of the agreenent, however, Spafford set forth May 18, 1987 as the
"date of occurrence or know edge" of the alleged contract

vi ol ation. *?

In a letter dated Cctober 12, 1987, Bickal, acting in his
‘role as Director of Labor Relations for the Santa Cruz canpus,
deni ed that any contractual violation had taken place, but
decided that it would be nore appropriate to place dollar
ceilings on long-term appointnents rather than to express the
limtsinterns of positions. On Novenber 4, 1987, those linmts
were conmuni cated to the various college divisions. M chael
Cowan, Dean of Humanities, set forth additional reasons for
[imting the nunber of |ong-term appointnents in the witing
program including the use of "tenporary lecturers,” "ladder
rank" faculty (e.g. tenure-track faculty) and teaching
assistants. The credi ble evidence, however, establishes that
Cowan was aware that it was highly unlikely that any of these

courses, at least inthe witing program were likely to be

2The parties agree that Article VII only-permts grievances
pertaining to violations of that Article to be processed to the
‘last pre-arbitration |evel.
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taught by "ladder rank"™ faculty, or that additional teaching

assi stants woul d be used to teach the courses then taught by

| ecturers. In addition, Spafford and Paul Skenazy, then the
Chairman of the Santa Cruz witing program credibly testified
that Cowan admtted to themthat the financial limtations placed
on him by the Academ c Vice Chancellor had influenced his

deci sions regarding allocating |ong-term appointnents to the
witing program and that while he advocated a "mx" of
instructors in the program it would have been a different m x

wi thout the financial limt on |ong-term appointnents. Cowan did
not testify.

In letters dated January 22, 1988, Cowan set specific limts
on the nunber of long-termpositions in the various departnents
in the College of Letters and Science. In the witing program
Skenazy, who had vigorously opposed the Iimt. on |ong-term
appoi ntnents as both educationally unsound and as a violation of
the agreenent, commenced the six-year reviews. Mre lecturers
were reviewed as excellent than full-tinme positions were
avai l able. Sone of these lecturers had worked full-tine the year
before, while others had been enpl oyed on part-tine appoi ntnents.
Rat her than conpletely termnnating the enploynent of sone of the

| ecturers®® Skenazy, under protest, assigned all of the lecturers

BThe parties agree that the prefatory |anguage of Article
VII (O(l)(a) neans that unless a lecturer receives a three-year
appoi nt mrent at sone percentage of enploynent |evel after six

»-years, the lecturer.cannot receive.a shorter appointnent, and

therefore, is ineligible for any further enploynent at that
canpus.
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who were rated as excellent to part-tine, three-year

appoi ntnents. Spafford credibly testified that |lecturers in
other departnents simlarly received reduced-|evel three-year
appoi nt nent s. It is undisputed that no |ecturer at Santa Cruz
was termnated as the result of the financial limts placed on
the departnents, and that the lecturers were free to, and in sone
cases did, receive supplenental appointnents up to full-tine
posiiions on a year-by-year basis.*

The conduct conplained of at the Los Angel es canpus stens
froma decision by Raynond L. Orbach, Provost of the Coll ege of
Letters and Science, on Cctober 5, 1987, to set a limt on the
al l ocation of ‘long-term appointnments for the witing program
there. The Association contends that this limt constituted an
i nperm ssi ble quota, and was based on.considerations not agreed
toin Article VII; in particular, a preference that the
University should hire new lecturers, even if it meant denying
appoi ntnments to lecturers eligible for three-year appointnents
under Article VII. The Association argues that as the result of
Orbach's decision, lecturers who qualified for three-year
appoi ntnents commencing in the 1988-1989 academ c year were
deni ed enpl oynent.

At the Los Angel es canpus, Charles Linwood Batten, then the

Director of that canpus' witing program and Herbert Morris,

¥t appears that all of the witing program | ecturers
‘recei ved suppl enmental -appointnents. for the 1988-1989 academ c
year; however, it also appears that |lecturers in at |east one
‘ot her departnent did not obtain supplenental appointnents.
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Dean of Humanities, both recommended that there was a sufficient
.anticipated instructional need in the witing programto offer,
in effect, all of the lecturers at the six-year review | evel

t hree-year appoihtnents, commencing in the 1988-1989 academ c
year, subject to their being reviewed as excellent instructors.
Batten and Morris both testified that it was highly unlikely that
menbers of the faculty senate woul d be teaching courses in the
witing programand that, if anything, nore courses would be
offered in the future.

Their recommendations were rejected by Orbach who, in
effect, cut the nunber of potential three-year appointnments in
half. Carol P. Hartzog, Vice Provost for Academ c
Adm ni stration, prepared a nenorandum dated Cctober 5, 1987,
whi ch was sent to Morris along with:Orbach's deci sion on three-
year commtnments for the Los Angeles witing program The
menor andum states that Orbach had projected an overall increase
~in the nunber of tenured faculty in the college "during perhaps . a
five-year period," and a corresponding reduction in the
antici pated need for tenporary |ecturers. Rat her than allocate
that reduction to the departnents nost likely to experience a
change in instructor conposition, Obach had determ ned that the
reductions should be equally distributed throughout the college
di vi si ons.

Even with that reduction, however, there were enough
positions available to grant full-tinme, post-six-year

appointnents to all of the witing departnent |ecturers eligible
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for reviewduring the life of the agreenent. Nevertheless, the

:....Cctober 5, 1987 nenorandum states that since 60% of the tota

| ecturers eligible for six-year reviews over the life of the
agreenent were eligible for reviewin that year, only 60% of
their positions should be conmmtted for three-year appointnents,
‘and that an additional l|ong-term position was cut on the basis of
possible future cuts in enrollnment and staff positions allocated
to the coll ege.

Orbach, in his testinony, admtted that this allocation was,
in fact, based on a decision to reach a ratio of three lecturers
"on one-year ‘appointnents to every one lecturer on a three-year
appoi ntnent.. O bach testified that if he approved all of the
| ong-term positions requested, this.would result in roughly a
one-to-one ratio between short-term and | ong-term appoi nt ees.
According to Orbach, this would be undesirabl e because "the
historic character of the witing programwould be changed,"

because he prefers that "there should be turnover in the witing

- . program " and because he .feels that Respondent "should bring in

as many new people into the witing program as it can find who
are qualified for the position. Having targeted this rati o,
Orbach testified that he felt it was only fair to apportion the
nunber of appointnments on a yearly basis so that all lecturers
eligible for six-year reviews during the life of the contract

woul d have an equal chance to obtain three-year appointnents.

Due to attrition and non-excellent reviews, several witing

program | ecturers did not participate in, or failed to
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-successfully conplete, the review process. Enough lecturers did
. .conpl ete the review process, and were rated as excell ent
instructors (through two levels of review), that there were four
nore |lecturers eligible for |ong-term appointnents than full-tine
positions available. Rather than assigning sonme or all of the
instructors to part-time appointnments, an additional screening
process for "excellence" occurred, resulting in eight lecturers
receiving three-year appointnments and four, who had ot herw se
successfully conpleted the review process, being denied any
future enpl oynment.

The record does not disclose the date when the Association
first learned that the allocation for three-year appointnents at
UCLA had been reduced by Orbach. None of the Association's
representatives testified as to when they, or any other
representative, becane aware of the October 5, 1987 reduction in
| ong-term appointnents for the witing program or the reasons
therefore. The record establishes that a grievance was filed
concerning the reduction -of long-term conmtnents in that
program and that a step Il grievance neeting took place on
Novenber 3, during which Mrris explained the reasons for the
reduction. The record, however, does not establish that the
Association filed or participated in that grievance, or that this
constituted the first date that the Association |earned of the

reduction or the reasons therefore.

The coll ective bargaining agreenent permts enployees to

~file and process grievances up to, but not including,
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arbitration. The agenda mnute for the Novenber 3, 1987 writing
-program step |11 grievance lists, as attendees, Mrris, Hartzog,
Robert Cullen, Lisa Gerrard, Jeanne Gunner and Cynthia Tuell.
Tuel | appears to have been the grievants' spokesperson. Tuell,
Gerrard and Cullen are elsewhere identified as |lecturers in the
witing programeligible for post-six-year reviews. Mrris and
Hartzog, of course, are representatives of Respondent, and it
appears that Gunner was al so present as a managenent
representative. Susan Giffin, an Association representative,
summarily testified that she was a "representative" in the
witing program-grievance, but was not asked the nature or dates
of her involvenent therein.

The record al so establishes that :this grievance was denied
by Respondent at step I11l, but does not disclose the date of that
denial, or howlong the entire grievance process lasted. Giffin
~also testified concerning her participation in grievances arising

fromdenials of, or reductions in the percentage of |ong-term

.. commtnents in other departnents at the Los Angel es canpus, and

Respondent's explanations for those actions. The Association did
not, however, establish when those other cuts were nade, when it
first learned of them (or the reasons therefore), whether the

reductions were nmade for the sane reasons as in the witing
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program or how long it took to process those disputes through the

grievance procedure.!®

THE | SSUES
1. Were either or both of the charges untinely filed?
2. D d Respondent repudiate Article VII of the agreenent in

violation of the HEERA at either its Santa Cruz or its Los

Angel es canpus?
ANALYSI S AND CONCLUSI ONS OF LAW

Ti nel i ness:

Pursuant to section 3563.2(a) of the HEERA, the PERB cannot
‘consi der unfair practice allegations occurring nore than six
‘nonths prior to the filing of a charge. Wth respect to
uni l ateral change allegations, the PERB has, in some cases, ruled
that the time period conmences as of the date when the affected
party knew or reasonably should have known that the change was
i npl emrented, while in a nore recent case, the tine period was
held to commence as of the date of actual or constructive

‘knowl edge of a clear intent to .i npl enent t he change. El Dor ado

®By way of exanple, lecturer Donna Brinton, in the
Li ngui stics Departnent, received a reduced-percentage three-year
appoi ntnent, which she grieved. The record reflects that her
gri evance was processed at |east for the period Novenber 2, 1987
(step Il nmeeting) through January 12, 1988 (Respondent's letter
denying the grievance at step Il1l1). The record does not reflect,
however, when the Association first |learned of this action or the
reasons therefore. Mre significantly, while the January 12
letter reiterates Respondent's broad interpretation of the term
"instructional need,” it also specifically cites Respondent's
intention to hire nore "ladder rank" faculty to teach the courses
as ‘the reason for the percentage |evel of her three-year
appoi ntment, a reason the Associ ati on does not dispute as being
Wi thin the anbit of instructional need.
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Uni on H gh School District (1984) PERB Decision No. 382;

-Heal dsburg_Union H gh School District (1984) PERB Deci sion
No. 467; cf. Victor Valley Comunity College District (1986)

PERB Deci sion No. 570. The current interpretation of the
Nat i onal Labor Rel ations Board appears-to be that notice of

i npl ementation, rather than notice of an intent to inplenent

uni | ateral changes, governs the comencenent of the six-nonth
period set forth in section 10(b) of the National Labor Relations

Act. Harvard Fol ding Box Conpany, Inc. (1984) 273 NLRB 841 [118

LRRM 1209]. The PERB has also held that in conputing the six-
month period, -the first day that the m sconduct takes place is

excluded and the last day is included. Saddl eback Vall ey Uni fi ed

School District (1985) PERB Decision No. 558.

Respondent has alleged that pursuant to HEERA section
*3563. 2, subdivision (a), !® the charges were not filed in a tinely

manner. \While Respondent alleges tineliness as an affirmative

-def ense, the PERB, in its recent decision in California State

-Uni versity, San Diego (1989) PERB Decision No. 718-H, held that

section 3563.2 is a jurisdictional matter, and not an affirmative

HEERA section 3563.2, subdivision (a) provides:

Any enpl oyee, enpl oyee organi zation or

enpl oyer shall have the right to file an
unfair practice charge, except that the board
shall not issue a conplaint in respect of any
charge based upon an alleged unfair practice
occurring nore than six nonths prior to the
filing of the charge.
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defense. ! Even if section 3563.2(a) were still considered an
.affirmative defense, it would be concluded that once Respondent
has properly raised that defense, and established that the
al | eged unilateral change took place outside the six-nonth
period, the burden would shift to the Association to establish
that it did not learn of the change or the reasons therefore
until a date wthin the six-nonth period, or that the statute
should be tolled. As a jurisdictional matter, it is clearly the
Associ ation's burden to establish tineliness as part of its prinm
facie case. .

The charge in Case No. SF-CE-272-H was filed on Novenber 17,
1987, while the charge in Case No. LA-CE-235-H was filed on My
4, 1988. Wth respect to the Santa Cruz charge, the record
establishes that the earliest date when the Associati on may have
first gained knowl edge that sone Iimt was going to be placed on
t hree-year appointnments was May 18, 1987 (pursuant to Spafford's
grievance |letter), and even that know edge was of a general and
unexpl ai ned nature; Thus, the charge in Case No. SF-CE-272-H was
filed in a tinely manner.

The Association has failed to establish that the charge in
Case No. LA-CE-235-Hwas filed in a tinely manner. The record
reflects that the purported unilateral change in the agreenent,

as applied to the witing program was made on Cctober 5, 1987,

YI'n so ruling, the PERB overrul ed Wal nut Valley Unified
School District (1983) PERB Decision No. 289, and. construed PERB
Regul ati on 32644(b)(6) as to not require that tineliness be
raised as an affirmative .defense.
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outside the six-nonth period. The Association has failed to
.establish that it first learned of this action, or the reasons
therefore, within the six-nmonth period, despite the availability
of witnesses capable of testifying on that subject.

Al though it is unlikely that the PERB will continue to
follow this doctrine, particularly in light of San D ego

Community College District, supra, existing precedent still

applies the principle of equitable tolling to cases arising under

the HEERA. California State University, Hayward (1987) PERB

Deci sion No. 607-H. ' Under that principle, the six-nonth period
wll be tolled during the tinme the charging party utilizes
exi sting grievance procedures, even:if they do not provide for ..

bi nding arbitration, unless the respondent can show a substanti al

prejudice to its rights. Victor Valley Community Coll ege
District (1986) PERB Deci sion No. 570.

Even assuming that the principle of equitable tolling wll
continue to be applied, the Association has failed to establish
the facts necessary to toll section 3563.2(a) in Case
No. LA-CE-235-H  Thus, the Association has failed to establish
that it filed or nmeaningfully participated in the witing program
gri evance, and nore inportantly, has failed to establish that the

processing of that grievance was of a sufficient duration to

B'n San Diego Community College District, the PERB
overruled Walnut Valley "and its progeny” to the extent that they
require the statute of limtations to be raised as an affirmative
defense, . but did not specifically overrule the.principle of
equitable tolling. The inplication is clear, however, that said
principle will-no |onger be applied.
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bring the charge to within the six-nonth period. Wth respect to
the grievances in the other fields of instruction, the

Associ ation has failed to establish how |long those grievances
took to process, when those alleged unilateral changes were nmade,
when it gai ned know edge thereof and whether those changes were

- based on the sane rationale as the witing programreductions.

In addition, it is well established that unilateral changes are
not continuing violations, and cannot be considered to fal

within the six-nonth period on that basis. San Dieguito Union

H gh School District (1982) PERB Decision No. 194. Therefore, to

establish-a violation for the witing programat UCLA, the

. Association is required to establish that the charge was tinely

filed wwth respect to Respondent's conduct which pertained to
t hat program
Accordingly, it is concluded that the charge and conpl ai nt

in Case No. LA-CE-235-H nust be di sm ssed. *°

Respondent's argunent, that the statute of limtations
commenced by virtue of the publication of the COctober 1986
edition of The Call, or alternatively by virtue of pronouncenents
made by its representatives earlier in 1987, is rejected. As
not ed above, Respondent's publications and representations were
i nconsi stent, general in nature and were not addressed to actions
percei ved by the Association as repudiations of the agreenent.

In this regard, the Association was not obligated to file a
charge every tinme a representative of Respondent took a position
i nconsistent with what the parties agreed to at the bargaining

t abl e. It is also noted that the early 1987 neetings primarily
.--concerned changes in. course offerings and increases in the nunber
of tenure-track faculty teaching courses, which the Association
concedes are valid conponents of the term "instructional need."
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The Unil ateral Changes at U.C. Santa Cruz:

Respondent does not dispute that the appointnents article
pertains to matters within the scope of representation, and
Article VIl clearly relates to such in-scope subjects as job
security, length of enpléynent, hours of enpl oynent, wages and
job performance eval uati ons. It is an unfair practice for an
enpl oyer to alter the clear terns of a collective bargaining
agreenent w thout the consent of the exclusive collective

bar gai ni ng representati ve. Grant Joint Union H gh School

District (1982) PERB Decision No. 196; South San Francisco

~Unified School District (1983) PERB Decision No. 343; Palo Verde

. Unified School District (1983) PERB Decision No. 354.2° |[f the

contractual |anguage is clear and unanbi guous, there is no need
to consi der extfinsic, conflicting evidence as to what the

parties meant by their agreenent. Marysville Joint Unified

School District (1983) PERB Decision No. 314; cf. R o Hondo

Community College District (1982) PERB Decision No. 279. It is

-particularly appropriate in this case to hold the parties to the
apparent |anguage of their nmenorandum of understandi ng, given the

| ength of the negotiations, the sophistication of the

’Respondent argues that it did not violate the HEERA
because its past practice had been to consider general financial
proj ections in appointnment decisions, and that it nerely
continued that practice. This argunment clearly m sses the point
given the intervening event of the collective bargaining
agreenent. In agreenent with the Associ ation, past practice
prior to a contract is irrelevant where the parties contractually
agree to change.the practice which is the subject of the dispute.
Lake El sinore School District (1986) PERB Decision No. 563;
Eureka Gty School District (1985) PERB Decision No. 528.
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negotiators, and the nmultitude of review |l evels and sources of
.input which were utilized prior to execution of the agreenent.
As noted above, it is also appropriate, to the extent that any
interpretation of the agreenent is necessary, to focus on the
conduct of Gegory and Bickal, as |ead negotiators, rather than
on the statenments and opinions expressed by their supporting
casts.

It has been found herein that Article VI1 is clear and
unanbi guous in that it sets forth mandatory criteria which, if
satisfied, require three-year appointnents. The only potentially
anbi guous term-anong those criteria is the phrase, "instructiona
need," and to the extent that said termmy be anbi guous, the
credited evidence establishes that the parties adopted the
dictionary definition of that term e.g., that Respondent
anticipated that courses taught by a |ecturer under review would
continue to be taught by a lecturer for the relevant three-year

period. Respondent's contention that the Association agreed or.

: understood that financial resources . .could be considered, at |east

beyond the decision as to whether the specific courses in
question .(as opposed to overall departnmental, college or canpus-
wi de financial planning) would continue to be taught, has been
rejected, notw thstanding the possibility that such

consi derations may have been nentioned at various md-points in
t he negotiating process. Wile this conclusion is based on a
nunber of factors contained in the record, the om ssion of such

financial factors fromArticle VII, the history of the |ayoff
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article and Bickal's statenents when the parties reached

. .tentative agreenent on February 7, 1986, are the nost persuasive

factors in this determnation.

Wth respect to Article VII (C(l)(b), the percentage |eve
of three-year appointnents, it is concluded that the parties
agreed that Respondent could assign reduced three-year
appoi ntnents, but only on the basis. of the sane considerations
contained in Article VI1 (O (l)(a). Wile Article VII (O (1) (b)
does not expressly adopt those criteria, it does not add any
addi tional standards, and since it is part of the sane article,
dealing with the same group of enployees, the |ogica
~interpretation would be that no additional standards were
contenplated. Any anbiguities raised on this issue were resol ved
by Bickal's testinony, near the conclusion of the hearing, that
he intended; and told G egory, that the percentage of |ong-term
appoi ntnrents woul d be based on the anticipated workl oad. That,
in essence, is what the term "instructional need," has been
found to nean.

Based on the foregoing, it is concluded that Respondent
repudi ated Article VII at the Santa Cruz canpus. It is
undi sputed that Respondent had determ ned an antici pated
instructional need for the courses in question for the rel evant
t hree-year periods, and that |ecturers who were rated as
excel l ent instructors through the normal review process received

reduced appoi nt nents.
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At the Santa Cruz canpus, overall College of Letters and
Sci ence financial considerations, and highly conservative ones at
that, clearly inmpacted on the levels of enploynent offered to
| ecturers in several departnents. Dean Cowan's clain1thét a
"mx" of tenporary lecturers, teaching assistants and tenure-
track faculty would be appropriate, at least in the witing
program is highly suspect in light of the evidence presented
that, in fact, nost of those courses will continue to be taught
only by lecturers. Even crediting such a generalized preference,
two witnesses credibly testified that Cowan admtted that his
decision regarding the "mx" of instructors was influenced by the
financial constraints placed on him Therefore, it is apparent
that, absent those constraints, nore long-termcommtnents woul d
have been made, resulting in higher percentage |evel appointnents
at Santa Cruz. '

Accordingly, it is concluded that Respondent has engaged i n,
and intends to continue engaging in, a material repudiation of

the agreenent in violation of sections 3571(a),? (b) and (c) of

't is clear that many, if not npst, of the unit enpl oyees
at Santa Cruz are aware that Respondent has inposed inperm ssible
restrictions on long-termappointnments resulting, at least, in
reduced | evels of appointnents. It is reasonable to assune that
such conduct would tend to cause enployees to |ose confidence in
the Association's ability to protect their negotiated wages,
hours, and other terns and conditions of enploynent. Said
conduct, therefore, constitutes interference with the exercise of
protected enpl oyee rights and violated section 3571(a). San
Franci sco Community College District (1988) PERB Deci si on™ NO.
703, San Franci sco community . ColTegé District . (1979) PERB
Deci sion NO. 105; cf. Tahoe- Iruckee Unitred school District
-(1988) PERB Deci si on No. 668.
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the HEERA %
THE REMEDY

Where an enployer unilaterally changes terns and conditions
of enploynment, the PERB typically orders the enployer to cease
and desist fromits unlawful action, to restore the status quo
ante, to conply with its bargaining obligations with the
excl usive representative and to nmake enpl oyees whol e for any
damage they suffered as a result of the unlawful unilateral

change. R o Hondo Community College District (1983) PERB

Decision No. 292. The Association requests a systemw de renedy
in this case,. generally alleging, but not having produced any
evi dence, that simlar conduct has occurred at other canpuses.

G ven the wi de discretion Respondent has given its adm nistrators

*The foregoing findings and concl usions necessarily reject
Respondent's argunent that the Association, by its conduct during
negoti ations, waived Respondent's right to consider overal
financial resources as part of its instructional need. Wth
respect to instructional "mx", it is concluded that Article VII
clearly prohibits the hire of new | ecturers or reappointnent of
| ecturers with less than six years of enploynent in |ieu of
granting three-year appointnments to lecturers otherwise eligible
for such appointnents. |If Article VIl established nothing el se,
it gave eligible post-six-year lecturers a preference in hire
over these other enployees. Respondent al so unconvi nci ngly
argues that the general nmanagenent rights and wai ver articles
establish a waiver by the Association. \Were the parties have
negoti ated specific provisions covering a subject within the
scope of representation, as is the case here, such provisions are
not defeated by general reservations of authority in nmanagenent
rights clauses. Thus, by its terns, Article VII specifically
limts Respondent's discretion in the appoi ntnent process, and
clearly takes precedence over those portions of the agreenent
whi ch generally delineate Respondent's authority. The waiver
article does not establish a defense for.the sinple reason that
the parties did, in fact, negotiate the subject of the instant
di sput e.
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at each canpus to inplenent the agreenent, and the |ack of
.evidence of unlawful conduct other than at the two canpuses, the
remedy will be limted to the Santa Cruz canpus. #

Wth respect to that canpus, a cease and desist order is
appropriate. No bargaining order shall issue because the
Associ ation was not obligated to bargain concerning changes in
Article VI1. As part of the restoration of the status quo ante,
Respondent shall be ordered, effective at the commencenent of the
academ c year after this Decision beconmes final, to increase the
percentage |evel of any three-year appointnments nmade in violation
of the agreenent -at the Santa Cruz canpus to at |east the
percentage |level the lecturers held during the year prior to
their three-year appointnments. |In this regard, it is not
appropriate to speculate as to what -the percentage of those
appoi ntments woul d have been absent the influence of
i nper m ssi bl e consi derati ons.

A back-pay order is appropriate to renedy the viol ations.
Respondent w Il be ordered to reinburse all |ecturers who
suffered nonetary losses as the result of its unlawful conduct at
the Santa Cruz canmpus, to the date that Respondent conplies with

its increased appointnment |evel obligations. Such |osses will be

The Association cites The Regents of the University of
California (1983) PERB Decision No. 359-H, a decision which was
subsequently vacated by the PERB, for the proposition that a
systemw de order is appropriate. As a vacated decision, that
case does not establish a binding precedent. It is further noted
t hat 't he- evi dence i n -t hat-- case--established a.centrally-directed,
systemw de change in policy, which is exactly what the
-‘Associ ation has failed to establish herein.
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reduced by any interimearnings by the enpl oyees, whether by
enpl oynent el sewhere, or by supplenental annual appointnents at
t hat canpus. Interest on these anounts shall be paid at 10% per
annum

It is appropriate that Respondent be required to post a
notice at its Santa Cruz canpus incorporating the terns of this
order. The notice should be subscribed by an authorized agent of
Respondent indicating that it will conply with the terns thereof.
The notice shall not be reduced in size. Posting such a notice
w Il provide enployees with notice that Respondent has acted in
~an unlawful manner and is being required to cease and desist from
this activity. It effectuates the purposes of the Act that
enpl oyees be infornmed of the resolution of the controversy, and
the posting will announce Respondent's readiness to conply with

the ordered renedy. See Placerville Union School District (1978)

PERB Deci sion No. 69. In Pandol and Sons v. Agricultural Labor
‘Rel ations Board (1979) 98 Cal . App. 3d 580, 587 [159 Cal . Rptr.

- 584], the California District Court of Appeal approved a simlar
posting requirenent. See also NLRB v. Express Publishing Co.

(1941) 312 U.S. 426 [8 LRRV 415].
PROPOSED ORDER

Upon the foregoing findings of fact and conclusions of |aw
and the entire record in this case, and pursuant to HEERA section
3563.3, it is hereby ORDERED that the Regents of the University

of California and its representatives shall:
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A CEASE AND DESI ST FROM

1. Interfering wiwth the exercise of rights guaranteed
under the H gher Education Enpl oyer-Enpl oyee Rel ations Act by the
University's enployees in the non-senate instructional unit by
unilaterally changing the criteria for post-six-year appointnents
contained in the collective bargai ning agreenent (hereinafter
Agreenent) between the University and University Council -Anerican
Federati on of Teachers (hereinafter Association) during its term
wi t hout the Association's consent.

2. Denyi ng the Association rights guaranteed to it by
“'the H gher -Education Enpl oyer-Enpl oyee Rel ations Act by
~unilaterally changing the criteria for post-six-year appointments
contained in the Agreenent, w thout the Association's consent.

3. Failing and refusing:to neet and negotiate in good
faith with the Association by unilaterally changing the criteria
for post-six-year appointnents contained in the Agreenent,
wi t hout the Association's consent.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
- EFFECTUATE THE POLICIES OF THE H GHER EDUCATI ON

EMPLOYER- EMPLOYEE RELATI ONS ACT:

1. Effective at the commencenent of the academ c year
followng the date this Oder becones final, offer all unit
lecturers at the University's Santa Cruz, California canpus who
recei ved post-six-year appointnents at reduced percentage |evels,
in violation of the Agreenent, appointnents for the renai nder of
their three-year terns of at |east their pre-existing |levels of

enpl oynent, displacing, if necessary, any |lecturers appointed for
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|l ess than a three-year term subsequent to the end of the 1986-
: 1987 academ c year to conduct their courses.

2. Make all wunit lecturers at the Santa Cruz,
lcalifornia canmpus who received reduced post-six-year, three-year
appointnents in violation of the Agreenent whole for any nonetary
| osses and | osses in other benefits they suffered as the result
of the University's unilateral change in the provisions of
Article VIl of the Agreenent, together with interest at the rate
of 10% per annum

3. Wthin ten (10) workdays from service of the fina

decision in-this matter, post at all work locations at the Santa

"~ Cruz, California canpus where notices to enployees customarily-

are placed, copies of the Notice attached as an Appendi x hereto,
signed by an authorized agent of Respondent. Such posting shal
be mai ntained. for a period of thirty (30) consecutive workdays.
Reasonabl e steps shall be taken to insure that this Notice is not
reduced in size, defaced, altered or covered by any material .

4. Upon issuance of a final Decision in this matter,
written notification of the actions taken to conply with this
Order shall be nmade to the San Franci sco Regional Director of the
Publ i c Enpl oynent Rel ations Board in accordance with her
i nstructions.

C It is further ordered that the charge and conplaint in
Unfair Practice Case No. LA-CE-235-H are hereby DI SM SSED
Pursuant to California Admnistrative Code, title 8, part

11, section 32305, this Proposed Decision and Order shall béCOﬂE
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final unless a party files a statenent of exceptions with the
...Board itself at the headquarters office in Sacranmento wthin 20
days of service of this Decision. In accordance with PERB

Regul ati ons, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. See.California Adm nistrative
Code, title 8, part 111, section 32300. A docunent is considered
"filed" when actually received before the close of business

(5:00 p.m) on the last day set for filing, ". . .or when sent
by telegraph or certified or Express United States mail,

post marked not -later than the last day set for filing ..." See
‘California Admnistrative Code, title 8, part IIl, section 32135.
Code of Civil Procedure section 1013 shall apply. Any statenent
‘of exceptions and supporting brief nust be served concurrently
with its filing upon each party to this proceedi ng. Proof of
servi ce shall acconpany each copy served on a party or filed with
the Board itself. See California Admnistrative Code, title 8,
part 11, sections 32300, 32305 and 32140.

Dat ed: February 24, 1989
Douglas @Gal | op
Adm ni strative Law Judge
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