STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

SHARON S. FORSLUND,
Charging Party, Case No. LA-CO 507
PERB Deci si on No. 828

July 19, 1990

V.

SADDLEBACK VALLEY EDUCATORS
ASSOCI ATI ON, SOUTH ORANGE COUNTY
EDUCATORS,

Respondent .

Appearances: Sharon S. Forslund, on her own behalf; California
Teachers Associ ation by Robert Ei nar Lindquist, Attorney, for
Saddl eback Val |l ey Educators Associ ation, South Orange County
Educat or s.
Bef ore Hesse, Chairperson; Craib and Cunni ngham Menbers.
DECI S| ON AND_ORDER

HESSE, Chairperson: This case is before the Public
Enpl oynment Rel ati ons Board (Board) on appeal by Sharon S
Forslund of a Board agent's dism ssal (attached hereto) of her
.charge that the Saddl eback Val |l ey Educators Association, South
Orange County Educators violated section 3543.6(b) of the
Educati onal Enpl oynent Relations Act. (Gov. Code, sec. 3540 et
seq.) W have reviewed the dismssal and, finding it free of
prejudicial error, adopt it as the decision of the Board itself..

The unfair practice charge in Case No. LA-CO-507 is hereby
DIl SM SSED W THOUT LEAVE TO AMEND.

Menbers Crai b and Cunni ngham joined in this Decision.



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

T Headquarters Office
%, 1031 18th Street
Sacramento,  CA  95814-4174

916) 322-3088

Ofice of the General Counse
916/ 323- 8015

April 9, 1990

Sharon Forslund (Daly)

Re: Forslund v. Saddl eback Vall ey Educators Associ ation.
South Orange County Educators
Unfair Practice Charge No. LA-CO 507
DI SM SSAL _AND/ OR REFUSAL _TO | SSUE COVPLAI NT

Dear Ms. Fors|und:

The above-referenced charge alleges that the Saddl eback Vall ey
Educators Associ ation, South Orange County Educators

(Association) failed to properly represent Ms. Forslund in an
arbitration involving a Saddl eback Valley Unified School District
(District). The duty of fair representation is contained in
Section 3544.9 of the Educational Enploynment Relations Act (EERA)
and violation of this duty is cognizable through Section

3543. 6(b) of the EERA

| indicated to you in ny attached letter dated March 23, 1990,
that the above-referenced charge did not state a prinma facie
case. You were advised that if there were any factual

i naccuracies or additional facts that would correct the
deficiencies explained in that letter, you should anmend-the
charge accordingly. You were furthered advised that unless you
anended that charge to state a prima facie case, or withdrewit,
prior to March 30, 1990, the charge would be dism ssed. On March
27, you requested and received an extension of tinme within which
to file your anended charge. The anended charge was filed on
April 5, 1990.

The amended charge makes essentially three allegations. First,
that the Association did not inplenment an arbitrator's award in
your behalf. Second, that the Association did not file
grievances on your behalf when the District discrimnated agai nst
you in making tentative assignnents for the 89-90 school vyear.
Third, the Association inpeded your acquisition of docunents and
transcripts fromthe arbitration proceedi ngs. These issues will
be di scussed in order.
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The allegation that the Association failed to inplement an
arbitrator's award was raised in the original charge and

di scussed at length in ny March 23, 1990, letter. You assert in
the anended charge that Ms. Kirkland did not ask the Associ ation
Executive Board to purchase a transcript on Decenber 12.

However, a close reading of Ms. Kirland' s nmeno of Decenber 12 to
t he Associ ati on Executive Board nenbers (attached to the origina
unfair practice charge) creates the clear inpression that Ms.
Kirkl and was requesting that they purchase the transcript. This
is especially true in light of the statenent in this neno that
she had previously recommended to the Executive Board not to
purchase the transcript. |If on Decenber 12 she was of that sane
opi nion, there would have been no need for the neno. Second, you
indicate in the anended charge that the District did not create a
third chem stry class for you but rather created a fifth

chem stry class. The statenent in ny letter was a sinple
recitation of the fact that after the Association conpl ai ned
about your tenporary schedule, a new schedule was issued which
contai ned an additional chemstry class which had not previously
been offered. Third, you assert that the Association was
obligated to file a grievance over your tenporary assignment.

As you are aware, Article 12 of the Collective Bargaining

Agr eenent between the District and the Association provi des that
an enpl oyee w thout any assistance fromthe Association has a
right to file a grievance with the District. In addition,

[a] bsent arbitrary, discrimnatory or bad
faith conduct, nere negligence or poor
judgnent in handling a grievance does not
constitute a breach of the union's duty.
(Footnote and citations omtted.)

A prima facie case alleging conduct violative
of the duty of fair representation nust, at a
mnimum set forth sufficient facts from
which it becones apparent how or in what
manner the exclusive representatives action
or inaction, was arbitrary, discrimnatory,

or in bad faith. (Ctations omtted.)

Los Angeles Gty _and County_School Enployees
Uni on. Local 99, Service Enployees

I nt ernati onal Uni on. AFLCI O (Scates) (1983)
PERB Deci si on No. 341.

'As described in my March 23rd letter, after you conpl ai ned
to the Association regarding your assignnent, the Association
suspended negotiations with the Exstrlct Shortly thereafter you
received a second schedul e.
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The information provided in the anmended charge does not
denpnstrate sufficient conduct to find the Associ ation's behavi or
viol ati ve of the EERA

The anmended charge also alleges that the District discrimnated
agai nst you by providing you with a new assignnment contrary to
the contractual provisions of the agreenent between the District
and the Association. This allegation is presently contained in
the conplaint issued in a conpanion case, Forslund v. Saddl eback
Valley Unified School District, Unfair Practice Charge No. LA-CE-
2923. These allegations do not additionally state a prima facie
case of m sbehavior by the Association and therefore nust be

di sm ssed.

Finally, the anended charge alleges that the Association's
position concerning confidentiality of arbitration transcripts
and/ or docunents was arbitrary, discrimnatory, or in bad faith.
For such behavior to violate the EERA, it nust first be
denonstrated that the Association owed Ms. Forslund a duty of
fair representation with respect to providing docunents and/ or
information to her regarding her |lawsuit against the District.

Al t hough PERB has not addressed this identical question, it has
addressed simlar questions. In California Correctional Peace
O ficers Association (Pacillas) (1987) PERB Decision No. 657-S,
the Board found that a union does not owe a duty of fair
representation to a nmenber of the bargaining unit with regard to
extra-contractual matters. In that decision, the Board cited
Hawki ns v. Babcock and W/ cox Conpany (1980) (U S.D.C., N Onhio)
105 LRRM 3438 which held

The National Labor Relations Act, authorizing
unions to represent enployees in the creation
and adm nistration of collective bargaining
agreenents with enployers, together with a
correlative duty of fair representation,
however, is limted to the collective

bar gai ni ng process. Qutside of the enployer-
enpl oyee rel ationship, the union has no
authority to represent uni on nmenbers, nor
duty to advise those nenbers of their extra-
contractual legal rights. The union's duty
of fair representation is restricted to the
context of the collective bargaining
agreenent and does not extend to | egal
renedi es avail abl e outside the enploynent
context. (Ctations omtted.)

When Ms. Forslund requested copies of the arbitration transcript
and/ or docunents fromthe arbitration, the grievance and
arbitration procedure had been exhausted by issuance of an
arbitrator's ruling. It is clear that these docunents were to be
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used in a lawsuit which she had filed against the District
regardi ng sexual discrimnation. Such matters do not fall within
the collective bargaining process but,rather constitute extra-
contractual legal matters outside of the union's duty of fair
representation. Accordingly, there is no special relationship
whi ch exists between the unit menber and the enpl oyee

organi zati on which exclusively represents that bargaining unit
with regard to providing of docunents for these types of
hearings. Thus, even if it could be denonstrated that the

Associ ation acted arbitrarily, capriciously, discrimnatorily, or
in bad faith, such conduct would not violate the duty of fair
representati on because no duty is owed with respect to these
matters. Accordingly, this claimnust be dism ssed.

Right to Appeal

Pursuant to Public Enploynent Relations Board regul ations, you
may obtain a review of this dismssal of the charge by filing an
appeal to the Board itself within twenty (20) cal endar days after
service of this dismssal (California Adm nistrative Code, title
8, section 32635(a)). To be tinely filed, the original and five
copi es of such appeal nust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by

tel egraph, certified or Express United States mail postnmarked no
|ater than the last date set for filing (California

Admi ni strative Code, title 8, section 32135). Code of Civil
Procedure section 1013 shall apply. The Board's address is:

Publ i c Enpl oynment Rel ations Board
1031 18th Street
Sacranmento, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty cal endar days
followng the date of service of the appeal (California

Adm ni strative Code, title 8, section 32635(b)).

Service

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service" nust
acconpany each copy of a document served upon a party or filed
with the Board itself. (See California Adm nistrative Code,
title 8 section 32140 for the required contents and a sanple
form) The docunent will be considered properly "served" when

personal ly delivered or deposited in the first-class mail postage
paid and properly addressed.
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Extension of Tine

A request for an extension of tine in which to file a docunent
with the Board itself nmust be in witing and filed with the Board
at the previously noted address. A request for an extension nust
be filed at |east three cal endar days before the expiration of
the time required for filing the docunent. The request nust

i ndi cate good cause for and, if known, the position of each other
party regarding the extension, and shall be acconpani ed by proof
of service of the request upon each party (Callfornla

Adm nistrative Code, title 8, section 32132).

Final Date

If no appeal is filed within the specified tinme limts, the
dism ssal will becone final when the tine limts have expired.
Si ncerely,

CHRI STI NE A. BOLOGNA
General Counsel

By . .
Robert Thonpson
Deputy Ceneral Counsel

At t achment

cc:- Robert E. Lindquist
Christine Kirkland
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March 23, 1990

Sharon Forslund (Daly)

Re: Forslund v. Saddl eback Vall ey Educators Associ ation.
South Orange County Educators

Unfair_Practice Charge No, LA-CO 507
WARNI NG LETTER

Dear Ms. Forslund:

The above-referenced charge alleges that the Saddl eback Vall ey
Educators Associ ation, South Orange County Educators
(Association) failed to properly represent Ms. Forslund in an
arbitration involving a Saddl eback Valley Unified School District
(District). The duty of fair representation is contained in
Section 3544.9 of the Educational Enploynent Rel ations Act (EERA
and violation of this duty is cognizable through Section
3543.6(b) of the EERA.

My investigation revealed the follow ng facts: Sharon For sl und
(Daly) is a science teacher at the Saddl eback Valley Unified

School District. During 1987, Ms. Forslund becane involved in a
class scheduling dispute with the District at Mssion Viejo High
School. A grievance was filed by the Association, and, on

Oct ober 27, 1987, the Association Executive Board directed that
the grievance be taken to binding arbitration. The arbitration
was initially scheduled for early 1988 but was postponed. | t
occurred in the summer and fall of 1988 and required six-and-one-
hal f days of hearing spaced over three nonths. During this tinme
a nunber of settlenment offers were exchanged between the

Associ ation and the District; however, none proved fruitful. The
executive director of the South Orange County Educators,
Christine Kirkland, served as Ms. Forslund's Associ ation
representative at the arbitration.
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On Decenber 12, 1988, Ms. Kirkland, asked the Association's
Executive Board to purchase transcripts fromthe arbitration
hearing to be used in preparation of the brief to the arbitrator.
The executive board decided not to purchase these transcripts. A

copy of Ms. Kirkland' s brief was sent to Ms. Forslund on January
31, 1989. '

On March 9, 1989, Arbitrator Paul Rothchild ruled in favor of the
grievant, M. Forslund, and ordered that she be reinstated to her
fornmer science position at Mssion Viejo H gh School with full
seniority and restoration of five chemstry classes to the extent
t hat student enrollnment allowed such classes to be offered. The
arbitrator also wondered whether the grievant would be willing to
pl ace herself in the hostile environment of Mssion Viejo High
School, but that renmained the grievant's decision. Finally, the
arbitrator maintained jurisdiction over the matter for 120 days
to assist the parties in interpretation and/or inplenentation of
the award. On March 30, Ms. Kirkland wote to Associate

Superi ntendent Ken Anderson informng himthat Ms. Forslund
desired to remain at her present |ocation, Trabuco Hills High
School and that it was likely that five chem stry classes woul d
be avail able the followi ng Septenber. It was Ms. Kirkland' s
intent to have those chem stry classes assigned to Ms. Forslund.

On May 17, 1989, M. Anderson responded to Ms. Kirkland, stating
that it was not possible to give all five chemstry classes to
Ms. Forslund, but that she could keep the three chenmistry cl asses
that she had been teaching in the school year 1988-89. On My
22, Ms. Kirkland wote to M. Anderson indicating that Ms.
Forslund should have five chem stry classes assigned to her at
Trabuco Hlls H gh School for the school year 1989-90. On the
sane day Ms. Kirkland wote to the arbitrator requesting his
services in the interpretation and inplenentation of the award.
This request was based on the District's position that Ms.
Forslund was not entitled to five chem stry classes at Trabuco
Hills, but, rather, that the award would only apply to her
teaching at M ssion Viejo.

Under a tentative schedule issued by the District on May 26, Ms.
Forslund was assigned to teach two chem stry classes and three
physi cal science classes for the 1989-90 school year at Trabuco
Hlls. Wen Ms.. Forslund conplained to Assistant Principal Barry
Bl ade, he said she would not receive a new assignnent until after
the contract negotiations with the Association were conpl et ed.

Ms. Forslund inmediately conplained to the Association regarding
the assignment. The Association informed the District that
negotiations for a new contract woul d be suspended until Ms.
Forslund' s schedul e was nodi fi ed.
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In early June a new schedul e was issued which assigned Ms.
Forslund to three chem stry classes and two earth science
classes. M. Kirkland tel ephoned Ms. Forslund at this tinme and
asked whet her her schedul e was satisfactory. M. Forslund
replied that it was. The Association asserts that Ms. Kirkland
also told Ms. Forslund that the arbitrator was awaiting a
response on whether he would be involved further, read her a
rough draft of a letter to the arbitrator (sent June 21), and
asked if she was confortable with Ms. Kirkland sending it. Ms.
Forslund allegedly replied in the affirmative. M. Forslund
deni es .awareness of the letter prior to it being sent. On the
day school ended in June, a week after the District gave Ms.
Forsl und her new schedul e, she |learned that there were five
chem stry classes (her three plus two taught by Ms. Fliegler) at
Trabuco Hills. She had been under the inpression that there were
still only four, and that the additional chemstry class in her
new schedul e had cone from Ms. Fliegler's schedul e. In reality
Ms. Fliegler maintained her two classes and an additional class
was created and given to Ms. Forslund.

On June 21, Ms. Kirkland wote to Arbitrator Rothchild indicating
that neither the Association nor the District felt that an

addi tional day of hearing was necessary to interpret the
agreenent. In addition, the letter states that the parties
recently worked out an acceptable schedul e for Ms. Forslund at
Trabuco HIlls H gh School and that if the schedule is adhered to,
she did not anticipate need for further services of the
arbitrator on the matter.

On July 4, Ms. Forslund wote to Arbitrator Rothchild indicating
the events surrounding her initial assignnent and then her
reassignnent. After an explanation of these facts, she also

i ndi cated that she was hoping that he would be able to say that
her interpretation of his award was correct. The letter also

i ndicates receipt of Ms. Kirkland's June 21 letter. On July 7,
Ms. Forslund wrote to Ms. Kirkland indicating that her new

assi gnnent of three chemstry and two earth science classes did
not change any one else's assignnents. Oiginally, it appears
that she believed that there were only four chem stry cl asses
avail able and that they were being evenly split, two for her and
two for Katty Fliegler. However, when she was reassigned, Ms.
Fliegler did not |lose her two chem stry classes but rather an
additional chemstry class was created and given to Ms. Forslund.

This reference is to the change in the proposed schedule to
allow Ms. Forslund to teach three chem stry classes as opposed to
the previously schedul ed two.
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She goes on to state that it is her belief that the arbitrator's
award is possible and that she is concerned that the arbitrator
should still clarify his award.? On July 12, Eddy Hidal go, the
Tribunal Adm nistrator for the American Arbitration Association
wote to Ms. Kirkland indicating that they had received Ms.
Forslund's July 4 letter and requesting any coments or
contentions before July 22, at which time all pertinent docunents
woul d be forwarded to the arbitrator for his determ nation.

On August 7, Ms. Kirkland wote to M. Hidalgo concerning the
distribution of transcripts as previously requested by Ms.
Forslund's private attorney, Carrie McMIlan, for use in Ms.
Forslund's sexual discrimnation |law suit against the District.
Ms. Kirkland agreed with M. Larson, the district's counsel in
that case, that "the arbitration process is expected to provide
the parties to the collective bargaining agreenment a degree of
confidentiality that would seem to preclude distribution by the
arbitrator or by the AAA of any transcripts of the proceedings.”

On Septenmber 7, Ms. Kirkland wote to Ms. Forslund, responding to
an August 31 letter, concerning several different issues. Wth
respect to the Association's decision not to request an
interpretation of the arbitration award by the arbitrator, Ms.
Kirkland wote the foll ow ng:

As | rem nded you on August 23, | called when
your adjusted assignment was confirmed (three
chem stry and two earth science) to make sure
that you were confortable with the
assignnment, and to specifically notify you
that the arbitrator was awaiting a response.

| read to you a rough draft of the letter |
had prepare and asked if you were confortable
with me sending it. You responded in the
affirmative. The Associ ation President
Bonnie Frommelt wrote to Ms. Forslund on
Septenber 12 indicating that the Executive
Board agreed with Ms. Kirkland' s decision to
not seek an additional hearing fromthe
arbitrator and to hold the transcripts to be
confidential .

2Ms. Forslund received a copy of the arbitrator's award,
dated March 9, 1989, which indicated he would mai ntain

jurisdiction over the case for 120 days. She states that she was
unsure of how to count the days.
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Ms. Forslund has since received copies of the transcript.

Based on the facts described above, this charge does not state a
prima facie violation of the EERA for the reasons which follow

Section 3541.5(a) of the EERA states in pertinent part that:

The Board shall not do either of the follow ng:
(1) issue a conplaint in respect of any charge

based upon an alleged unfair practice occurring
nore than six nmonths prior to the filing of the
char ge:

This charge was filed on Novenber 21, 1989, and therefore only
Associ ati on behavi or which occurred after May 21, 1989, can be

consi dered actionable for purposes of finding a violation of the
EERA. '

Charging Party alleged that the exclusive representative, the
Associ ation, denied Ms. Forslund the right to fair representation
guaranteed by EERA section 3544.9 and thereby violated section
EERA 3543.6(b). The duty of fair representation inposed on the
excl usive representative extends to grievance handli ng. Fr enont
Teachers_Association (King) (1980) PERB Decision No. 125; United
Teachers of Los Angeles (Collins) (1983) PERB Decision No. 258.
In order to state a prinma facie violation of this section of the
EERA, Charging Party nust show that the Association's conduct was
arbitrary, discrimnatory, or in bad faith. 1In United Teachers
of Los Angeles (Collins). Id.. the Public Enploynent Relations
Board (PERB) stated:

absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnent in handling a grievance does not
constitute a breach of the union's duty.

A union may exercise its discretion to
determ ne how far to pursue a grievance on

t he enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are m ni mal .
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In order to state a prinma facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:

. . . must, at a mninmm include an
assertion of sufficient facts fromwhich it
becones apparent how or in what nmanner the
exclusive representative's action or inaction
was W thout a rational basis or devoid of
honest | udgnent. Reed_District Teachers
Associ ation. CTA/NEA (Reyes) (1983) PERB

Deci sion No. 332, citing Rocklin Teachers

Prof essi onal Associ ation (Ronero) (1980) PERB
Deci st on No. 124.

Al though the charging party is extrenely unhappy that her
present schedule-is equivalent to that from the precedi ng school
year, despite having won an arbitration against the district,
this unhappi ness does not translate into a violation of the EERA
Charging party's primry concern appears to be that Ms.
Kirkland's June 21 letter, informng the arbitrator that his
services were no |longer needed to clarify the award, was Bent

wi t hout her know edge or perm’ssion.3 G ven that the parties
agreed that Ms. Forslund had indicated to Ms. Kirkland that she
was satisfied with her present schedule at Trabuco Hills, it was
not unreasonable for the Association to have presuned that there
was nothing further to be gained from di scussions with the
arbitrator. After Ms. Forslund discovered in md-June the
additional chemstry class in her new schedul e had been created
rather than transferred fromMs. Fliegler, she notified the
Association by letter dated July 7, 1989, that she felt that the
Arbitration award was possi bl e. The arbitrator's jurisdiction
over this matter expired on July 7. PERB has held that a union
does not breach its duty of fair representation when it files a
grievance bearing an enployee's nane without the enployee's

perm ssion, fails to provide her with a copy of the grievance in
a tinely fashion, and denies her a right to provide input on the
grievance. Frenont Teachers Association_ (King). supra. At page
seven, the Board explained, "[b]ly filing the grievance in this
case, the Association was enforcing an agreenent negotiated for
the benefit of all nmenbers of the unit who went out on strike.
Certainly, all nenbers of the unit have a vital stake in the
enforcenent of agreenents negotiated by their exclusive

3The June 21st letter indicates that a copy was sent to Ms.
For sl und. She refers to receipt of the letter in her July 4
correspondence to the arbitrator.
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representative. In the face of such conpelling interests of the
majority of the enployees, the conpeting right of an individua
enpl oyee nust be subordi nat ed. [Gtations omtted.] As the
Suprene Court stated in NLRB v. Allis-Chalnmers Mg._Co. (1967),
388 U.S. 175 [65 LRRM 2449], at p. 180

Nati onal |abor policy has been built on the
prem se that by pooling their economc
strength and acting through a |abor

organi zation freely chosen by the majority,
the enpl oyees of an appropriate unit have the
nost effective nmeans of bargaining for

i nprovenents in wages, hours, and worKking
conditions. The policy therefore

exti ngui shes the individual enployee's power
to order his owm relations with his enpl oyer
and creates a power vested in the chosen
representative to act in the interests of all
enpl oyees. "

Accordingly, the Association's failure to notify Ms. Forslund of
the June 21st letter prior to its mailing does not violate the
EERA. Even if such a duty existed, Ms. Forslund nmay have | ost

her right to object to the letter by waiting until the expiration
of the arbitrator's jurisdiction to raise the matter with the
Associ ati on.

Forslund's secondary concern appears to be the Association's
failure to assist her in obtaining a copy of the arbitration
transcript fromthe arbitrator.* Again, the Association's
actions do not appear to be arbitrary, capricious or in bad
faith.

Al t hough Ms. Forslund is clearly dissatisfied with the

Associ ation's behavior during the sumer of 1989, there are no
facts presented which make it appear that the Association acted
in an arbitrary, capricious, or bad faith manner during this
time. Wthout such facts there is no prinma facie statenent of
vi ol ati on. '

For these reasons, the charge as presently witten does not state
a prima facie case. |If there are any factual inaccuracies in
this letter or any additional facts that would correct the
deficiencies explained above, please anend the charge

“The Association did not purchase a copy of the transcript.



Sharon Forslund (Daly)
March 23, 1990
Page 8

accordi ngly. The amended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled First Anended
Charge, contain all the facts and allegations you wi sh to make,
and nust be signed under penalty of perjury by the charging
party. The amended charge nust be served on the respondent and

the original proof of service nmust be filed with PERB. If | do
not receive an anended charge or withdrawal from you before March
+ 30, 1990. | shall dismss your charge. |f you have any

questions, please call me at (916) 322-3198.

Si ncerely,

Robert Thonpson
Deputy General Counsel



