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DECI S| ON

HESSE, Chairperson: This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on a request for
reconsideration filed by the California State University, Fresno
(CSU) of PERB Decision No. 845-H, which issued on Qctober 4,
1990. Havi ng duly considered the request for reconsideration,
the Board denies the request for the reasons that follow

I n PERB Deci sion No. 845-H, the Board found that CSU
vi ol ated section 3571(a) and (b) of the Hi gher Education

Enpl oyer - Enpl oyee Rel ations Act (HEERA or Act)?! when it

'HEERA is codified at Governnent Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Government Code. Section 3571 provides, in pertinent part:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:



unlawful Iy discrim nated against Gl bert A Washington, Jr.
(Washi ngt on) because of his exercise of protected activity.
Specifically, the Board found that CSU rejected Washi ngton from
probation in retaliation for his having testified at a PERB
formal hearing involving a fellow campus police officer, John
Mosel ey.

DI SCUSSI ON

PERB Regul ati on 32410(a) provides, in relevant part:

Any party to a decision of the Board itself
may, because of extraordinary circunstances,
file a request to reconsider the decision
.o The grounds for requesting reconsid-
eration are limted to clains that the
decision of the Board itself contains
prejudicial errors of fact, or newy

di scovered evidence or |aw which was not
previ ously available and could not have been
di scovered with the exercise of reasonable
di i gence.

In its request for reconsideration, CSU asserts that the

Board's deci sion contains four prejudicial errors of fact.

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

For purposes of this subdivision, "enployee"
i ncludes an applicant for enploynment or
~reenpl oynent .

(b) Deny to enpl oyee organizations rights
guaranteed to them by this chapter.

This section was subsequently anended, effective January 1, 1990.
This change has no inpact on the disposition of this case.
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Specifically, CSU excepts to the Board's findings regarding:
(1) the loud confrontation with Sergeant Maria Silva (Silva);
(2) the disruption of the Bush security briefing;

(3) Washington's derogatory reference to Silva; and

(4) Washington's past enploynment history.

In regard to the loud confrontation with Silva, CSU argues
the Board's statenment that "there is no reference in either the
informal evaluation or nmeno to Washington's alleged |oud
confrontation" constitutes a prejudicial error of fact. However,
CSU admts there is no reference in Washington's infornmal
evaluation to any loud confrontation. There is also no nmention
in the meno of a "confrontation.” However, the June 7, 1988
meno, prepared by Silva pursuant to Lieutenant Steven King's
(King) instructions, does nmention Washington's conduct during the
March 23, 1988 informal evaluation meeting.? The nenmp descri bes
Washi ngton's reaction to the discussion regarding his informal

evaluation. The nenpo sinply states "he was upset, [|oud, and

’The Board notes the factual summary erroneously states the
meno did not nmention Washington's conduct during the infornal
eval uation neeting. However, in its discussion, the Board
accurately states there is no reference in the neno to
Washi ngton's loud confrontation. Additionally, Silva testified
the confrontation occurred on April 9, 1988 during an infornal
eval uation di scussion. Accordingly, the Board' s reference to the
March 23, 1988 informal evaluation neeting is incorrect. The
Board al so stated Sergeant James Myers (Myers) and Investi gator
Mchael OReilly (OReilly) testified they heard Washi ngton
shouting at Silva. The Board notes this fact was elicited during
Silva's and Myers' testinony. OReilly did not testify regarding
this fact. As these errors are not prejudicial to our decision,
these errors do not constitute grounds for reconsideration.
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"3 The Board's conclusion that the neno does not refer to

pout ed.
a "loud confrontation" is supportable. The fact that Washi ngton
may have been |oud and upset does not necessarily conpel a
conclusion that there was a "loud confrontation." The fact that
Silva, when reporting about the neeting, did not nention to King
t hat Washi ngton had been threatening or verbally abusive towards
her further supports the Board's finding that there was no "loud
confrontation"” that would justify Washington's rejection from
probation. Finally, CSU s argunent that the Board' s use of the
words "allegedly" and "alleged" "creates a prejudicial inplied
finding that the loud confrontation may not have taken place" is
W t hout nerit.

Wth regard to the disruption of the Bush security briefing,
CSU sinply disagrees with the Board's reading of the testinony.
- CSU states, "any fair reading of the transcript requires a
resolution of the conflicting testinony agai nst WAashi ngton."
This statenent admts there is conflicting testinony. In

addition to the conflicting testinony, CSU admts the incident

While CSU refers to an "Exhibit P' attached to the June 7,
1988 neno, the record only consists of the June 7, 1988 neno.
Apparently, the attachnments to the June 7, 1988 neno were not
part of the docunent entered into evidence. As "Exhibit P' is
not part of the record, CSU s argunent regarding this attachnent
is irrelevant.



was not included in Washington's performance evaluation.* As the
Board's resolution of the conflicting evidence does not
constitute a prejudicial error of fact, CSU s argunment does not
constitute grounds for reconsideration.

CSU next argues that the adm nistrative |aw judge's (ALJ)
conclusion, regarding Chief WIIiamAnderson's (Anderson) honest
bel i ef that Washington nade derogatory statenents fegarding
Silva, is entitled to deference by the Board. This argunent is
wi thout nerit. The fact that the ALJ found Chief Anderson had an
honest belief that such statenents were nmade is irrelevant to a
determ nati on whet her such statenents were nade by.washington.
Since the testinony was inconsistent, the ALJ never determ ned
whet her the statenents were actually nmade by Washington. As the
ALJ did not make a credibility determnation, the Board was free
to make its own findings of fact and conclusions of |aw based on
t he evi dence.

Finally, CSU argues the Board should have relied upon
Washi ngton's past enploynment history to find an operational
justification. As this argument does not constitute a
prejudicial error of fact or newy discovered evidence or |aw,
this argunent does not constitute an appropriate basis for

granting CSU s request for reconsideration.

Al t hough CSU asserts this incident was included in
Attachment | of the June 7, 1988 nenob, the attachnments are not
part of the record. Also, the Board did not refer to this neno
inits decision. Rather, the Board stated this "incident was not
i ncluded in Washington's performance evaluations.” CSU admts
this statement is correct. Thus, this argunent is wthout nerit.
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CRDFR
There being no proper grounds for reconsideration stated,
the request for reconsideration of PERB Decision No. 845-H is

her eby DENI ED.

Members Shank and Camilli joined in this Decision.



