STATE OP CALI FORNI A
DECI SI ON OP THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

DAVID W | RVIN,
Charging Party, Case No. LA-CE-267-H

PERB Deci si on No. 849-H

V.
REGENTS OF THE UNI VERSI TY OF Cct ober 30, 1990
CALI FORNI A,

Respondent .

St et vt St st Sirt St el Nasaf gt Syt

Appearances: Daniel Dillon for David Irvin; Sandra J. Rich,
Assi stant Labor Rel ations Manager, for the Regents of the
Uni versity of California.

Bef ore Hesse, Chairperson; Shank, Caml|li and Cunni ngham
Menber s.

DECI SI ON_AND_ORDER

This case is before the Public Enploynent Relations Board
(Board) on appeal by David W Irvin of a Board agent's disni ssal
(attached hereto) of his charge that the Regents of the
Uni versity of California violated section 3571(a), (b), (c) and
(d) of the Hi gher Education Enpl oyer-Enpl oyee Rel ati ons Act
(HEERA) . W have reviewed the disnissal and, finding it to be
free of prejudicial error, adopt it as the Decision of the Board

itself.?

'HEERA is codified at Governnent Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Gover nment Code.

e note that the first full sentence on page 2 of the Board
agent's July 18, 1990 dismssal letter currently reads, "In
addition, it states that '[f]ailure to invoke the process descri bed
. in this section within one hundred and eighty (180) cal endar days
wi Il render the agreenents ineligible for arbitration.' " (Enphasis



The unfair practice charge in Case No. LA-CE-267-H is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

By the Board?

added). The word "agreenents" was incorrectly typed; the correct
word shoul d have been "grievance.”

Menber Craib did not participate in this Decision.
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STATE Of CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Headquarters Office
1031 18* Street

1 Sacramento, CA 95814-4174
(916) 322-3088

Ofice of the General Counsel
916/ 323- 8015

July 18, 1990

Daniel Dillon

Re: David W 1Irvin v. Regents of the University of California
Unfair Practice Charge No. LA-CE-267-H, 1st Anended Charge
DI SM SSAL of Charge _and Refusal to Issue Conpl aint

Dear M. Dillon:

The above-referenced charge alleges that the University of
California at Los Angeles (University) wunilaterally interpreted

t he Menorandum of Understanding (MU between the University and
the International Union of Operating Engineers, Local 501,
AFL-CIO (IUCE) to exclude M. Irvin's right to a third party
arbitration of his grievance. This conduct is alleged to violate
sections 3571(a), (b), (c) and (d) of the H gher Education

Enpl oyer - Enpl oyee Rel ati ons Act (HEERA).

| indicated to you in ny attached |letter dated May 24, 1990, that
t he above-referenced charge did not state a prina facie case.

You were advised that if there were any factual inaccuracies or
additional facts that would correct the deficiencies explained in
that letter, you should anend the charge accordingly. You were
further advised that unless you anended the charge to state a
prima facie case, or withdrewit prior to June 18, 1990, the
charge woul d be di sm ssed.

Charging Party requested and was granted an extension of tinme to
file an anmended charge. The anmended charge was filed on June 28,
1990, and states that the union requested arbitration in M.
Irvin's case on Decenber 8, 1989, but an arbitration has yet to
be scheduled or held. Although the anended charge cl ains that
the University refused to allow the grievance to proceed to
arbitration, there are no specific facts indicating what steps
the University has taken to prevent such a hearing from being
held. Rather, it appears that after the IUCE filed its request
for arbitration it took no further action on this case. The MU
in effect at the tine the request for arbitrati on was nade
requires in section (b) of Article 26 that "[w]ithin fourteen
(14) calendar days of a request for arbitration, the parties
shall neet and attenpt to reach an agreenent on an
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arbitrator. . . . " In addition, it states that "[f]ailure to

i nvoke the process described in this section within one hundred
and eighty (180) calendar days will render the agreenents
ineligible for arbitration.”™ The University asserts and Charging

Party does not dispute that typically the 1UCE has been
responsible for initiating the neeting to select the arbitrator.
In this case, the IUCE failed to request such a neeting. Based
on these facts, there is no denonstration of a prim facie case
agai nst the University. :

Charging Party also asserts that the University has violated the
HEERA by firing M. 1lrvin under the wong contract. Nanely, that
M. Irvin wuld have becone a pernmanent enpl oyee by operation of
the MU dated July 17, 1989 through June 30, 1992 (Article 6), as
opposed to Article 6 of the prior contract dated July 17, 1986

t hrough April 30, 1989. This is really a dispute over whet her
Article 6 of the new contract has been violated by M. Irvin's
term nation and/or the process by which the University term nated
him  HEERA section 3563.2(b) states that:

The Board shall not have authority to enforce
agreenents between the parties, and shall not
issue a conplaint on any charge based on

all eged violation of such an agreenent that
woul d no also constitute an unfair practice
under this chapter.

Because there has been no denonstration of any other unfair
practice, PERB does not have the authority to renedy the alleged
violation of this contract.

Charging Party also asserts that the University has refused to
allow M. Irvin to process his grievance to arbitration in
viol ati on of HEERA section 3567. This section states:

Any enpl oyee or group of enployees may at any
time, either individually or through a
representative of their own choosing, present
grievances to the enployer and have such

gri evances adjusted, w thout the intervention
of the exclusive representative; provided,
the adjustnent is reached prior to
arbitration pursuant -‘to section 3589, and the
adjustnent is not inconsistent wwth the terns
of awitten nmenorandumthen in effect.

However, the refusal of the University to allow M. Irvinto
represent hinself in an arbitration proceeding does not violate
this section. As this section indicates, when a grievance
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reaches arbitration, an enployee's individual statutory right to
present grievances and have them adjusted w thout the
Intervention of the exclusive representative cones to an end. An
al rost identical claimwas dismssed by the Board in University
of California. San D ego (1989) PERB Decision No. 781-H
Accordingly, this charge does not state a prima facie violation
of the HEERA.

Right to Appeal

Pursuant to Public Enploynment Rel ations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing an
appeal to the Board itself within twenty (20) cal endar days after
service of this dismssal (California Adm nistrative Code, title
8, section 32635(a)). To be tinely filed, the original and five
copi es of such appeal nust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by

tel egraph, certified or Express United States mail postmarked no
later than the last date set for filing (California

Adm ni strative Code, title 8, section 32135). Code of Cvil
Procedure section 1013 shall apply. The Board' s address is:

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacrament o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty cal endar days
follow ng the date of service of the appeal (California

. Adm nistrative Code, title 8, section 32635(b)).

Service

Al l documents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service" nust
acconpany each copy of a docunent served upon a party or filed
with the Board itself. (See California Adm nistrative Code,
title 8, section 32140 for the required contents and a sanple
form) The docunent will be considered properly "served" when
personal ly delivered or deposited in the first-class mail postage
paid and properly addressed.

Extension of Tine

A request for an extension of time in which to file a docunent
with the Board itself nust be in witing and filed with the Board
at the previously noted address. A request for an extension nust
be filed at |east three cal endar days before the expiration of
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the tine required for filing the docunent. The request nust

i ndi cate good cause for and, if known, the position of each other
party regarding the extension, and shall be acconpani ed by proof
of service of the request upon each party (California

Adm nistrative Code, title 8, section 32132).

Final Date

If no appeal is filed wwthin the specified tinme limts, the
dism ssal wll becone final when the tinme limts have expired.
Si ncerely,

JOHAHN W SPI TTLER
Gener al Counsel

oy Ll oyt

Robert Thompson
Deputy General Counsel

At t achment

ccC: Cl audi a Cate



STATE Of CALIFORNIA GEORGE DEUKMEJIAN, Gowerno:

PUBLIC EMPLOYMENT RELATIONS BOARD
f‘ "@%‘ Headquarters Office
' 1031 18th Street
- @ s Sacramento. CA 95814-4174
W (916) 322-3088

Ofice of the General Counsel
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VIA US, EXPRESS NAI L

May 24, 1990

Daniel D llon

Re: David W Irvin v. Regents of the University of California
Unfair Practice Charge No. LA-CE-267-H
WARNL NG | FTTER _

Dear M. Dillon:

The above-referenced charge alleges that the University of
California at Los Angeles (University) unilaterally interpreted

t he Menorandum of Understanding (M) between the University and
the International Union of Operating Engineers, Local 501, AFL-
ClO (IUCE) to exclude M. Irvin's right to a third party
arbitration of his grievance. This conduct is alleged to violate
Sections 3571(a), (b), (c) and (d) of the H gher Education

Enpl oyer - Enpl oyee Rel ati ons Act (HEERA).

My investigation revealed the follow ng infornmation. M. lrvin
was enployed by the University as a casual enployee (plunber) on
Septenber 6, 1988. On March 6, 1989, he becane a probationary
career enployee. On August 18, 1989, M. Irvin was released from
enpl oynent in accordance with Article 6 of the MJU by

David Hendry, superintendent of physical plant for the

University. On August 23, 1989, |UCE Representative David

Ham | ton wote to University Representative Gayle Cow ing,

indicating that M. Irvin had requested a neeting to air a
conplaint pursuant to Article 28 of the MU On Septenber 14, a
nmeeting was convened to discuss the basis of M. lrvin's

conplaint. At that tinme M. Irvin indicated that he believed he
was being released do to his national origin (Scottland). On -
Septenber 18, 1989, M. Irvin also filed a grievance agai nst the
University. The University objected to M. Irvin filing both a
gri evance and conplaint over the sane dism ssal. In a letter
dated Septenber 26, 1989, M. Irvin indicated to the University
that he was going to drop the conplaint and that he w shed to
have his problem heard as a grievance.

There then followed a series of letters between M. Irvin, |UCE
representatives, and University representatives concerning
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whether M. Irvin's grievance would be arbitrated. The nost

recent correspondence dated January 3, 1990, from University
Assi stant Labor Rel ati ons Manager Sandra Rch to M. Hamlton
i ndicated that the University would not deny IUCE s request that

M. Irvin's grievance be arbitrated. The letter went on to
expl ai n, however, that several factors indicated a weakness in
M. lrvin's case and that if the dispute were to proceed to

arbitration, the parties should be initially concerned with the
procedural and arbitrability questions rather than the substance
of the dispute. In ny final discussionwith M. Ilrvin, on

April 10, 1990, he indicated that he was neeting with the | UCE

t hat evening concerning his grievance and would informme of the
outcone of that discussion. | have not heard from him since.

Based on the facts described above, this charge does not state a
prima facie violation of the HEERA for the reasons which follow
The thrust of M. Irvin's charge is that the University
unilaterally reinterpreted a section of the menorandum of
understanding to Iimt or defeat his ability to proceed to
arbitration on his grievance. Such a unilateral change of an
enpl oyer's policy is considered a refusal to bargain in good
faith. The Public Enploynent Relations Board (PERB) determ ned
in Oxnard School District (Gorsey/Tripp) (1988) PERB Deci sion
No. 667 that an individual enployee does not have the standing to
file a charge alleging-a violation of the enployer's duty to
bargain in good faith.?!

Even if M. Irvin had standing to file this charge, it does not
appear that the University is preventing M. Irvin or his
exclusive representative IUCE frompursuing his grievance to
arbitration. (See Ms. Rich's letter of January 3, 1990.) Thus,
there appears to be no factual basis for the allegations
contained in this charge.

For these reasons, the charge as presently witten does not state
a prima facie case. If there are any factual inaccuracies in
this letter or any additional facts that would correct the

defici enci es expl ai ned above, please anend the charge
accordingly. The anended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled FEirst Amended

Al t hough Oxnard School District was decided under the
Educati onal Enpl oynent Rel ations Act (EERA), the reasoning of
this case is applicable to simlar situations arising under the
HEERA because the policy of the two acts is simlar, and the
| anguage of 3571(c) is identical to that of EERA section
3543.5(c).
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Charge. contain all the facts and allegations you wi sh to neke,
and nmust be signed under penalty of perjury by the charging
party. The anended charge nust be served on the respondent and

the original proof of service nust be filed with PERB. If 1 do
not receive an anended charge or wi thdrawal from you before
June 18. 1990. | shall dism ss your charge. If you have any

guestions, please call ne at (916) 322-3198.

Si ncerely,

Robert Thonpson
Deputy General Counsel



