STATE O CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

AMERI CAN FEDERATI ON OF STATE,
COUNTY AND MUNI CI PAL EMPLOYEES,

Charging Party, ) Case No. LA-CE-258-H
V. ' ) PERB Deci sion No. 850-H
REGENTS OF THE UNI VERSI TY OF ) Cct ober 30, 1990
CALI FORNI A,
Respondent .

St

Appearance: diff Fried, for American Federation of State,
County and Muni ci pal Enpl oyees.

Bef ore Hesse, Chairperson; Shank, Cam|li and Cunni ngham
Menber s.

DECI SI ON AND ORDER

This case is before the Public Enployment Relations Board
(Board) on appeal by the American Federation of State, County and
Muni ci pal Enpl oyees of a Board agent's dism ssal (attached
hereto) of its charge that the Regents of the University of
California violated section 3571(a), (b) and (c) of the Higher
Educat i on Enpl oyer-Enpl oyee Rel ations Act (HEERA).! W have
reviewed the dismssal and, finding it to be free of prejudicial

error, adopt it as the Decision of the Board itself.

'HEERA is codified at Government Code section 3560 et seq.
Unl ess otherwise indicated, all statutory references are to the
Gover nment Code.



The unfair practice charge in Case No. LA-CE-258-H is hereby

- DI SM SSED W THOUT LEAVE TO AMEND.

By the Board?

IMember Craib did not participate in this Decision.
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STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

LOS Angeles Regional Office
3530 Wilshire Blvd.. Suite 650
Los Angeles, CA 90010-2334
(213)736-3127

May 30, 1990

adiff Fried
13833 Oxnard Street, #16 .
Van Nuys, California 91401

RE: DI SM SSAL AND REFUSAL TO | SSUE COVPLAI NT, Unfair Practice
Charge No. LA-CE-258-H, Anerican Federation of State. County
and_Muni ci pal _EnplQyees v. Regents of the University_of
California

Dear M. Fried:

| indicated to you in ny attached letter dated May 3, 1990,

t hat the above-referenced charge did not state a prima facie
case. You were advised that if there were any factua

i naccuracies or additional facts that would correct the
deficiencies explained in that letter, you should anend the
charge accordingly. You were further advised that unless you
anmended the charge to state a prim facie case, or withdrew it
prior to May 10, 1990, the charge would be dismssed. | later
extended this deadline to May 25, 1990.

On May 25, 1990, you filed an anendnent to the charge. The
amendnment chal |l enges the accuracy or the relevance of footnote 1
on page 3 of ny May 3 letter, which quotes findings of fact nade
by an Adm nistrative Law Judge in a separate proceeding. MW My
3 letter does not, however, rely upon those findings of fact for
any of its concl usions.

The anendnent alleges that "there was [sic] negotiations on
parking in which UC [the University] did not indicate that there
was a bond issue which made it inpossible to negotiate parking
fee reductions as AFSCME proposed during negotiations.™ It is
not all eged when these negotiations took place. Mre
significantly, it is not alleged that at the tinme of these
negoti ati ons AFSCME made a request for relevant information. As
hel d in Qakland_Unified School District (1982) PERB Deci sion No.
275, at p. 18, "Absent such a request, the [enployer] is under no
obligation to provide information,” and its failure to provide
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information is not evidence of bad faith.® | amtherefore
di sm ssing the charge based on the facts and reasons contained in
this letter and in nmy May 3 letter.

Right to Appeal

Pursuant to Public Enploynent Rel ations Board regul ati ons, you
may obtain a review of this dism ssal of the charge by filing an
appeal to the Board itself wthin twenty (20) cal endar days after
service of this dismssal (California Adm nistrative Code, title
8, section 32635(a)). To be tinely filed, the original and five
copi es of such appeal nust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by

tel egraph, certified or Express United States mail postmarked no
|ater than the last date set for filing (California

Adm ni strative Code, title 8, section 32135). Code of Civil
Procedure section 1013 shall apply. The Board' s address is:

Public Enpl oynent Rel ations Board
1031 18th Street
Sacr anent o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition wthin twenty cal endar days
following the date of service of the appeal (California

Adm ni strative Code, title 8, section 32635(b)).

Servjce:

Al'l docunments authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service" nust
acconpany each copy of a docunent served upon a party or filed
with the Board itself. (See California Adm nistrative Code,
title 8, section 32140 for the required contents and a sanple
form) The docunment will be considered properly "served" when
personal ly delivered or deposited in the first-class mail postage
paid and properly addressed.

There is no allegation that the University deliberately
m srepresented or concealed information about the bond so as to
prevent negotiations about it. Conpare, e.g., Avila G oup, lnc.
(1975) 218 NLRB 633 [89 LRRM 1364]; Royal Plating & Polishing
Co.._lnc. (1966) 160 NLRB 990 [63 LRRM 1045].
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Extension of Tine

A request for an extension of tine in which to file a docunent
with the Board itself nmust be in witing and filed with the Board
at the previously noted address. A request for an extension nust
be filed at |east three cal endar days before the expiration of
the time required for filing the docunment. The request nust

i ndi cate good cause for and, if known, the position of each other
party regardi ng the extension, and shall be acconpani ed by proof
of service of the request upon each party (California

Adm ni strative Code, title 8, section 32132).

Final Date

| f no appeal is filed within the specified tinme limts, the
dism ssal will becone final when the tine limts have expired.
Si ncerely,

JOHN W SPI TTLER
General Counsel

By
Thomas J. Allen
Regi onal Attorney
At t achment

cc: Janmes del



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

R, Los Angeles Regional Office
W 3530 Wilshire Boulevard, Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

May 3, 1990

aAiff Fried
13833 Oxnard Street, #16
Van Nuys, CA 91401

RE: WARNI NG LETTER, Unfair Practice Charge No. LA-CE-258-H
. Anerjcan Federation of State. County and Minicipal FEnployees
v. Regents of the Universi ty_pj__C:al_Lf__ox_nj_a

I n the above-referenced charge, the Anerican Federation of State,
County and Muni ci pal Enpl oyees (AFSCME) alleges that the
University of California (University) made unilateral changes and
failed to provide information. This conduct is alleged to

vi ol ate Governnment Code sections 3571(a), (b) and (c) of the

Hi gher Education Enpl oyer - Enpl oyee Rel ations Act (HEERA).

My investigation of the charge revealed the followi ng facts.

AFSCME is the exclusive representative of the University's
Service Unit, Cerical and Allied Services Unit, and Patient Care
Technical Unit. Since July 1, 1986, the collective bargaining
agreenents for all three units have provided in part as follows:

Article 27
PARKI NG

A The University shall provide parking and
par ki ng-rel ated services at each canpus or
the Laboratory to the same extent and under
the same conditions as normally provided for
ot her University non-nmanagerial, non-

supervi sory, non-confidential, non-
represented staff enployees at the enployee's
| ocati on.

B. It is understood and agreed that parking
spaces designated for enployees may fromtine
to time be elimnated or reassigned due to
construction, special events, and/or
operational needs of the University.

C The provisions of this Article are not
subject to Article 6 - Gievance Procedure or
Article 7 - Arbitration Procedure of this Agreenent.
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Article 42
WAl VER

A The parties acknow edge that during the
negoti ations which resulted in this
Agreenent, each had the unlimted right and
opportunity to nmake demands and proposal s

Wi th respect to any subject or matter not
renoved by law fromthe area of collective
bar gai ni ng, and the understandi ngs and
agreenents arrived at by the parties after
the exercise of the right and opportunity are
set forth in this Agreenent. The rights and
procedures granted and set forth under Staff
Personnel Policy will no longer apply to
enpl oyees covered by this Agreenent. The
Uni versity and AFSCME, for the life of this
Agreenent, each voluntarily and unqualifiedly
wai ves the right, and each agrees that the
ot her shall not be obligated to bargain
collectively with respect to any subject or
matter referred to, or covered in this
Agreenent, or with respect to any subject or
matter not specifically referred to or
covered by this Agreenment, even though such
subject or matter may not have been within

t he knowl edge or contenplation of either or
both of the parties at the tine they
negotiated or signed this Agreenent.

On or about August 6, 1986, the University sold Parking System
Revenue Bonds for its Los Angeles canpus (UCLA). The Oficial
St at ement concerning these bonds provided in part as follows:

Establishnent of Reg '
Charges. So long as Bonds are Qutstanding,
The Regents will establish and maintain such
rules and regul ati ons and such rentals,
rates, fees and charges for the use of the
Los Angel es System as may be necessary (1) to
pay the costs of nmintenance and operation
thereof; and (2) to maintain Net Revenues at
135% of the Maxi num Aggregat e Annual Debt
Servi ce.
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The University did not give AFSCME prior notice of this
provi sion.!

On February 15, 1989, the University sent to all UCLA enpl oyees a
meno stating that effective July 1, 1989, canpus parking fees
woul d increase from $22 to $30 per nonth, and from $3 to $4 per
entry. The nmeno explained in part, "This fee increase is
required in order to keep pace with escal ating operating costs
and to provide sufficient funds for the payment of bond

i ndebt edness on existing and planned future parking facilities."

On March 28, 1989, AFSCME responded to the University with a
letter stating in part as foll ows:

Your attached letter received on February 21,
1989, unilaterally inposes and inplenments a
parking fee increase for all bargaining unit
enpl oyees with no prior notice, discussion or
negoti ati ons with AFSCME Local s 3234, 3235,
3238, 3239 and 3270.

The unilateral 36.4% increase in parking fees
is in violation of the collective bargaining
agreenment between AFSCME and the University
of California. The parking fee increase
results in a de facto decrease in bargaining
enpl oyee unit salaries that was not

Y'n a Proposed Decision issued on March 26, 1990, in Unfair
Practice Case No. LA-CE-250-H, diff Fried v. Regents of the
University of California, at p. 9, fn. 6, the Adm nistrative Law
Judge made the follow ng findings of fact:

[ AFSCME Representative Cliff] Fried testified
that, prior to the 1989 parking increase, he
was unaware of the specific limtations

i nposed by the bond. However, funding
[imtations stemm ng from the bond

i ndebt edness as well as the inability to use
state funds had been discussed during the
four prior parking increases in 1981, 1982,
1985 and 1987. Although the specifics of
these limtations may not have been di scussed
in detail, it is clear fromthe record that
AFSCME and Fried were generally aware of
these Iimtations prior to the 1989 i ncrease.
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negoti ated, nor was the issue even raised
during bargaini ng. Pl ease consider this both
a grievance filed at Step Il of the grievance
procedure and an inmedi ate request for an
expedited arbitration procedure to resolve
this issue in as pronpt a manner as possi bl e.
Pl ease set up a Step Il grievance neeting

i mredi ately.

The contract sections violated are:
1,3,4,5,15,17,33 and 42 and any ot her
applicable contract sections. The renedy
sought is the inmediate rescinding of the fee
increase with notices posted accordingly.

Prior to the Step Il neeting, please provide
the followng information:

6. Copies of any and all University
policies, regulations, or laws affecting
par ki ng at UCLA '

7. Al menos, letters and internal
docunents utilized in determ ning the need
for or rationale for 34.6% [sic] parking fee
i ncrease.

On April 17, 1989, the University responded to AFSCME with a
letter stating in part as foll ows:

The following information and attachnents
responds to your public record request as
i ndi cat ed:

6. Attachnments |, J, and Krespond to this
request.

7. Attachnments L and Mrespond to this
request.

The O ficial Statenent concerning the bonds was not anong the
attachnments.
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On May 30, 1989, AFSCME' s grievance was denied at Step 2. On May
31, 1989, AFSCME specifically requested a copy of the O ficial

St at enent concerni ng the bonds, and on June 5, 1989, the

Uni versity provided a copy. Also on June 5, 1989, AFSCME took
its grievance to Step 3. AFSCME l|ater withdrew the grievance

wi t hout prejudice.

The parking fee increase was inplenmented on July 1, 1989.

Based on the facts stated above, the charge does not state a
prima facie violation of the HEERA, for the reasons that follow

AFSCME contends that both the 1986 bond and the 1989 fee increase
were unilateral changes in parking fee policy that should have
been negotiated with AFSCVME. In Articles 27 and 42 of the

col | ective bargaining agreenents, however, AFSCME clearly and
unm st akably waives its right to bargain about such parking fee
issues. In Article 42 (Waiver), AFSCME and the University "each
voluntarily and unqualifiedly waives the right, and each agrees
that the other shall not be obligated to bargain collectively
with respect to any subject or matter referred to, or covered in
this Agreenment."” Article 27 (Parking) obligates the University
to "provide parking and parking-related services at each canpus
or the Laboratory to the same extent and under the sane
conditions as normally provided for other University non-
manageri al, non-represented staff enployees at the enployee's

| ocation [enphasis added]." The University is not obligated to
have any particular "conditions" on parking, so long as the
"conditions" are the same as for other enployees. Although the
term "conditions" is broader than fees, in its plain nmeaning it

i ncludes fees, which nmust be paid as a "condition" of parking.
AFSCME therefore waived its right to negotiate about parking fee
i ssues, so long as the University nmade those fees the sanme for
AFSCME-r epr esent ed enpl oyees as for other enpl oyees.

AFSCME al so contends that the University failed to provide

i nformati on about the bond. Wen AFSCME requested "policies,
regul ations or |aws" and "nenos, letters and internal documents”
concerning parking (on March 28, 1989), the University provided
five different docunents (on April 17, 1989). The University did
not at that time provide the Oficial Statement concerning the
bonds, but it does not appear that the Oficial Statenent itself
is a policy, regulation, law, nmeno, letter or internal docunent.
(The O ficial Statenent appears to be an external docunent that
summari zes indenture provisions.) Wen AFSCME specifically
requested the Oficial Statement (on May 30, 1989), the
University provided it five days later (on June 5, 1989).
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For these reasons, the charge as presently witten does not state
a prima facie case. |If there are any factual inaccuracies in
this letter or any additional facts that would correct the
deficienci es explained above, please anmend the charge

accordingly. The amended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled Eirst Anended
Charge. contain all the facts and allegations you wish to make,
and nmust be signed under penalty of perjury by the charging
party. The anended charge nust be served on the respondent and

the original proof of service nust be filed with PERB. I[f 1 do
not receive an anended charge or w thdrawal from you before My
10, 1990, | shall dismss your charge. |f you have any

questions, please call ne at (213) 736-3127.

Si ncerely,

Thomas J. Alien
Regi onal Attorney



