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DECI SI ON

CUNNI NGHAM  Menber: This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on exceptions filed
by the Yuba Coll ege Faculty Association (Association) to an
adm nistrative law judge's (ALJ) proposed decision (attached)
di sm ssing the underlying unfair practice charge and conpl aint
all eging that the Yuba Community College District (District)
failed to negotiate in good faith by unilaterally changing a
heal th benefit plan during the life of a contract. The ALJ based
this decision on his finding that the Association failed to neet
its burden of proof as to the issue of whether any unil ateral

change was made by the District, thereby resulting in the

District's failure to neet and confer in good faith in violation



of the Educational Enploynent Relations Act (EERA) section
3543.5(a), (b) and (c).?

In its exceptions, the Association contends that the
status quo, in this instance, was the District's provision of
the cluster of benefits in effect at the comencenent of the
agreenment, and the District's unilateral reduction in the scope
of benefits during the course of the agreenent constituted an
unl awful wunilateral change. Additionally, the Association argues
that the ALJ incorrectly interpreted the collective bargaining

agreenent in concluding that the | anguage was intended to allow

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherw se indicated, all statutory references herein are
to the Governnent Code. Prior to January 1, 1990, section 3543.5
stated, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

Al t hough both the charge and the proposed decision define
the (a) and (b) violations as derivative, it should be noted for
clarification that, while these facts support an allegation of an
i ndependent (b) violation, there is no support for an allegation
of a derivative violation of (a) based solely on a finding of a
(c) violation. (Tahoe-Truckee Unified School District (1988)
PERB Deci sion No. 668; Regents of the University of California
(1989) PERB Deci sion No. 722-H)




for sone flexibility, with respect to the terns and conditions
of the nedical plan.

We have reviewed the entire case record, including the
proposed deci sion, the Association's exceptions and the
District's responses thereto. The exceptions to the proposed
deci sion raise the sane argunents previously presented to and
considered by the ALJ. Therefore, the Board finds the ALJ's
statenment of facts and conclusions of lawto be free from
prejudicial error and adopts the proposed decision as the
deci sion of the Board itself.

ORDER

Based on the foregoing, Unfair Practice Charge
No. S-CE-1308, Yuba.College Faculty Assocjation v. Yuba Community
College District, and the conpani on PERB conpl aint, are hereby

DI SM SSED.

Menbers Shank and Camlli joined in this Decision.
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Before Ronald E. Blubaugh, Adm nistrative Law Judge.
PROCEDURAL __HI STORY

An exclusive representative contends here that a public
school employer failed to negotiate in good faith by unilaterally
changing a health benefit plan during the life of a contract.

The employer replies that the changes were inposed by the
Insurance carrier and that the union declined its offer to
negotiate about the carrier‘é action.

The Yuba College Faculty Association (Association) commenced
this action on Septenber éG, 1989, by filing an unfair practice
charge against the Yuba Community College District (District).
The Association amended the charge on December 19, 1989, to
correct a m staken code section. The General Counsel of the
Public Empl oyment Relations Board (PERB) issued a complaint on
January 10, 1990. The conplaint alleges that the District made
various unilateral changes in the health benefit programin

violation of Educational Employment Relations Act sections

Thi s proposed deci sion has been appeal ed to the
Board itself and nay not be cited as precedent
unl ess the decision and its rational e have been
adopt ed by the Board.




3543.5(a), (b) and (c).! The District answered the conpl aint on
January 29, 1990, denying that it had commtted an unfair
practi ce.

A hearing was conducted in Sacranento on May 14, 1990. Wth
the filing of briefs, the matter was submtted for decision on

July 25, 1990.
FI NDI NGS O _FACT

The Yuba Community College District is a public schoo
enpl oyer under the EERA. At all tines relevant, the Yuba Col | ege
Facul ty Associ ation has been the exclusive representative of the
District's teaching staff.

Since 1984, the negotiated agreeneht bet ween the parties has
provi ded specifically for enployee health coverage under a plan

known as Blue Cross 365 Plus.? Unit nmenbers were covered under

Unl ess otherwi se indicated, all statutory references are to
t he Governnent Code. The Educational Enpl oynent Rel ations Act
(EERA) is found at CGovernnent Code section 3540 et seq. In
rel evant part, section 3543.5 provides as foll ows:

It shall be unlawful for a public school enployer to:

(a) Inpose or threaten to inpose reprisals on

enpl oyees, to discrimnate or threaten to discrimnate
agai nst enpl oyees, or otherwise to interfere with,
restrain, or coerce enployees because of their exercise
of rights guaranteed by this chapter.

(b) Deny to enployee organizations rights guaranteed
to themby this chapter

(c) Refuse or fail to neet and negotiate in good faith
wi th an exclusive representative.

’Section 14.1 of the 1987-1990 contract provides as follows:

Health Benefits.  The Board shall provide al
unit nmenbers and their eligible dependents
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the sane plan since prior to 1976, although it was not
specifically identified in the contract until 1984.

The District is one of 50 Sacranmento Valley school districts
that have entered a joint powers agreenent to provide health,
dental and vision insurance for their enployees. The
organi zation created by the 50 districts is known as the
Tri-County Schools Insurance Group. Tri-County collects fees
fromthe various districts and pools the noney into a
sel f-insurance fund. It contracts with Blue Cross and Gal | agher
Bassett for clains adm nistration. Under Tri-County's agreenent
with Blue Cross, the insurance conpany provides a health plan
essentially identical to that it provides to enployers who do not
self insure. Blue Cross collects a fee to cover the cost of
adm ni stration and re-insurance.

At one time, Tri-County's contract with Blue Cross covered
sonme 600 to 800 enpl oyees, a substantial segnent of the work
force in the participating districts. Over the years the nunber
of districts with Blue Cross plans dropped so that by early 1989,
only six districts continued to have Blue Cross coverage. Wth
an increase in fees to $37.03 per enployee per nonth which Bl ue
Cross announced in md-1989, all but Yuba Community Coll ege

District dropped the carrier. The other districts switched to a

with a fully paid health insurance pl an,

i ncludi ng an annual routine physical

exam nation benefit for the unit nenber and
spouse. The carrier of the plan shall be .
Blue Cross and the specific coverage shall be
Plan 365 Plus. Supplier of naned plan to be
determ ned by the District.
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conpeting plan offered by Gall agher Bassett which cane with a
“nmonthly adm nistrative fee of only $12;

After the md-1989 rate increase, only the faculty unit at
Yuba Community College District remained with the Blue Cross
pl an. The faculty unit conprises sone 174 participants, 124 of
whom are current enployees with the rest being retired enpl oyees
or surviving spouses. Under Blue Cross corporate guidelines; the
conpany generally will not wite health plans that cover |ess
t han 60 pér cent of an enployer's work force. This rule is due
in part to the economcs of adm nistering a plan where the | arger
the group, the smaller the cost per enployee.

It has been the practice for Blue Cross £o periodically nake
changes in its insurance plans. Even since the Blue Cross 365
Plus plan has been witten into the Yuba faculty contract, Blue
Cross has nade changes in the plan. George Shaw, the District's
chief negotiator, testified that Blue Cross unilaterally nmade
several enhancenents to the plan between 1984 when it was first
witten into the contract and 1987 when it was renewed. He said
t hese changes were nade wi thout conplaint fromthe faculty. On
t hese occasions, he testified, faculty nenbers sinply received
-notices of anendnents to the health plan.

By letter of August 29, 1988, Blue Cross notified Tri-County
that it planned to make three changes effective Cctober 1, 1988.
Bl ue Cross proposed to: 1) nore closely nonitor hospitalizations

t hrough a system of case managenent, 2) reduce paynents for



servi ces rendered in non-contracting hospitals,® and 3) inpose a
ninety-day limt for the filing of clains. - The letter advised
Tri-County that although it could refuse the changes initially,
t he changes would be included as a condition of the next
renewal . *

District Superintendent Patricia Wrth thereafter called a
faculty neeting where busi ness manager Ruby Henry described the
District's health insurance program Ms. Henry went through the
covered benefits and expl ained how health plans are funded
through Tri-County and the relationship with Blue Cross. She
descri bed each of the changes which Blue Cross was attenpting to
secure. She al so described the Gall agher Bassett plan which had
recently been adopted for the District's classified enployees.
Associ ation President Jim Finstad was present at the neeting and
asked questi ons.

The Blue Cross request for change was refused by Don Soli,
executive director for Tri-County. He took the position that
Tri-County had a valid contract with Blue Cross which Blue Cross
could not change unilaterally. He insisted that Blue Cross could

not change the plan until after the expiration of the insurance

®Non-contracting hospitals are those which have no cost
limtation agreenents with Blue Cross.

“Bl ue Cross regional sales manager Bob DeTour testified that
Blue Cross knew that the school districts had |abor agreenents,
"so basically what we did is we gave them a two-year w ndow
period and we said in the first year you can . . . put any of
these, all of these, or none of these in; but, the next tinme
around, when we renew, we need to include these into the fee for
service environnents . . . ." (Reporter's Transcript, p. 78)
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carrier's contract with Tri-County on June 30, 1989. Blue Cross
then dropped its demand for changes in 1988.

Some tinme prior to April 4, 1989, Blue Cross sent Tri-County
an anendnent to its contract entitled "Coverage During a Labor
Di spute.” The anendnent provides that eligible subscribers could
arrange for continued health coverage during a strike by paying a
fee to Blue Cross. The amendnent fixes responsibility for
collecting the fees and remtting themto Blue Cross on the
union. The anmendnent further provides that a m nimumof 75
percent of the subscribers on strike would have to participate
for the coverage to be effective. Coverage would |ast throughout
the | abor dispute up to a maxi num of six nonths.

On April 11, 1989, District business nanager Ruby Henry gave
Associ ation President Jim Finstad a copy of the amendnent
pertaining to coverage in a |abor dispute. She asked hi mwhat
the District should do with it. He told her to sinply send it
out which she did on April 18.°

Bob DeTour, regional sales manager for Blue Cross, testified
that the provision for coverage during strikes was anended by
Blue Cross into all policies issued by the conpany. He said Bl ue
Cross viewed the coverage as mandatory under state law. M. Soli

testified that Tri-County did not solicit the change and had no

®lnitially, M. Finstad testified that he was not notified
about the anendnment prior to its distribution anong faculty
menbers. On cross-examnation he nodified his testinony to say
that he could not say for sure whether or not he nmet with
Ms. Henry prior to distribution of the anendnent. Ms. Henry
testified about the discussion w thout any uncertainty.
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conversations with anyone at Blue Cross prior to its
i npl ementation. After Tri-County |earned of the change, it
notified the District which then notified faculty nenbers.

On April 28, 1989, Blue Cross notified Tri-County of the
nonthly rate increase to $37.03 per enployee and its insistence
on a series of changes in the plan. These included all of the
changes first requested in August of 1988 plus a reduction in
coverage for nervous, nental and substance abuse benefits.

By letter of May 2, 1989, the District notified the
Associ ati on about the health plan changes Blue Cross planned to
insert into the contract. The letter invited the Association to
contact the District business manager if it had concerns "about

"6 The District followed on

the fiscal inpact on faculty nenbers.
May 8, 1989, with a letter advising that it was "ready and
wlling to continue bargaining the changes" if the Association
desired to do so. George Shaw, the District's chief negotiator,
testified that the District viewed the changes as sonething

- inposed by a third party which in effect reopened the contract if

the union wished to negotiate. The Association, however, did not

respond to the offer to negotiate.

®The District describes this letter as the first of "seven
letters to the Charging Party informng it of changes and
offering to discuss and negotiate those changes with the Charging
Party." | believe that four of the letters reasonably can be
read as offering the Association the opportunity to begin
negotiations. These are the letters of May 2, 1989, (Charging
Party Exhibit no. 3); My 8, 1989, (Charging Party Exhibit no.
4); My 17, 1989, (Charging Party Exhibit no. 5); and July 17,
1989, (Charging Party Exhibit no. 13). :
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On May 15, 1989, Blue Cross sales manager DeTour notified
Trf#County that Blue Cross would not renew its contract, thereby
cancelling its insurance effective July 1, 1990. He attri buted
the decision not to renew to |ow participation of Tri-County

7in Blue Cross. On May 17, District adm nistrator

enmpl oyees
George Souza wrote Association President Finstad about the Bl ue
Cross cancell ation and proposed shifting coverage to Gall agher
Bassett. He invited the Association to offer alternative
proposals and offered to neet and negoti ate about the issue.

The Association did not imediately reply to the District's
|etter, but M. Finstad did promptly contact M. DeTour of Blue
Cross. He urged M. DeTour to rescind his cancellation of
i nsurance and warned that Blue Cross would be drawn into é | abor
di spute if it did not. Di strict business manager Ruby Henry, by
separate communi cations, also urged M. DeTour to rescind the
.cancel l ation of insurance.

By letter of May 22, 1989, M. DeTour rescinded cancellation
of the Blue Cross Tri-County Schools plan. However, he adhered
to the schedule of charges set out in his April 28 letter and
described the follow ng contractual changes as "nandated and wil
be inplenented:™

1) A 25 percent cutback in paynents for non-
contracting hospitals;

2) Aninety-day limt for clains subm ssion

I'n his letter of cancellation, M. DeTour put the |evel of
participation at between 5 percent and 6 percent.
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3) Institution of a managed care package.
He waived his earlier insistence on a reduction in nervous and
ment al benefits.

District adm nistrator Souza testified that the changes were
i nposed by Blue Cross. He said he asked if the plan the District
previously enjoyed could be obtained at any price but was told
that it could not. M. DeTour confirnmed in testinony that the
changes were mandatory, citing the |anguage of his letter. He
said the changes were going into all 365 Plus plans which Blue
Cross had in effect. He said that conpany policy demanded t hat
t he changes be made.

Associ ation President Finstad consulted with the union's
representative council, first about the threatened cancell ation
of the Blue Cross plan, and then about the subsequent changes in
coverage. The council concluded that the union should not
negotiate with the District and directed M. Finstad to press for
continued coverage under the existing plan. The union officers
- concl uded that they were under no obligation to negotiate because
of the existence of a zipper clause in their contract with the
District.®

By letter of May 22, Association President Finstad informed

the District that it declined to neet and negotiate regardi ng

SArticle 17.3 of the agreenment provides that during the life
of the contract, "the Board and the Associ ation expressly waive
and relinquish the right to bargaining collectively on mtters"
except for certain specified exceptions. The Association
concluded that the proposed Blue Cross changes did not fit into
any of the listed categories.



alternative health insurance. He asserted that the District had
engi neered the changes in order to unilaterally inpose the
Gal | agher Bassett plan on the faculty. He insisted that the
District continue to offer the Blue Cross 365 Plus plan as

requi red under the contract between the parties.

By letter of June 27, Association attorney Robert J. Bezenek
advised the District that the union considered the changes in the
plan to be md-termunilateral changes. He demanded that the
District restore the benefits that existed prior to the
uni | ateral changes. He warned that a failure to nmake the change
woul d result in the filing of an unfair practice.

At | east one unit nenber was negatively affected by the
change in health plan coverage. That nenber's son was treated in
a non-contracting hospital. Under the revised plan, the unit
menber was reinbursed for only 75 percent of the costs.

LEGAL | SSUE

Dd the District unilaterally change health benefit coverage
and thereby fail to negotiate in good faith in violation of
Section 3543.5(c) and, derivatively, (a) and (b)?

CONCLUSI ONS  OF L AW

It is well settled that an enployer that nmakes a pre-inpasse

uni | ateral change in an estéblished, negoti abl e practice viol ates

its duty to neet and negotiate in good faith. NLRB v. Katz

(1962) 369 U S. 736 [50 LRRM 2177]. Such unil ateral changes are

i nherently destructive of enployee rights and are a failure per

se of the duty to negotiate in good faith. See Davis_ Unified
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School District,_et_al (1980) PERB Deci sion No. 116; State of

"California (Departnent of Transportation) (1983) PERB Deci sion
No. 361-S.

Est abl i shed practice nmay be reflected in a collective
bargai ning agreenent (QGant Jojnt Union H gh _School District
(1982) PERB Deci sion No. 196) or where the agreenent is vague or

anbi guous, it may be determ ned by an exam nati on of bargaining
history (GColusa Unified School District (1983). PERB Deci sions
No. 296 and 296(a)) or the past practice (R o Hondo Conmmunity
"College District (1982) PERB Decision No. 279, Pajaro Valley
Unified School District (1978) PERB Decision No. 51).

An enpl oyer makes no unil ateral change, however, where an

action the enployer takes does not alter the status quo. "[T] he
"status quo' against which an enployer's conduct is eval uated
must take into account the regular and consistent past patterns
of changes in the conditions of enploynent.” Pajaro Valley

Uni fied School District, supra. PERB Decision No. 51. Thus,

where an enployer's action was consistent wwth the past practice,
no violation was found in a change that was not a change in the

status quo. QOak G ove School District (1985) PERB Deci sion

No. 503.

The Association argues that health benefits are negotiable
subj ects under the EERA. Any unilateral change in health
benefits which intimately affects enpl oyees, the Association
continues, is a failure to negotiate in good faith and an unfair

practice. The union contends that the status quo was the |evel
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of benefits outlined in the certificate of coverage at the tine
-.the contract was signed. The union argues that the enployer was
obligated to maintain those benefits for the life of the
contract. In addition, the Association rejects the contention
that the changes were nmandated by Bl ue Cross. It argues instead
that the District used the changes as part of a strategy to
convi nce enployees to agree to a different carrier.

The District sets out a nulti-faceted defense. There has
been no unilateral change, the District argues first, because it
at all times has been in conpliance wwth the contract. The
contract requires only that it furnish the Blue Cross 365 Pl us
pl an and, the District argues, it has done this. The District
contends that the contract does not require the nmaintenance of
any specific nedical coverage wi thout the possibility of
nodi fication. Thus, changes in the plan did not, in the
District's view, change the status quo.?

It is undisputed that the subject of health benefits is

clearly negotiable under the EERA. ' The key question in these

°The District sets out three additional arguments: 1) that
t he Association waived its right to bargain when, after receiving
notice of the inpending changes, it nade no demand to negoti ate;
2) that the changes in the health care plan were inplenented as a
busi ness necessity, and 3) that its actions were excused under
the doctrine of inpossibility of performance. As will be seen,
it is unnecessary to reach any of these contentions.

'n relevant part, EERA section 3543.2 provides as follows:

(a) The scope of representation shall be limted to
matters relating to wages, hours of enploynent, and
other ternms and conditions of enploynent. "Terns and
conditions of enploynent” mean health and wel fare
benefits as defined by Section 53200

12



facts is whether the enployer nade a unilateral change. The
answer lies in determning the nature of the status quo prior to
the change in benefits. |If, as the Association argues, the
status quo was the exact set of insurance benefits in place at
the tinme of the signing of the contract, then the District nade a
change. If, as the District argues, the status quo was the
particular plan in its continuously evoIving form then the
District made no change.

The prevailing weight of the evidence lies with the
District. The status quo was, as the District argues, the Blue
Cross 365 Plus plan, a plan whose terns had evol ved over the
years. The status quo was not a particular set of benefits in
pl ace on the date the contract was entered in 1987. Both the
text of the applicable contract clause and the past practice
support this finding. |

As the District argues, the very wording of the applicable
contractual clause inplies that the plan could change. The
contract requires only one specific type of benefit, an annual
physi cal exam for nenbér and spouse. Reference to such a
specific benefit inplies the possibility of plan changes but
ensures retention of annual physical exans, regardless. |If the
contract were intended to preclude all changes, one m ght expect
it to I ncorporate the plan's benefits as'contained in plan
docunents as of a certain date. O, one mght expect the
contract to set out a nore detailed listing of health benefits.

The contract cl ause does neither.
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Moreover, District negotiator George Shaw testified w thout

- contradiction that Blue Cdss had made several uncontested

- changes since the plan was witten into the confract. Thus the
status quo was a "regular and consistent past pattern. . . of
changes"!! in the health plan. At any given time, the 365 Plus
-plan in effect was different fromthe plan by the sanme nane in
effect at an earlier tinme. There is no evidence that the changes
of 1989 were in any way inconsistent with past changes. '?

The burden of proof for showing a change in the past
practice is that of the charging party. Qak Gove School
District, supra, PERB Decision No. 503. On this set of facts, |
cannot concl ude that the Association has nmet its burden of proof.
The charging party has failed to establish by a preponderance of
the evidence that the District nade any unilateral change and
thereby failed to neet and confer in good faith. Accordingly, |
conclude that the conplaint nust be di sm ssed.

PROPOSED_ ORDER

Based upon the foregoing findings of fact and concl usions of
law and the entire record in this matter, unfair practice charge

S- CE- 1308, Yuba College Faculty_Association v. Yuba Comunity

Upajaro Valley_Unified School District, supra. PERB
Deci si on No. 51.

2The Associ ation presented no evidence to counter testinony
that the changes were consistent wwth a past practice of changes
in the health plan. Changes that so deviate fromthe past
practice as to change its "quantity and kind" are inconsistent
with the status quo and constitute a failure to negotiate in good

faith. Qakland Unified Schogl D strict (1983) PERB Deci sion
No. 367.
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College Distrjict, and the conpani on PERB conpl aint are hereby

* DI SM SSED.

Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shal
become final unless a party files a statenent of exceptions with
the Board itself at the headquarters office in Sacramento within
20 days of service of this Decisioﬁ. I n accordance with PERB
Regul ati ons, the statenment of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. See California Adm nistrative
Code, title 8, part |11, section 32300. A docunent is considered

"filed" when actually received before the close of business

(5:00 p.m) on the last day set for filing ". . .or when sent by ”
tel egraph or certified or Express United States mail, postnmarked
not later than the last day set for filing. ..." See

California Adm nistrative Code, title 8, part 111, section 32135.

Code of Civil Procedure section 1013 shall apply. Any st at enent
of exceptions and supporting brief nust be served concurrently
with its filing upon each party to this proceeding. Proof of
servi ce shall acconpany each copy served on a party or filed with
the Board itself. See California Admnistrative Code, title 8,
part 111, sections 32300, 32305 and 32140.

Dat ed: August 6, 1990

RONALD E. BLUBAUGH
Adm ni strative Law Judge
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