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DECI S| ON

CUNNI NGHAM  Menber: The Los Angel es Unified School District
(District) requests reconsideration of PERB Decision No. 860,
i ssued by the Public Enploynent Relations Board (PERB or Board)
on December 19, 1990. In that decision, the Board affirmed and
adopted a proposed decision by an adm nistrative |aw judge
(ALJ) wherein it was found that the District unlawfully and
unilaterally established the wage rate payable to certificated
enpl oyees participating in an after-school Early Education

Program (EEP) in violation of section 3543.5(b) and (c) of the
Educati onal Enpl oynment Rel ations Act® (EERA). The ALJ al so

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Prior to January 1, 1990, section 3543.5
stated, in pertinent part:



concluded that this matter was not subject to nmandatory deferral
pursuant to Lake Elsinore School District (1987) PERB Deci sion
No. 646. The Board adopted this conclusion on the ground that
the relevant contract provision did not "arguably prohibit" the
District's conduct in this instance; thus, the standard set forth
in Lake Elsinore is not net by these facts.

DI SCUSSI ON
PERB Regul ati on 32410(a),? states, in pertinent part:

Any party to a decision of the Board itself
may, because of extraordinary circunstances,
file a request to reconsider the decision

. The grounds for requesting
reconsideration are linmted to clains that
the decision of the Board itself contains
prejudicial errors of fact, or newy
di scovered evidence or |aw which was not
previ ously avail able and could not have been
di scovered wth the exercise of reasonable
di li gence.

In its request for reconsidération, the District argues:
(1) there is no policy justification for deferral purposes
to distinguish between conduct "arguably prohibited" by a
col l ective bargaining agreenent (CBA) and conduct "arguably
required" by a CBA, (2) several critical factual matters, not

considered in the PERB decision, establish that the District

It shall be unlawful for a public schoo
enpl oyer to:

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

PERB Regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.
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properly applied Section 6.0 of the CBA to the EEP and,
therefore, acted lawfully in this instance; and (3) in view of
the express ternms of the "zipper clause" and the |anguage of
Section 6.0 of the CBA, United Teachers - Los Angel es wai ved
its right to negotiate about the wage rate applicable to the
EEP during the life of the current CBA

The District's first and third grounds for the request,
as referenced above, do not contend that the Board' s decision
contains prejudicial errors of fact, nor do they offer newy
di scovered evidence or law. Instead, the D strict argues that
t he decision contains errors of law. This ground does not fal
within the purview of Regul ation 32410(a) and is, therefore, an
i nappropriate basis for this request.

As to the second ground for the request for reconsideration,
the District has listed ten factual statenents allegedly not
considered by the Board in arriving at its substantive |ega
conclusions in this case.

to the District's assertions,
however, all of the factual matters set forth in its request for
reconsideration are directly or indirectly referred to and
considered in the ALJ's findings of fact. Those findings were
adopted by the Board in its decision. Thus, the District's
argunent that the Board's decision contains prejudicial errors
of fact nust be rejected. Moreover, although the District has
couched this argUnent interms of prejudicial error of fact,
it appears that this is actually a legal argunment in thét t he

District clains that the rel evant contract | anguage or past
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practices pernitted its conduct in this instance. Again, an
alleged error of lawis not a proper ground for a request for
reconsi deration, pursuant to Regul ation 32410(a).
ORDER
The request for reconsi‘derati on of PERB Decision No. 860 is

her eby DEN ED.

Chai r person Hesse and Menber Shank joined in this Decision.



