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DECI SION

CUNNI NGHAM  Menber: This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on exceptions filed
by the Los Angeles Unified School District (Dstrict) to the
attached proposed decision by an adm nistrative |aw judge (‘ALJ),

wherein it was found that the District violated the Educati onal

Enpl oynment Rel ations Act (EERA), section 3543.5(b) and (c)! when

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwise indicated, all statutory references herein are
to the Governnent Code. Prior to January 1, 1990, section 3543.5
stated, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to:

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



it unilaterally established the wage rate payable to certificated
“enpl oyeesparticipating.in the District's after-school Early
Educati on Program (EEP) without first bargaining with United
Teachers-Los Angeles (UTLA). UTLA also all eged that the District
viol ated section 3543.5(b) and (c) by failing and refusing to =
provide UTLA with requested information in a tinmely manner

during negotiations; however, the ALJ found that UTLA failed

to establish that the District commtted such a violation and
therefore dismissed this portion of the conplaint.

On appeal, the District argues that the ALJ erred in
finding: (1) this matter is not subject to mandatory deferral to
arbitration; (2) the District did not act in a nmanner consi stent
with its contractual obligation; (3) the D strict did not
establish its past practice defense; and (4) the parties did not
reach inpasse on the salary issue. UTLA excepts to the ALJ's
ruling that its post-hearing brief was untinely filed.

We have reviewed the entire record in this matter, including
t he proposed decision, the District's exceptions and UTLA' s
responses thereto, and, finding the AL)'s statenent of facts to
be free fromprejudicial error, Iadopt it as our own. Insofar as
they are consistent with the discussion below, we also adopt the
ALJ's conclusions of |aw

Dl SCUSSI ON

The District argues at sone length in its exceptions that

the ALJ incorrectly ruled that this was not a mandatory deferral

‘matter within -the scope of Lake Elsinore School District (1987)



PERB Deci sion No. 646, and that, therefore, PERB has jurisdiction
sover this.case. *: The D strict's argunent regarding deferral is
summari zed by the District as foll ows:

If the District correctly applied Section

6.0 to the Early Education Program such

conpliance is a conplete defense to UTLA's

claim If the District m sapplied Section

6.0, it violated the Agreenent. |In either

ci rcunstance, UTLA's claimraises a contract

i ssue which an arbitrator can fully resolve,

and the PERB nust defer this matter to the

gri evance nachinery.

(District's Exceptions at p. 27.)

The above-referenced argunent by the District constitutes
an-incorrect statement of the Board' s .deferral doctrine.? In
‘Lake El sinore School District, supra, PERB Decision No. 646, the
Board held that it has no jurisdiction over matters invol ving
conduct arguably prohibited by a provision of the collective
bar gai ni ng agreenent until the grievance machinery of the
agreenent, if it exists and covers the matter at issue, has been
exhausted either by settlenent or by binding arbitration. The

key portion of the Board' s Lake Elsinore holding, as it pertains

’The District contends that its accurate application of the
| anguage in the collective bargai ning agreenent constitutes a
conpl ete defense to UTLA's claimin this instance. This does
not, in and of itself, resolve the deferral issue. |If the record
i ndeed denonstrates that the District conplied with the contract,
then there could be no finding on the nerits that the D strict
unlawful ly instituted a change in policy, as the District argues.
Neverthel ess, this matter would be properly within the Board's
jurisdiction and not subject to mandatory deferral. On the other
hand, a m sapplication of contract |anguage nay constitute a
violation of the agreenent and, thus, nay raise an issue of
‘deferral, but-only.in instances where the Board's Lake Elsinore
School District standard is net. -




to the present case, is that the conduct at issue nust be
‘arguably.prohibited by the:language of the agreenent.

Quite apart fromthe nerits of the unfair practice charge
before us, the contract provision at issue, section 6.0, does_ not
"arguably prohibit" the District's conduct in this instance. The
| anguage contained in section 6.0 indeed requires the District to
pay a certain set rate for the performance of specific duties by
certificated staff. (See ALJ's proposed decision at p. 5) In
this case, the District has utilized one category of duties and
its corresponding pay rate in conputing the appropriate rate of
pay for EEP participants. - Consequently, the ALJ's conclusion as
to the deferral issue is correct and the District's exceptions in
this regard are wthout nerit.

As to the District's exceptions regarding the substantive
issues of whether the contract expressly permts the conduct at
i ssue herein, or, if not, whether the District has a valid past
practice defense, we find that no points have been raised which
were not already presented to and considered by the ALJ. W
affirmthe ALJ's conclusions with respect to these matters and
find the District's exceptions to be w thout foundation.
Additionally, we note that there is another factor which bol sters
the ALJ's finding that the EEP is a unique programvis-a-vis the
ot her after-school prograns clainmed by the District to establish

a past practice governing this instance. That factor is the



EEP' s statutory basis,® which the other prograns, essentially

3The EEP, codified at Education Code section 56440, is a
:uni que and different program involving preschoolers who are not
otherwi se enrolled in the school district. Under the statutory
schene, the early education and services shall include the
followng el enents, as set forth in section 56441.3 of the
Educati on Code:

(1) Cbserving and nonitoring the child's
behavi or and devel opnent in his or her
envi ronnent .

(2) Presenting activities that are
devel opnental |y appropriate for the preschool
child and are specially designed, based on
the child' s exceptional needs, to enhance the
child' s devel opnent. Those activities shal

- be devel oped to .conformwith the child's
i ndi vidual i zed education program and shall be
devel oped so that they do not conflict with
his or her nedical needs.

(3) Interacting and consulting with the
famly nmenbers, regular preschool teachers,
and ot her service providers, as needed, to
denonstrate devel opnentally appropriate
activities necessary to inplenent the child's
i ndi vidualized education programin the
appropriate setting pursuant to Section
56441. 4 and necessary to reinforce the
expansion of his or her skills in order to
pronote the child' s educational devel opnent.
These interactions and consultations may
include famly involvenent activities.

(4) Assisting parents to seek and coordinate
other services in their community that nmay be
provided to their child by various agencies.

(5 Providing opportunities for young
children to participate in play and
exploration activities, to develop self-
esteem and to devel op preacadem c skills.

(6) Provi ding access to various
devel opnental |y appropriate equi pnent and
speci alized materi al s.

(7)  Providing related services as defined
in Section 300.13 of Title 34 of the Code

5



tutorial in nature, do not share.

As to the District's final exception, we find that the ALJ
correctly concl uded that the District's "i npasse" defense is not
val id under these circunstances. The parties did not conplete

the inpasse process.* Alternatively,. even if they had conpl.eted

of Federal Regul ations, that include parent
counseling and training to help parents
understand the special needs of their
children and their children's devel opnment,
as that section read on May 1, 1987.

‘The inpasse procedures referenced herein are contained at
EERA sections 3548 and 3548.1(a) and provide, in pertinent part:

- 3548. MEDI ATOR;: MJTUAL AGREEMENTS

Ei ther a public school enployer or the
exclusive representative nmay declare that an
i npasse has been reached between the parties
in negotiations over matters within the scope
of representation and nmay request the board
to appoint a mediator for the purpose of
assisting themin reconciling their
differences and resolving the controversy on

ternms which are nutually acceptable. [If the
board determ nes that an inpasse exists, it
shall, in no event later than five working

days after the receipt of a request, appoint
a nediator in accordance with such rules as
it-shall prescribe. The nediator shall neet
forthith with the parties or their
representatives, either jointly or
separately, and shall take such other

steps as he nay deem appropriate in order

to persuade the parties to resolve their
differences and effect a nutually acceptable
agr eenent .

3548. 1. FACT FI NDI NG PANEL; REQUEST,
SELECTI ON OF PANEL; CHAI RPERSON

(a) If the nmediator is unable to effect
settlement of the controversy within 15
days after his appointnent and the nedi ator .
declares that factfinding is appropriate to
the resolution of the inpasse, either party

6



‘the process, the specific dispute over the EEP wage rate was not
submtted as:- an unresolved item for PERB' s statutory i npasse
‘procedures. The fact that the general issue of wage rates
‘pertaining to all after-school prograns was submtted to the

‘I npasse procedures does not change this finding.

Lastly, UTLA has excepted to the ALJ's ruling that its
post-hearing brief was untinely filed. UTLA argues that PERB
Regul ation 32130(c)® applies in this instance, but that the ALJ
failed to apply this section and sinply counted the 30-day-brief-
filing period fromthe date the transcript was served. However,
as UTLA clains, the transcript was served by mail, and thus the
filing period should have been extended by five days pursuant
to the California Code of Gvil Procedure section 1013.
Accordingly, UTLA' s brief was filed with PERB within 35 days, and

was therefore timely filed.

may, by witten notification to the other,
request that their differences be submtted
to a factfinding panel.

The statutory inpasse procedures are exhausted only when
the factfinder's report has been considered in good faith, and
then only if it fails to change the circunstances and provi des no
basis for novenent that could lead to settlenment. At that point,
either party may decline further requests to bargain, and the
enpl oyer may inplenment policies reasonably conprehended within
previous offers made and negoti ated between the parties.

(MMbdesto G ty_Schools (1983) PERB Decision No. 291, pp. 32-33.)
®Regul ati on 32130(c) provides, in pertinent part:

. . . the extension of tinme provided by
California Code of Cvil Procedure section
1013, “subdivision (a), shall apply to any.
filing made in response to docunents served
by mail .



ORIORDER
Upon ‘'t he foregoing findings of fact, conclusions of |aw,
and the entire record in this case, it has been found that the
Los Angeles Unified School District violated section 3543.5(b)
and (c) of the Educational Enploynment Relations Act (Act). It is
hereby ORDERED that the Los Angeles Unified School District and
its representatives shall:
A CEASE AND DESI ST FROM
1. Failing to neet and negotiate in good faith with
United Teachers - Los Angeles by unilaterally determ ning the
rate of conpensation for certificated bargaining unit enployees
participating in the Early Education Program
2. Denying to United Teachers - Los Angeles rights
guaranteed to it by the Act, including the right to represent its

bargai ni ng unit menbers.
B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE PURPOSE OF THE EDUCATI ONAL EMPLOYMENT

RELATI ONS ACT:

1. Upon request, negotiate in good faith with United
Teachers - Los Angeles concerning the rate of conpensation for
certificated unit enployees participating in the Early Education
Pr ogram
| 2. Wthin thirty-five (35) days follow ng the date
this Decision is no |longer subject to reconsideration, post at
all work |ocations where notices to enployees customarily are

pl aced, copies of the Notice attached as an Appendi x heret o,

. signed by an authorized agent of the.enployer. Such posting



shall be maintained for a period of thirty (30) consecutive

wor kdays. - Reasonabl e steps shall be.taken to insure that this
Notice is not reduced in size, defaced, altered or covered by any
mat eri al .

3. Witten notification of the actions taken to conply with

- -this Oder shall be nade to the Los Angel es Regional Director of

the Public Enploynent Relations Board in accordance with her

i nstructions.
| T IS FURTHER ORDERED that all other allegations in the
‘charge and conplaint in Case No. LA-CE-2751, as anended, are

her eby DI SM SSED

Chai rperson Hesse and Menber Shank joined in this Decision.



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OP THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-2751,
United Teachers - lLos _Angeles v. Los_Angeles Unified School
District, in which all parties had the right to participate,
it has been found that the Los Angeles Unified School D strict
vi ol ated section 3543.5(b) and (c) of the Educational Enploynent
Rel ati ons Act (Act).

As a result of this conduct, we have been ordered to post
this Notice and we w |l :

A CEASE AND DESI ST FROM

1. Failing to neet and negotiate in good faith with
United Teachers - Los Angeles by unilaterally determ ning the
rate of conpensation for certificated bargaining unit enpl oyees
participating in the Early Education Program

2. Denying to United Teachers - Los Angeles rights
guaranteed to it by the Act, including the right to represent
its bargaining unit nenbers.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO -
EFFECTUATE THE PURPCSE OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

1. Upon request, negotiate in good faith with United
Teachers - Los Angel es concerning the rate of conpensation for
certificated unit enployees participating in the Early Education
Progr am

Dat ed: LOS ANGELES UNI FI ED SCHOOL DI STRI CT

Aut hori zed Agent

- TH'S I'S AN OFFI CI AL NOTI CE. | T MUST REVMAIN POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

UNI TED TEACHERS - LOS ANGELES, )
)
Charging Party, ) Unfair Practice
) Case No. LA-CE-2751
)
v ) PROPOSED DECI SI ON
LOS ANGELES UNI FI ED SCHOOL ) (2/21/90)
DI STRI CT, )
)
Respondent . )
)
Appearances: Taylor, Roth, Bush & Geffner by Jesus E. Quinonez,

Attorney, for United Teachers - Los Angeles; O Melveny & Myers by
Virginia L. Hoyt, Attorney, for Los Angeles Unified School
District.
Before W Jean Thomas,. Adm ni strative Law Judge.
PROCEDURAL_HI STORY

On May 12, 1988, the United Teachers - Los Angeles
(hereafter UTLA or Charging Party) filed an unfair practice
charge with the Public Employment Relations Board (hereafter
PERB) against the Los Angeles Unified School District (hereafter
District or Respondent). The charge alleged violations of

Government Code sections 3543.5(b) and (c) of the Educational

Empl oyment Rel ations Act (hereafter EERA or Act).‘?

'The EERA is codified at Government Code section 3540 et
seq. All section references, unless otherwi se noted, are to the
Government Code. Section 3543.5 states, in pertinent part:

UNLAWFUL PRACTI CES: EMPLOYER

It shall be unlawful for a public school
enpl oyer to:

(a) | mpose or threaten to inmpose reprisals
on empl oyees, to discrimnate or threaten to

Thi s proposed deci si on has been appeal ed to the
Board itself and nay not be cited as precedent

unl ess the decision and its rational e have been
adopted by the Board




On Cctober 3, 1988, the General Counsel of 'PERB, after an
.investigation of the charge, issued a conplaint. alleging
vi ol ati ons of sections 3543.5(b) and (c). On Cctober 28, 1988,
the Respondent filed its answer to the conplaint.

On Novenber 18, 1988, an informal conference was held to
explore voluntary settlenent possibilities. No settlenent was
reached.

The formal hearing was held on May 5, 1989. During the
hearing UTLA, pursuant to California Admnistrative Code, title
8, section 32648 (hereafter PERB Regul ati ons), noved to anend the
conplaint to add-an allegation that the District unlawfully
refused to provide information to UTLA regarding an early
:education program The notion was granted. The District was
‘thereafter provided with a full opportunity to defend agai nst
“this allegation. This included-the record being |eft open to:
(1) permt the Respondent to submt a declaration and supporting

docunentation to support its position that all requested

-~ information was supplied to UTLA, .and (2) permt the Charging

Party to present rebuttal testinony to the additional evidence.

di scri m nate agai nst enpl oyees, or otherw se
to interfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enpl oyee organizations rights
guaranteed to themby this chapter.

(c) -Refuse or fail to.neet and negotiate in
good faith with an exclusive representati ve.



On May 22, 1989, the District filed a declaration of Shirley
C. "Wbo,: and supporting docunentation, concerning Wo's actions in
m d- Decenber 1987, in response to UTLA's request for information
about the early education program UTLA did not present any
‘rebuttal to this declaration. -The hearing record was formally
cl osed on June 1, 1989.

The parties thereafter briefed their respective positions.?
The case was submtted for decision on July 26, 1989.

L INTRODUCTI_ QN

Charging Party alleges that the District inplemented a new
~ speci al education program for pre-school age children and
“unilaterally set the salary for the certificated staff of the new
program It further alleges that the District failed to provide
requested information about the: new program that was rel evant and
- necessary for the Charging Party to fulfill its collective
bargai ning responsibilities.

The District insists that no unfair practice has been
commtted because the subject salary was set pursuant to the
col l ective bargaining agreenent (hereafter CBA). The District
also insists that it did not fail to provide any information

requested by the Charging Party.

2Charging Party's brief was untinely filed. Since the
Charging Party . presented no justification for the late filing,
its brief was not considered in the preparation of this proposed
deci si on.



ELNDINGS OF FACT
The parties stipulated, and, it is-therefore found, that the
-Charging Party is -an enpl oyee organi zati on and an excl usive
representative and the Respondent is a public school enployer
mﬁfhin the nmeaning of the EERA. - UTLA is the exclusive
representative of the District's certificated bargaining unit.

UTLA and the District were signatories to a CBA effective
fromJanuary 27, 1986, to June 30, 1988. At the tine of the
hearing, they were in the process of negotiating a successor
agr eenent .

As a part of its educational program -the D strict has
created a nunber of "after-school" prograns that provide
‘different types of services to children in the District. Sone
exanpl es of these prograns are: (1) the Ten-Schools Program a
‘program in which teachers provide assistance and tutoring to_ .
.students on Saturdays; (2) Project Furlough, an after-school
tutoring program (3) Beyond Survival Program another program
that provides assistance and tutoring to students; (4) M| ken
Academ ¢ Excel | ence Pfogrann a tutoring programto assist "kids
at risk"; (5 a Driver's Education Programfor special education
students; (6) Junior H gh Assistance Program a programt hat
provi des suppl enental counseling and gui dance to students beyond
t he regul ar school day; and (7) Hone/Hospital Program a program
~that provides direct instruction to students who are disabl ed at

home or are hospitalized.



Appendi x E, section 6.0 of the CBA ® "Salary Tabl es and

Rat es" . st at es: _
6.0 Flat Hourly Rates. Enpl oyees serving in

the followng classifications shall be paid
flat rates per hour as indicated:

Adul t Teacher, Flat Rate Day-to-Day

Substitute $25. 82
Adul t Teacher, Staff Devel opnent $25. 82
Adul t Teacher, Tenporary  asses $25. 82
Differential, JTPA Wrk Experience $11.73
Ext ended Counsel i ng/ Advi senent

Assi gnment, Hourly $23. 89

Ext ended Teachi ng Assi gnnent, Hourly $18. 46
Suppl enental Driver Training

Assi gnnent $12.92

Thomas Killeen, director of personnel research and anal ysis
for the District, testified that the EXstrict'uniIateraIIy
selects either the "Extended Counsel i ng/ Advi senent Assi gnnent,
Hourly" rate or the "Extended Teachi ng Assignnent, Hourly," rate
:ﬂmhen a new programrequires certificated personnel. This
deci sion is based on theltjstrict's eval uati on of the enpl oyees'
| evel of duties and responsibility. According to Killeen, the
District has done this in the past with no negotiations
”request(s) fromUTLA. Wth the exception of the Hone/Hospita
Program this occurred in all of the after-school progranms
referenced on page four.

Killeen admtted that the District did engage in
negotiations with UTLA over the rate to be paid to teachers in

the Honme/ Hospital Program As a result of those negotiations,

3The dol l ar anpunts shown were applicable to the 1985-86

- : school year. . Hgher rates for subsequent years have been

- negot i at ed.



teachers who work in that program are paid their "regular hourly
rate"” as opposed to any of the rates set forth in Appendi x E,
section 6.0. The District agreed to the "regular hourly rate"
for the Hone/ Hospital Program because it involved greater

i nstructional services than the after-school progranms which were

directed towards "counseling and advisenent."” |In addition the

- Home/ Hospital Programis an average daily attendance (ADA) -

funded program The District gave this factor greater weight in
the concluding that it is an instructional programinstead of a
counsel i ng program

Whenever the District initiated a.new after-school program
UTLA woul d invariably assert that the teachers should be paid
their regular hourly rate for their participation in that
program The District would listen to UTLA and, at tines,
di scuss the salary issue with it. . Then the District would sel ect
whi chever of the rates set forth in section 6.0 of Appeﬁdix E it

felt was nost appropriate. It never negotiated the salary rate

- ..to be paid in.-any of these after-school progranms. UTLA never

filed either an unfair |abor practice or a grievance over these
District actions. Nor has any teacher ever filed a grievance
with respect to the rate of pay received for participating in an

after-school program

I n August of 1987, new | egislation was enacted requiring

-»school districts to identify those children -- ages three to five

-- who have special needs and to develop a programto address

t hose needs. The goal of the programis to provide early



intervention Services that prepare children for future schoo
success,  and to reduce their needs for special education in both
el enentary and secondary school s.

The District named Shizuko Akasaki to be the admnistrative
coordinator for the newly-created early education program Thi s
program was placed within the District's division of specia
educati on. In order to receive funding fromthe State for the
program the District had to identify, by Decenber 1, 1987, and,
again, by April 1, 1988, the nunber of children it expected woul d
“participate in the program Eventual |y 2,200 children were
““identified as being eligible for the:program

On Novenber 2, 1987, the District first dissem nated
information regarding the programto the elenentary schools. The
programwas not originally conceived as an after-school program
However, it becane necessary to structure it in that manner due
to the shortage of special education teachers during the regul ar
school day.

Prelim nary descriptions of the program showed a heavy
academ c, as opposed to a counseling, enphasis.

Descriptions included such terns as:

interactive instruction, curriculum

structure which . . . provi des the content in
the areas of the self, the famly, the hone,
and the environnent, and . . . uses |anguage

devel opnent as a basis for all activities.
- However, the early education programis not ADA- f unded.
The District's January 4, 1988 nenorandum descri bing the

.programto its teachers states; "Service options will include,



but not be limted to, both classroom assistance to the child and
‘'t eacher "as wel | ..as a parent. education program" Enphasis on the
child s total educational devel opnent is the goal of the service
del i very nodel s.

A teamteaching approach is used. The typical team
-conprised of one special  education teacher, one regular program ..
teacher, and one special education assistant, neets with the
child and the parents for one and one-half hour sessions pef
week. Sone sessions are held on Saturdays. The teachers receive
one-hal f hour of paid preparation tinme for each session taught.
Part of the programis ained at teaching the parents how to take
what is taught in the classroomand use it in their honme so they
can better help their éhild prepare for kindergarten. Hopeful | y
this will prevent the need for special education services |ater
on.

On Decenber 1, 1987, at a previously schedul ed negoti ations
“meeting for the new CBA, the District informed UTLA that the new
:;;oprogrén1mas going to be inplenmented. John Britz, UTLA s chief
negotiator, stated that the matter had to be negotiated. He
imediately raised the issue of the salary to be paid to the
teachers involved in the program He al so asked the District's
‘representatives for any available information about the program

At the next negotiating session, held the next day, the
District gave UTLA'a summary of the statute creating the program
Britz said that he was nore interested in a copy of the

District's inplenmentation program rather than a one-page summary



of the law. "The District, in response to Britz' query regarding
salaryf‘stated“that-itubelievedythat the section 6.0, Appendix E,
salary rate for "Extended Counseling/Advi senent, Hourly" was the
proper salary rate for the teachers. The CBArate at the tine
was $23.89 per hour. However, the District did not take a fina
‘position on the issue as there was no District board direction on
t he subject.

On Decenber 14, 1987, in a tel ephone conversation between
Britz, R chard N Fisher, the District's chief negotiator, and
“Shirley Woo, a District assistant superintendent, Britz was told
‘that the District's+~board of education had approved the "Extended
Counsel i ng/ Advi senent, Hourly" rate for teachers participating in
the early education program Britz suggested the District
reconsider its action since there had been no negotiations on the
program and UTLA believed the appropriate rate was the teachers'
hourly rate. He also told the District representatives that its
action was- forcing UTLA to file an unfair practice charge.

Addi tionally,. he asked for any additional available information “
on the program Who agreed to forward another summary of the
program whi ch had just been prepared by Akasaki. Akasaki had
prepared this material in anticipafion of submtting such
information to the State departnent of education, as a part of

the yearly funding process.

On Decenber 15, 1987, Who sent this three-page sunmary to

Britz. The parties at that tinme were scheduled to neet again on



January 7, 1988, concerning the program The neeting was |ater
~reset for January 14, 1988. . _

Sonetine |ater in Decenber 1987, Wo asked Akasaki to
conpile information about the program for presentation to UTLA
Akasaki put together a "booklet" of documents that included a
copy of the law, materials used in-the screening of children
copi es of the individual educational -program (I EP) plan sheets,
and descriptions of the service delivery aspects of the program

In the January 4, 1988 nenorandumto the certificated
enpl oyees referenced earlier, the D strict explained the
features, responsibilities,; hours and pay rates for the program
| nterested enpl oyees were asked to submit applications prior to
January 28, 1988. For the first tinme, the programwas descri bed
as one that would "provide-counseling and advi senent services to
eligible children.” Akasaki explained, at the hearing, t hat the
enpl oyee/ teachers woul d be counseling students and their parents
on coordinating skills taught at school and life at home, rather
t han teaching students. . In addition, D strict enployees other
than teachers, such as psychol ogi sts, nurses, nental health
wor kers and psychiatric social workers, were expected to,land
have participated in, the programat the sane section 6.0;
Appendi x E wage rate as the teachers.

The parties nmet to discuss the early education program on
January 14, 1988.. At that neeting, Britz conplai ned about the
lack of information that had been provided by the District

concerni ng the program It was at this neeting that UTLA
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recei ved the "booklet" of information prepared by Akasaki in
.Decenber 1987. .. UTLA mas;not“sailsfied wth the-nmaterials
provided. According to UTLA, it only received flyers that had
been sent out to the teachers and a summary of the enacting
statute, but did not receive a conpleted docunent regarding the
"essence" of the program Nor did it receive any of the
financial or budgeting information pertinent to the program

During the January 14 neeting, the partieé did discuss the
manner in which the salary rate was arrived at, the cost of the
program possibility of mleage being provided and the nunber of
students expected to participate. The D strict stated that the
~program nmandated tinme lines were very strict, therefore, it was.
- necessary to nove forward quickly. The parties concluded that
they did not have any areas of dispute about the program ot her
than the appropriate salary rate for the participating teachers.

During further discussion of the salary issue, UTLA
-reiterated its demand for each individual teacher's hourly rate,
-plus additional pay for any Saturday work perfornmed. The
District reiterated its position that the rate of pay had been
established, explaining that the "board has made its decision."
During this latter discussion, Britz said that he felt the
parties were "at inpasse" on this issue.

Britz testified that he used the term "inpasse" to denote an
irreconcilable conflict rather than in the technical |abor
rel ati ons sense. District representative and negotiating team

. menber Roger Johnson testified that he regarded Britz's statenent
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to be a formal declaration of inpasse on the salary issue. To
Johnson-this.meant .setting.the .issue aside for discussion at a
later time; if and when the parties went to inpasse on other
negoti ati ons issues.

UTLA and the District did not negotiate over the salary
‘rates for the early education programafter the January 14, 1988
‘meeting. The District.-commenced the early education programin
February 1988. Eventually, about 750 various certificated
personnel participated in the program

Foll owi ng the January 14 neeting, UTLA and the District had
- one other brief discussion during their successor agreenent

-negotiations'about the hourly pay rate for the early education
program  The parties were discussing the hourly rate in
reference to another topic when the early education program pay
rate issue was nentioned:. No agreenent was reached on this issue
however .

When the parties submtted their negotiations to the

~x-statutory inpasse procedures in Novenber 1988,* the issue of the

hourly rate of pay was included, but not as it pertained to the
early education program

On May 10, 1988, the Charging Party filed thé i nst ant
charge. After May 1988, UTLA consistently proposed in successor

“The statutory inpasse procedures are contained in section
3548, et seq.

- Oficial notice is taken of inpasse file Case No. LA-M 1950
(LA-F-375), maintained in the Los Angeles PERB office. This file
-shows ‘that PERB: determ ned the existence of inpasse between the

~wparties-on Novenber 16, 1988.
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agreenent negotiations that teachers participating in any after-
schobl program be paid their individual hourly rates, rather than
a section 6.0, Appendi x E rate.

UTLA' s early education program salary proposal was still on
the table when the parties went through the statutory inpasse
"procedures. However, this issue was not submtted to the fact-
finding panel as an unresol ved issue.

The District never agreed to UTLA's proposal. The 1988-91
CBA contains the sanme |anguage in section 6.0 of Appendi x E that
was in the previous CBA

Article V of 1986-88 CBA contained the grievance procedure.

.~ Section 1.0 defines a "grievance" and parties who may file

grievances as defined in the CBA. This section permts UTLA to
file grievances on its own behalf, "limted to rights expressly .
granted to ' UTLA throughouf this Agreeneht."

'+ Section 19.0, et seq, of Article V provides for final and
bi nding arbitrati on awards upon parties invoking the. contractual
gri evance -nmachi nery.

| SSUES
1. Whet her the charge should be deferred to the
contractual grievance procedure and the conplaint dismssed?
2. If not, did the Respondent violate section 3543.5(c),
and derivatively section 3543.5(b), by unilaterally setting the
hourly salary rate for teachers participating in the early

educati on progranf
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3. D d the Respondent also violate section 3543.5(c) by
féilingato%provfde-the.ChargLnghParty with requested information?
DI SCUSSI ON

1. Deferral to Arbitration

Respondent raised the defense of deferral to arbitration for
the first time in its post-hearing brief. It asserts that under
" the standards for deferral established by the Board in Lake.
Elinsore School District (1987) PERB Decision No. 646, the
matters alleged in the conplaint should be deferred to the
< contractual grievance machinery.® |In support of this defense,
the District asserts that (1) UTLA has the right under Article V,
section 1.0 of the CBA to grieve the District's violation of
express terns of the-agreenent, (2) the CBA covers the matter at
‘issue,. and (3) -the CBA culmnates in final and binding
arbitration.

The District contends that deferral to arbitration is
~appropriate in this case because the only issue here is whet her
¢t he | anguage :of section 6.0 of Appendix E is applicable to the
early education program UTLA clainms that the |anguage is

i napplicable. - The District clains that it is wholly applicable.

+%Board- Regul ati on 32646 provides that if the Respondent
believes that the dispute is subject to binding arbitration, it
shal |l assert such a defense in its answer to the conplaint and
nmove to dismss the conplaint. Cal. Adm n. Code, tit. 8, sec.
32646.

Respondent did not assert this defense in its answer or
during the hearing. However, since deferral to arbitration is a
jurisdictional question, the issue nust be considered

-~ =notwithstanding the timng of this argunent. See Lake Elsinore

-School "Distrjct. supra.
14



Thus, the District argues, UTLA, in essence, is alleging that the
:Di strict - violated the CBA by wongfully applying the section 6.0
salary rate to'the early educati on program partici pants.

The original unfair practice charge filed by UTLA all eged
that certain conduct by the District violated the statutory duty
to nmeet and negotiate in good faith proscribed by section
3543.5(c). The PERB conplaint alleges-that the District failed
and refused to bargain in good faith when it inplenented the
early education program and hired teachers at a flat hourly rate
contained in section 6.0 while the parties were negotiating over
- the subject. Nothing in the charge or.the conplaint alleges that
the District violated the CBA by its application of section 6.0
of Appendi x E.

After a review of the Respondent's argunent and the CBA
“itself, it is concluded that the CBA does not cover the matter at
issue. Wiile it is true that the CBA contains a binding

- arbitration provision, it does not contain a provision
#i pr oscri bi ng the District's failure to nmeet and negotiate in good

faith wwth UTLAwith regard to matters within the scope of
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"negotiations.® Wages is clearly a matter within the scope of
"representation

Even if section 6.0 of Appendix E were held to apply to the
matter in dispute, there is no |anguage in this provision
specifically referring to the early education program In short,
the conduct - alleged in the complaint is not prohibited by an
express provision of -the CBA. Hence, a grievance alleging bad
faith conduct in nmeeting and negotiating over a negotiable
subj ect woul d not be cogni zabl e before an arbitrator.

In addition, even if there existed a provision in the CBA
prohi biting the conduct alleged in the conplaint, the grievance
procedure does not cover the matter at issue. This is so because
the Charging Party does not have the right to file a grievance in
its own nane to vindicate its statutory right to expect good
faith negotiations fromthe Respondent. Under the grievance
procedure, UTLA has the right to file a grievance to address only
ccontractual rights expressly granted to the Charging Party in the

CBA. The CBA does not expressly grant UTLA the right to good

®Section 3543.2 provides, in pertinent part, as follows:

(a) The scope of representation shall be
l[imted to matters relating to wages, hours
of enploynent, and other ternms and conditions
of enploynent. "Terns and conditions of

enpl oynent” nean health and wel fare benefits
. . . , leave, transfer and reassi gnnent
policies, safety conditions of enploynent,
class size, procedures to be used for the
eval uati on of enpl oyees, organizational

security . . . , procedures for processing
grievances . . . , and the layoff of
probationary certificated school district
enpl oyees

16



faith negotiations wwth the District on matters within the scope
- of -representation.- Thus, UTLA does not have the right to grieve
the allegations in the conplaint.

For these reasons, Respondent's deferral to arbitration
def ense nust therefore be rejected.
2. Unilateral Change Allegation

It 'is unlawful for a public school enployer to ."refuée or
fail to nmeet and negotiate in good faith wth an excl usive
representative" about a matter within the scope of r.epresent ation
(Sec. 3543.3). Moreover, a unilateral change in terns and
conditions of enploynment -within the scope of representation is,
absent a valid defense, a per se refusal to negotiate. Pajaro
Valley_Unified School District (1978) PERB Decision No. 51; San

Mateo_County_Community _College District (1979) PERB Deci sion No.
94; NLRBv. Katz (1962) 369 U.S. 736 [50 LRRM 2177].

An unl awful wunilateral change will be found where the
chargi ng party proves, by a preponderance of the evidence, that
-an ‘enpl oyer unilaterally altered an established policy. G ant

Joint_Union H gh School District . (1982) PERB Decision No. 196.

The nature of exi stihg policy is a question of fact to be
determ ned from an exam nation of the record as a whole. It may

be enbodied in the terns of a collective agreenent (Gant Joint

Uni on Hi gh School District, supra) or, where a contract is silent

or anbiguous to a policy, it maybe ascertai ned by exam ni ng past

practice or bargaining history. Marysville Joint Unifi ed School
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Dstrict (1983) PERB Deci sion No. 314; Rio Hondo Community
Coll ege District (1982) PERB Decision No. 279.

An enployer's unlawful failure and refusal to negotiate
concurrently violates an exclusive representative's right to
represent unit nmenbers in their enploynent relations. San
=FfanciSCO'CbnnunL1v College District (1979) PERB Deci sion No.
105.

There is little doubt that the unilateral inplenmentation of
a salary rate is a prima facie showng of a violation of section
3543.5(c). It is axiomatic that the subject of salaries is
:wi thin the mandatory scope of representation. The crucial issue
here lies with the validity of the Respondent's defenses to its
admtted unilateral action.

UTLA contends that the District had no intention to, and did
.not, engage in neani ngful negotiations with UTLA about the early
educati on program when the-parties di scussed the matter in

- Decenber 1987 and January 1988. UTLA further maintains that

-~.inasmuch as-.the ‘District board decided the rate of pay after the

parties had net only two tinmes in Decenber 1987, and before their
nmeeting in January 1988, clearly the parties' neeting of January
14, 1988, was nothing nore than a "sham"”

The District presents three main defenses to the charge of
'uniléteral action. The first defense is that .the decision about
the flat hourly rate of pay was in conpliance with express
contract terms. Section 6.0 of Appendix E, it is clained, is

-..applicable to all after-school prograns and since the program at
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i ssue was an after-school program the CBA required the District
to-apply, the section 6.0 hourly, rate to the progranms
certificated participants.

In order for the Respondent's action to be excused by
compliance with a contractual term the contract |anguage nust be
~"clear and unanbiguous.". Marysyille Joint Unifjed School
District, supra. The record shows that the |anguage in section
6.0 of Appendix E existed in prior CBAs between the parties |ong
before they discussed the early education program As concl uded.

earlier, there is nothing in the express |anguage of section 6.0

:that specifically refers to the rate of pay for participants in

the early education program Nor is there |anguage anywhere el se
in the CBA addressing the subject, or that allows the District to
unilaterally set the rate of pay.

Two District ‘witnesses, Roger Johnson and Thomas Kill een,
admtted in testinony that the CBA does not cover the selection
of pay rates for any after-school prograns (including the early....
‘education program, other than coaching. Johnson has been on the
District negotiating team since 1984. He is quite famliar with
past and present contractual provisions. Killeen, the director
of personnel research and analysis, has al so been a nenber of the
District negotiating team for several years. He is famliar with
the District's after-school prograns and the its practice
regardi ng establishing the rates of pay for such progranms. Both
W t nesses contradicted their own testinony by stating that

section 6.0 did authorize the District's disputed action.
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" However, the District's position was undercut by Johnson's
tfurther testinony that the rates adopted by the District were
subj ect to change during the negotiationé because wages are
al ways a negotiable item

A review of the language in section 6.0 of Appendix E shows
“that it does not . "clearly and unanbi guously" apply to the early
education program Thus it cannot be concluded, on the basis on
t he plain nmeaning of the contract |anguage itself, that the
District acted:in a manner consistent with its contractual
obligation. This defense is thus rejected.

The District alternatively argues that if it is deenmed that
its action was not in conpliance with explicit contractual terns,
it was in accordance with a |ong-established past practice of
unilaterally setting hourly pay rates for after-school prograns
simlar to the early education program

Prior agreenents between the parties contain provisions very
'simlar to section.6.0. - O the nunerous after-school prograns
~-listedin-the-hearing, all hourly rates, except one, were based
on section 6.0 rateé. The District maintains that in each after-
school program previously established, UTLA had requested that
t he teachers receive paynent based on their individual hourly
rate. However, in each case the District had decided to proceed
with the flat hourly rates provided for in section 6.0. Prior to
the instant case, it is asserted that UTLA had filed no prior

grievances or unfair practice charges challenging the District's
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“method of determning salary rates for the participants in the
~-various-after-school - prograns.

If the District's action was not in accordance with an
established past practice of unilaterally setting hourly pay
rates for after-school progranms |ike the early education program
then the District nust be held to- have violated section
3543.5(c). The critical question, thus, is whether there was an
establ i shed past practice and whether the District's action, in
this instance, was consistent with the'past practice.

In support of this defense the District presented evidence
‘regarding several after-school prograns for which the District
had unilaterally selected the flat hourly rates of pay for
teachers provided for in section 6.0 of Appendix E. All the
prograns presented provided tutorial assistance or suppl enental
counsel ing and advi senent, but not direct instructions. For all
these programs, teachers were paid at either the extended
t eachi ng assi gnment or counseling/ advi senent assignnment fl at
~hourly rates in - section 6.0 of Appendix E. The determ nation
about which of these rates would apply was based on the
District's evaluation of the teachers' I|evel of duties and
responsibilities in each of these prograns. |In the case of the
one after-school program over which UTLA and the District
negotiated the regularly hourly rate for the participating
teachers, it involved direct instructions to the students. This

exception, the hone/ hospital program includes a regul ar
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-assignment for sonme teachers and an after-school assignnent for
-~ ot hers.

The District describes the early education program as one
provi ding "counseling and advi senment services to eligible
children.” However, unlike the other after-school prograns
.presented for conparison, the early education program al so
descri bes academ c content, taught in a classroomsetting. It
also refers to the use of IEPs as student assessnent tools. It
al so uses both special education and regular teachers who are
given paid preparation tinme to prepare for each session.
Additionally, the " multi-disciplinary tean approach, using
certificated personnel other than teachers, is an integra
feature of this program None of these features were noted with
respect to the after-school prograns presented for conparison.
In sum the early education programis not either identical or
simlar to the after-school prograns referenced by the District.

. In Pajaro_Valley_ Unified School District, supra. where the.
‘Board was considering the-establishnent of a past practice, the
Board..concl uded that the District had proven a "historic and
accepted past practice consistent with the challenged action.”
Here the District has not proven a "historic and accepted"” past
practice of unilaterally setting the salary rate for teachers
participating in an after-school program such as the early
education program \Wile this program appears to have sone of
t he counseling and advi senment conponents of the other after-

.school tutorial-type prograns, it also resenbles the honme/
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" hospital programin that it provides direct instruction to the
+ students, (in‘this.case, in a classroomsetting. In.actuality it
appears to be sonewhat of a "hybrid" between the traditional
after-school prograns and the regular prograns provided by the
speci al education division. |In fact, the coordinator of the
-.program Shi zuko Akasaki, testified that the programwas
‘originally conceived as a regul ar special education program
However, the District decided to nmake it an after-school program
only because of the shortage of special education teachers.
For .these reasons, it is concluded that the District has

- failed to prove the existence of a, |ong-standing past practice of
“unilaterally determning the salary rate for after-school
prograns |like the early education program

. Additionally, it is clear that UTLA never "clearly and
unm stakenly waived its right to negotiate over the salary rates
for after-school. prograns or the early education program  Anmador

~Val |l ey Joint Union H gh School District (1987) PERB Decision No.

::74.- - Both parties acknow edge that UTLA never agreed with the
District about the hourly rates paid for nost after-school
progranms. The fact that UTLA never filed grievances or unfair
practice charges about the District's prior unilateral salary
deci si ons does ﬁot indicate that it waived the right to negotiate
the subject in this instance. For this reason, it is concl uded
that the District's conduct is not excused by a showing of a

"historic and accepted past practice consistent with the
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chal l enged action.” Pajaro_Valley Unified School District,

ssupra.

As a final defense, the District nmaintains that even though
not obligated to negotiate with UTLA over this matter, it did so
and bargained the issue to inpasse. The District acknow edges
~that this specific dispute was never taken through the statutory-
i npasse procedures. However, it asserts that its.salary
deci sion, which was inplenented after UTLA decl ared i npasse, was
a reasonabl e accommobdati on between the District's obligation to
negotiate and its right to exercise its managerial prerogative
~essential to thé achievenent of the District's mssion. No
~conpetent case authority is cited for this proposition.

The District does not dispute that salary rates are a
mandat ory subject of negotiations. It also concedes that UTLA
sought negotiations on this subject in connection with the
District's intended inplenentation of the early education
program However, in this:defense, it urges PERB to excuse or
justify iits conduct on grounds that (1) UTLA declared inpasse on
the sal ary itemduring the course of negotiations, and (2) that
the even if the statutory inpasse procedure was not exhausted
prior to its inplenmentation of the unilateral salary decision,
the District's action was, in part, a response to the urgency of

a State-mandated tine line for starting the program

The District maintains in this argunent that it fully
conplied with its bargaining obligation because it acted on its

sal ary decision after UTLA' s chief negotiator, John Britz,
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declared the parties to be "at inpasse" on January 14, 1988.
UTLA .argues ‘that .Britz' - statenent about "inpasse" on January 14,
1988, did not have the legal significance defined by the EERA ’
In any event, this matter was never submtted to PERB by either
party for a determ nation about the existence of an actual

-1 npasse.

The evidence shows that while the parties were pursuing
negoti ati ons about the early education program the District
unilaterally determined the hourly rate of pay before either
reaching agreenent with UTLA, or declaring that the parties were
at inpasse exhausting the statutory inpasse procedures. It is
‘clear that the District nmade- a firmdecision in m d-Decenber

1987, about the salary issue or that the District showed any

flexibility in its position at the January 14 neeting. There is

'Section 3540.1 defines "inpasse" as neaning:

. . . [Tlhe parties to a dispute over matters
within the scope of representation have
reached a point in neeting and negotiating at

- which their differences in positions are so
substantial or prolonged that future neetings
woul d be futile.

PERB Regul ation 32793(c) provides guidelines for determ ning
whet her an inpasse exists. It states:

I n determ ni ng whet her an inpasse exists, the
Board shall investigate and nmay consider the
nunber and | ength of negotiating sessions
between the parties, the tine period over

whi ch the negotiations have occurred, the
extend to which the parties have nade and

di scussed counterproposals to each other, the
extent to which the parties have reached
tentative agreenent on issues during the
negoti ations, the extent to which unresolved
-1ssues remain, and other rel evant data.
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“no indication that the board's Decenber action was nade subject
#:to the final .outconme of negoti ati ons with UTLA over this issue.
In fact, the District refused to further discuss the salary issue
when the parties met on January 14, 1988. The finality of the
District's decision is underscored by the fact that the District
‘announced the opening for teaching positions on January 4, 1988,
and advertised the rate of pay adopted by the board in md-
Decenber 1987.

G ven the substance of the discussions between the parties
‘at their neetings on Decenber 1 and 2, 1987, it is seriously
doubtful that the parties had reached inpasse on the salary issue
at the January 14, 1988 neeting.

The District's argunment that, notwithstanding its unil ateral
~action, it continued to negotiate this matter with UTLA to
i npasse, is at odds with well-settled |abor relations |aw of both
PERB and the National Labor Relations Board (NLRB). See Antjoch
Unified School District (1985) PERB Decision No. 515. [If the
"parties did reach inpasse at the January 14 neeting, it was only
because the District had taken unilateral action on a subject of
their negotiations before negotiations were conpl et ed. In such
case, the required elenent of good faith on the part of the

enpl oyer was destroyed. See, e.g., Amador Valley_ Joint_ Union

Hi gh_School District, supra.

As a practical matter, it is clear that such a unilatera
action alters the bal ance of bargai ning power held by the

parties. Were, as here, the District desired to change the
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status quo, it cannot, under the EERA, achieve that end until
'such-l atertime-as. it has conpleted its negotiating obligation.?

The District's reliance on the State-nmandated tine |lines for
i npl ementation of the early education program appears to al so
rai se a business or |egal necessity defense to its unilateral
action. Even if this is so, the facts of this case do not
support the necessity for the unilateral adoption-of the salary
rate while the parties were negotiating the matter.

The parties prelimnarily discussed the program at their
Decenber 2, 1987 neeting. The District nentioned the deadlines
set by the State/but did not tell UTLA that "tinme was of the
essence" " in reaching agreenent on the rate of pay for program
participants. Even though the Eistrict determ ned the need to
Jdnplenment this program-in early 1988, it has failed to show that
t he program mandates required a final decision in Decenber 1987
about the wage rate to be paid to the certificated staff

participating in the program See San Francisco Comunity

College District, supra.

It is concluded, therefore, that the District's action in
unilaterally determning the salary rate for certificated
enpl oyees in the early education program wthout conpleting its

negotiating obligation with UTLA, was a refusal to negotiate

®The parties did subsequently take a UTLA proposal through
the statutory inpasse procedures in their successor agreenent
negotiations that would require the District to pay the teachers’
i ndividual hourly rates for all after-school prograns.
Presumabl y, - this proposal would have included the early education
program but the parties did not specifically agree to include
this itemin-the:i npasse process.
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about a matter within the scope of representation. This conduct
“anpunted to a-"circunvention. of the duty to negotiate which
“frustrates the objectives of the [Act] as nuch as does a flat
refusal." See Pajaro Valley Unified School District, supra, at
p. 5 citing NNRBv. Katz (1962) 369 U.S. 736 [50 LRRM 2177]. It
therefore violated section 3543.5(c).

Thi s sane conduct al so violated section 3543.5(b) by denying
to UTLA rights guaranteed by the Act, including the right to
r epr esent its members.®

C . Failure to Provide Requested Information
-In this charge, UTLA asserts that . the District failed to

provi de requested information about the early education program
in a tinely-and conpl ete manner. It is contended that the
-information provided was given in a "piece neal" and inconplete
~fashion, thereby inpeding the Charging.Party's ability to
effectively negotiate with the District on this subject.

~The District responds to this allegation by contending that
it .provided UTLA with all the information it possessed on the
early education programat the time of UTLA s requests. Further,
prior to this allegation being raised during the course of the

hearing, UTLA had never conplained to the District about the

°Nei t her the charge nor the conplaint alleged a derivative
viol ation of section 3543.5(a). However, had such an allegation
been charged, it would be further determned that this conduct
al so derivatively violated section 3543.5(a) because it abridged
the rights of the affected enpl oyees to be represented by their
exclusive representative. See Tahoe - Truckee Unified School
District (1988) PERB Decision No. 668, and South Bay Uni on School
-District (1990) PERB Decision No. 791, for PERB precedent about
finding defivative violations. =~
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content or tineliness of the information provided before the

i January 14, 1998 neeting between the parties. Even then, the
"6nly conplaint was that the information had been provided on a
"pi ece neal " basis.

Settled PERB and NLRB case | aw recogni zes that an exclusive
representative is entitled to information sufficient to enable it
to understand and .intelligently discharge its . duty to represent
bargaining unit nmenbers. Requested information nust be furnished
for purposes of representing enployees in negotiations for a
“future contract and also for policing the admnistration of an

"existing agreenent. See Murris. The Devel oping_Labor lLaw. 2d ed.

(1983) p.. 610.

An enployer's refusal to provide such information evidences
‘bad faith.bargaining unless the enployer can denonstrate adequate
reasons why it cannot supply the information. Stockton Unified
School District (1980) PERB Decision No. 143; Azusa Unified
School District (1983) PERB Decision No. 374; Mdesto City

~School s _and H gh School District (1985) PERB Decision No. 518.

Once a good faith demand is nmade for relevant information,
it must be nmade available pronptly and in a useful form
Unreasonabl e delay in providing requested information is
tantanount to a failure to provide the information at all. A
delay of six nonths in providing information has been held a
failure to negotiate in good faith. Azusa Unified_School

District, supra: see also John S. Swift Co.. Inc. (1959) 124 NLRB

394 [44 LRRM 1388]. Even a delay as short aé two nont hs, w thout
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enpl oyer expl anation, has been held to be a violation. Coloni

Press.: lnc.: (1973). 204 NLRB_852 [83 LRRM 1648]. The fact that an

enpl oyer ultimately furnishes the informati on does not excuse an
unreasonabl e delay. K & K Transportation Corp.. _Inc. (1981) 254
NLRB 722 [106 LRRM 1138].

Once a dermand for relevant information is nmade, the
~information nust be nade available. in a manner. not so burdensone
or time-consumng as to inpede the process of bargaining,

al t hough not necessarily in the formrequested by the union.
However, the enployer may not sinply present the i nformation-in
any formwhich it considers adequate but which is, nonethel ess,
“unsuitable for infornmed consideration by the union. See Murris,

. The_Devel oping_Labor Law, supta, at pp. 615-616; Ceneral Electric
" Co. (1970) 186 NLRB 14 [75 LRRM 1265]; Colonial Press. lnc..

supra. Nonethel ess, absent a showing that the enployer failed to
“provide information necessary and relevant to the exclusive
representative, no violation wll be found.

" The information was sought to enable UTLA to assess its
negoti ating position concerning the District's plan to inplenent
the early education program There is no dispute about whet her
the information requested was rel evant or necessary to UTLA.  The
thrust of this allegation is that the District delayed for about
six weeks fromthe date of the Union's initial verbal request for
i nformati on on Decenber 1, 1987, until January 14, 1988,
providing UTLAwith sufficient and useful information about thé

~early education program
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On Decenber 2, 1987, UTLA was given a one-page sumary of
the: program and protested that it needed nore detail ed
information on - the program including a copy of the |aw,
budgetary material, and information about the service delivery
aspects of the program

Despite UTLA's contention that this information was not
received until -the parties net on January 14, 1988, the evidence
shows that the D strict sent a nore conplete summary of the
program on or about Decenber 15, 1987. This material was
prepared by the division of special education staff on about
Decenber 10, 1987. It was nailed to UTLAwith a cover letter
which also invited the UTLA to contact the District if additional
informati on - was desired or needed. Although the summary did not
contain a specific budget for the program it did contain a
summary of funding information which indicated the total - anount
of funds that the District anticipated receiving during the 1987-
88 fiscal year. No specific program budget was avail able at that
tinme. It appears that somehow within UTLA's internal system of
information distribution, this material was not given' to Britz,
its chief negotiator. Thus, when the parties nmet again on
January 14, 1988, Britz conplained that the D strict had not
provi ded the information requested on Decenber 2, 1987.

Wil e UTLA contends that it never received the requested
information until January 14, 1988, it did not refute Wo's
declaration that the requested information was sent to UTLA on

Decenber 15, 1987, the day after Britz requested it. Additional
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material in the formof a "booklet" was given to UTLA at the
January 14, 1988 neeti ng. I nasmuch as UTLA never informed the
District that it considered the Decenber 15 or January 14
information to be so deficit as to be unhel pful for inforned
consi deration, it cannot be concluded that the D strict
unreasonably del ayed or failed to provide UTLA with information
about the early education program
For these reasons, it is found that the Charging Party has
failed to establish that the D strict refused or failed to conply
with its request for information about the early education
program This part of the charge. and conpl ai nt nust therefore be
DI SM SSED.
RENMEDY
Charging Party seeks an order requiring the District to
cease and desist fromits-unlawful conduct and such ot her
affirmative relief as is appropriate to remnedy the vi ol ati on.
In section 3541.5(c) the PERB is given:
-t he power to issue a decision and order
dlrectlng an offending party to cease and
desist fromthe unfair practice and to take
such affirmative action, including but not
limted to the reinstatenment of enployees
with or without back pay, as wll effectuate
the policies of this chapter.
Where an enployer unilaterally changes terns and conditions
of enploynent, the PERB typically orders the enployer to cease
and desist fromits unlawful action, to restore the status quo,

to post a notice to enployees, to conply with its bargaining

obligations with the exclusive representative, and to make
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enpl oyees whole for any |osses they suffered as a result of the

.unlawful .unilateral change. ., R o _Hondo Comunity_College District

(1983) PERB Deci si on No. 292.

It has been found that the District violated the Act by
failing and refusing to bargain in good faith when it
unilaterally inplenmented a salary rate for teachers participating
in the early education programwhile negotiating this matter with
UTLA. A cease and desist order and the posting of a notice to
enpl oyees are appropriate renedies in this instance. A
bargai ning order is also appropriate inasnmuch as the District
‘took unilateral action-before the parties had conpl eted
negoti ati ons on the subject.

Posting of a notice, signed by an authorized agent of the
District) will provide enployees with notice that the District
has acted in an unlawful manner, is being required to cease and
desist fromthis activity and will conply with the order. It
ef fectuates the purposes of the EERA that enployees be inforned
of the resolution of the controversy and the District's readi ness

to conmply with the order renedy. Davis Unified School District,

et _al. (1980) PERB Decision No. 116; see also Placerville Union

School District (1978) PERB Deci sion No. 69.

PROPOSED ORDER
Based upon the foregoing findings of fact, conclusion of |aw
and the entire record in this case, it is found that the Los
Angel es Unified School District violated section 3543.5(c) and,

derivatively, = (b) of the Educational Enploynent Relations Act.
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Pursuant to Governnent Code section 3541:5(0), it is hereby
-ordered that the:Los Angeles .Unified School District, its
governing board and its representative:
A CEASE AND DESI ST FROM

1. Failing to neet and negotiate in good faith with
United Teachers - Los Angeles by unilaterally determ ning the
rate of conpensation for certificated bargaining unit enployees
participating in the early education program

2. Denying to United Teachers - Los Angeles rights
guaranteed to it by the Act, including the right to represent its

bar gai ni ng unit nenbers.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PURPOSE OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

1. Upon request, negotiate in good faith with United
Teachers - Los Angel es concerning the rate of conpensation for
certificated unit enployees participating in the early education
program

2. Wthin ten (10) work days from service of the
final decision in this matter, post at all school sites and al
ot her work | ocations where notices to enpl oyees custonmarily are
pl aced, copies of the notices attached as an Appendi x hereto,
signed by an authorized agent of the District. Such posting
shall be maintained for a period of thirty (30) consecutive work
days. Reasonable steps shall be taken to ensure that this notice
is not reduced in size, defaced, altered or covered by any

mat eri al .
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3. Upon issuance of a final decision, nmake witten
-notification of the actions taken to-conply with this order to
the Los Angel es Regional Director of the Public Enploynent
Rel ations Board in accordance with her instructions.

T 1S FURTHER ORDERED that all other allegations in the
charge and conplaint in Case No. LA-CE-2751, as anended, are
her eby DI SM SSED

Pursuant to California Adm nistrative Code, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacranento within 20
days of service of this Decision. In accordance with PERB
Regul ations, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. See California Adm nistrative
Code, title 8, section 32300. A docunent is considered "filed"

when actually received before the close of business (5:00 p.m) .

on the last day set for filing ". . .or when sent by tel egraph
or certified or Express United States mail, postmarked not |ater
than the last day set for filing . . . ." See California

Adm ni strative Code, title 8, section 32135. Code of Civil
Procedure section 1013 shall apply. Any statement of exceptions
and supporting brief nust be served concurrently with its filing
upon each party to this proceeding. Proof of service shal

acconpany each copy served on a party or filed with the Board
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itsel f. See California Adm nistrative Code, title 8, sections

,3.2300, - 32305 and 32140.

Dafed: February 21, 1990 .. .- I

W JEAN THOVAS
Adm ni strati ve Law Judge
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