STATE OF CALI FORNI A
DECI SION O THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

NORMAN P. BARTH,
Charging Party, ) Case No. S CE-1382
V. ) PERB Decision No. 867

— N

N—r

LOS RICGSs COWUNITY COLLEGE DI STRICT, ) February 13, 1991

Respondent . ;
)

Appearances: Norman P. Barth, on his own behalf; Susanne M
Shel l ey, General Counsel, for Los R os Community College
District. ~
Bef ore Hesse, Chairperson; Shank and Cunni ngham Menbers.
DECI S| ON AND ORDER

HESSE, Chairperson: This case is before the Public
Enpl oynent Rel ations Board (Board) on appeal by Norman P. Barth
of the Board agent's dism ssal, attached hereto, of his charge
that the Los Rios Comunity College D strict violated section
3543.5(d) of the Educational Enployment Relations Act (EERA).?
W have reviewed the dismssal and, finding it to be free of
prejudicial error, adopt it as the decision of the Board itself.

The unfair practice charge in Case No. S CE-1382 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Shank and Cunni ngham joined in this Decision.

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code.



STATE OF CALIFORNIA GEORGE DEUKMEJIAN. Gowemor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916)322-3198

Decenber 12, 1990

Norman P. Barth

Re: Norman P. Barth v. Los Rios Community College District,
Unfair Practice Charge No. S CE-1382

Dear M. Barth:

On Novenber 6, 1990, you filed an unfair practice charge agai nst
the Los Rios Community College District alleging a violation of
Gover nnment Code section 3543.5(d). Specifically, you have
alleged that the District has provided illegal support to an
enpl oyee organi zati on.

| indicated to you in ny attached letter dated Novenber 26, 1990,
that the above-referenced charge did not state a prima facie
case. You were advised that if there were any factua

i naccuracies or additional facts that would correct the
deficiencies explained in that letter, you should anend the
charge accordingly. You were further advised that unless you
anended the charge to state a prinma facie case, or withdrew it
prior to Decenber 3, 1990, the charge would be di sm ssed.

| received your anmended charge on Decenber 3, 1990. You now
allege that the District has violated Governnment Code section
3543.5 by failing to provide a nechanismverifying the use of

rel eased tine. In support, you cite Governnent Code section
3543. I (c), sections 32992, 32993 and 32995 of subchapter 8 of the
California Code of Regulations and the recent decision of the
Ninth Circuit Court of Appeals in Gunwald v. San Bernardino
Gty Unified School District (1990) 90 Daily Journal D AR

12318.

For the reasons provided in ny prior letter, the negotiation of
released tine is not a violation of Governnment Code section

3543. 5. Further, neither EERA nor existing casel aw requires that
an enpl oyer supervise or verify a union's use of negoti ated
released time. Neither the cited agency fee regulations nor the
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Gunwal d agency fee case inpose such a duty.! Released tine is
not a form of agency fees. Rel eased tine is paid for by the
District. An agency fee agreenment requires an enployee, as a
condi tion of enploynent, to either join an enpl oyee organi zation
or pay a service fee. Such fees affect a nonunion enpl oyee's
First Amendnment rights. and thus require certain procedural
protections (Chicago Teachers Union v. Hudson (1986) 475 U.S.
301; Grunwald, supra. p. 12319). |In your charge, there is no
issue regarding fees collected from enpl oyees and no
constitutional rights are affected. Accordingly, agency fee
cases and regulations are inapposite in evaluating the nmerits of
your charge.

Right to_ Appeal

Pursuant to Public Enpl oynent Rel ations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing an
appeal to the Board itself within twenty (20) cal endar days after
service of this dismssal (California Code of Regulations, title
8, section 32635(a)). To be tinely filed, the original and five
copi es of such appeal nmust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by
‘telegraph, certified or Express United States mail postmarked no
later than the |last date set for filing (California

Adm ni strative Code, title 8, section 32135). Code of Civil
Procedure section 1013 shall apply. The Board's address is:

Public Enpl oynent Rel ations Board
1031 18th Street
Sacr anent o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty cal endar days
follow ng the date of service of the appeal (California Code of
Regul ations, title 8, section 32635(b)).

Service
All docunents authorized to be filed herein nmust also be "served"

upon all parties to the proceeding, and a "proof of service" nust
acconpany each copy of a docunent served upon a party or filed

You appear to couple agency fees with the union's use of
rel eased tinme by stating "Since the noney for released tine
cones, under the contract, fromthe faculty salary portion of the
District's budget, it is partially funded by nonmenber's noney."
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with the Board itself. (See California Code of Regul ations,
title 8, section 32140 for the required contents and a sanple
form) The docunent wll be considered properly "served" when
personal ly delivered or deposited in the first-class mail postage
paid and properly addressed.

Ext ension_of Time

A request for an extension of tinme in which to file a docunent
with the Board itself nust be in witing and filed with the Board
at the previously noted address. A request for an extension nust
be filed at least three cal endar days before the expiration of
the tinme required for filing the docunent. The request nust

i ndi cate good cause for and, if known, the position of each other
party regarding the extension, and shall be -acconpanied by proof
of service of the request upon each party (California Code of
Regul ations, title 8, section 32132).

Final Date

If no appeal is filed within the specified time limts, the
dismssal wll becone final when the tinme limts have expired.
Si ncerely,

JOHN W SPI TTLER
Gener al Counsel

By

Bernard M:Monigle
Regi onal Attorney

At t achnent

cc: Susanne M Shelley



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

Novenber 26, 1990

Norman P. Barth

Re: Norman P. Barth v. Los Rios Community College District.
Unfair Practice Charge No. S CE-1382
WARNI NG _LETTER

Dear M. Barth:

On Novenber 6, 1990, you filed an unfair practice charge agai nst
the Los Rios Conmmunity College District alleging a violation of
Gover nment Code section 3543.5(d). Specifically, you have
alleged that the District has provided illegal support to an
enpl oyee organi zation. This letter reflects the information I
gave you by tel ephone on Novenber 20, 1990.

Your charge reveals the followng. The Los R os Community
College District and the Los R os College Federation of Teachers
(LRCFT) are parties to a collective bargaining agreenent covering
the time period July 1, 1990, to June 30, 1993. Article 20 of
that agreenment is titled, "Federation R ghts" and states the

foll ow ng:

The District shall provide sixty (60) fornal
hours annually of reassigned tinme for LRCFT
representatives for the purpose of
representation in matters involving grievance
and contract adm nistration. By no later
than thirty (30) calendar days follow ng the
signing of this Agreenment, LRCFT wl|
designate in witing to the D strict
representative the nenbers who wll be

reassi gned. Substitutions nmay be nade within
t he academ c year on a ten (10) days' notice
by LRCFT.

Government Code section 3543.1(c) states that "a reasonable
nunber of representatives of an exclusive representative shall
have the right to receive reasonable periods of released tine
wi t hout |ost conpensation when neeting and negotiating and for

t he processing of grievances.” |In Anahei m Union H gh School
District (1981) PERB Decision No. 177, the Board determ ned that
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released tine is a mandatory subject of negotiations. The Board
found that the Legislature had "considered the nmatter of released
time too inportant to the statutory schene to be left either to
the enployer's discretion or entirely to the vagaries of
negotiations. Therefore, a mninmumrel eased tine standard was
established, and thus, in effect, a standard agai nst which the
parties good faith in negotiating on the subject could be
nmeasured."” (ld. at p. 11.) The Board concluded that rel eased
time is a subject in which the District is obligated to negotiate
in good faith.

The facts as you have stated themin this case nerely show that
the District nmet its obligation to bargain over release tine.
Agreenent over such release tine does not constitute unlawful
support for an enpl oyee organi zation. Rather, the subject is
within the proper scope of bargaining. Accordingly, your charge
nmust be di sm ssed.

For these reasons, the charge as presently witten does not state
a prima facie case. If there are any factual inaccuracies in
this letter or any additional facts that would correct the
defi ci enci es expl ai ned above, please anend the charge
accordingly. The anended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled Eirst Anmended
Charge, contain all the facts and allegations you wi sh to nmake,
and nust be signed under penalty of perjury by the charging
party. The anmended charge nmust be served on the respondent and
the original proof of service nust be filed with PERB. If | do
not receive an anended charge or withdrawal from you before
Decenber 3, 1990, | shall dism ss your charge. |[If you have any
gquestions, please call nme at (916) 322-3198.

Si ncerely,

Bernard MMoni gl e
Regi onal Attorney



