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DECI S| ON

CUNNI NGHAM  Menber: This case conmes before the Public
Enpl oynent Rel ations Board (PERB or Board) on exceptions filed by
t he Whi sman El enentary School District (Dstrict) to a proposed
deci sion by an admnistrative |aw judge (ALJ), who determ ned
that the District violated section 3543.5(b) and (c) of the

Educational Enpl oynent Rel ations Act (EERA)® by utilizing

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3543.5 states, in pertinent
part:

It shall be unlawful for a public schoo
enpl oyer to: :

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



vol unteers to performwork previously performed by classified
unit enployees. Based upon review of the entire record, we
hereby reverse the ALJ's decision for the reasons set forth
bel ow.

EACTUAL _SUMVARY

In the fall of 1980, the District created a Tutorial Center
Program (Center) within the District at the Crittenden M ddl e
School (Crittenden). The Center was available to students
during the regular school day if they were referred by individual
teachers. The Center was also available to drop-in students on a
vol untary basis before and after school and during |unch peri ods.

The Center was staffed by two full-tinme aides. In
conjunction with teachers, the aides coordinated the work of
t he students who had been referred to the Center. Assistance
to the students who had been referred by teachers involved:
nodi fication of |esson plans to neet individual needs of
students; administration of practice tests and specifically
desi gned di agnostic tests; the teaching of specific skills as
requested by teachers; participation in parent conferences,
assi stance in research or reports; and assistance in organization
of homework and |ong-term assi gnnents.

The assistance provided to drop-in students was of a
different nature than that provided to students who had been
referred by teachers. Although drop-in students nmay have been
eligible for sone of the nore sophisticated assistance provided

to students referred by teachers, the practice of the Center



aides was to limt involvenment to general assistance with
research and homework. The aides al so provided genera
supervision in the room creating a study hall environnent for
drop-in students.

In 1982 the Center was elimnated due to |ack of funding.
The two instructional aides who staffed the Center, Donna Aiello
(Aiello) and Hel en Sasaki (Sasaki), were placed into five-hour-
per-day aide positions fromtheir full-time positions at the
Tutorial Center. Both of these positions involved |ower salaries
than the instructional aide jobs.

Testinmony reveal s that, betmeen.1982 and 1988, the District
did not maintain or operate a program resenbling the Center.

At the start of the 1988-89 school year, the new principal

at Crittenden, Jack Boterenbrood (Boterenbrood), reviewed several
progranms in use at other schools in hopes of finding ways to
- offer additional support to students in his school. One of the
prograns which he inplemented was a joint effort between the
District and Moffett Field Naval Air Station (Mffett Field).
A significant nunber of dependents of military personnel from
Mffett Field attend schools in the District. Crittenden has
been "adopted" under an Adopt-A-School program between vari ous
mlitary units and school districts.

The program established to utilize the Mffett Field
cooperation was called the Homework Club (Club). The Cl ub was
- scheduled to be open from 2:30 to 3:30 p.m, Monday through

"Thursday. It operated on a wal k-in basis, so that any student



who desired to attend could receive homework assistance fromthe
Moffett Field volunteers.

Testinmony revealed that a copy of the Daily Bulletin a
school newsletter, announced that the C ub would begin operation
on Monday, Novenber 28, 1988. It further indicated that the C ub
woul d be led by a certificated teacher.

Prior to the initiation of the Club, in early Cctober 1988,
Bot er enbr ood spoke to Sasaki, who holds a teaching certificate,
about the possibility of starting the Club. He specifically
asked her if she would be interested in supervising the Club,
and, at this tinme, she informed himthat she had worked in a
-~tutorial setting and explained the operation of -the Center. She .
requested tinme to consider this offer and, approxinmtely one week
| ater, notified Boterenbrood of her interest in participating in
t he new program

The program began operati on on Novenber 28, 1988. On the
first day of the program Boterenbrood posted a job announcenent
for the position of Cub |leader. This description did not
mention a requirenment that applicants had to be certificated.

Bot erenbrood stated that no one formally applied for this
posi tion.

The programwas initially supervised by either Boterenbrood
or his assistant principal. However, the programis currently
managed by Charles David Adans (Adans), a naval enployee. Adans
~recruits potential volunteers at Mdfett Field and schedul es

their work tines. Notably, both Boterenbrood and the assi stant



principal frequently check in at the Club to ensure that it is
runni ng snoot hly.

The Club differed fromthe earlier Center in that no
students were referred by teachers. The Cub volunteers did
not provide the sane |evel of educational support provided to
the students who had been referred by teachers to the Center.
However, the assistance given to Cub students was identical to
that provided to drop-in students at the Center during the hours
before and after school and during lunch breaks.

The District argues that a March 3, 1982 nenp, referred
to as the "Drotman nenp,"? along with the Center aide's job
description, is evidence that the Center aides perfornmed duties
clearly different, in both character and scope, fromthose
performed by Cub volunteers. However, the testinony of Aiello
and Sasaki reveals that, while drop-in students at the Center may
have ‘been eligible for additional services, none of them actually
recei ved anything different than that received by students at the
Club. This testinony went unrefuted by the District.

The California School Enployees Association (CSEA) first
| earned about the O ub when Aiello, CSEA chapter president, saw
t he Novenber 23, 1988 announcenent that the C ub woul d begin

operation the follow ng Monday.

The Drotman nenp was a nenmo prepared by Aiello and Sasaki
for Glda Drotman, special progranms coordinator for the District.
The meno, in part, listed the services being provided to
schedul ed and nonschedul ed students.
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Aiello, along with Sasaki, the other fornmer Center aide, net
~wi th Boterenbrood and expressed their concern that volunteers
from Moffett Field were going to be perform ng work which

had previously been perforned by classified enpl oyees of the
District. A ello and Sasaki presented Boterenbrood with further
i nformati on about the original Center at this tine.

Aiello argued that California Education Code section 350213

Educati on Code section 35021 provides:

Not wi t hst andi ng any other provisions of |aw,
any person nmay be permtted by the governing
board of any school district to performthe
duties specified in Section 44814 or 44815,

or to serve as a nonteaching vol unteer aide
under the imediate supervision and direction
of the certificated personnel of the district
to perform noninstructional work which serves
to assist such certificated personnel in
performance of teaching and adm nistrative
responsibilities. Such a nonteaching

vol unteer aide shall not be an enpl oyee of

t he school district and shall serve w thout
conpensation of any type or other benefits
accorded to enployees of the district, except
as provided in Section 35212 of the Education
Code and Section 3364.5 of the Labor Code.

No district may abolish any of its classified
positions and utilize volunteer aides, as

aut horized herein, in lieu of classified

enpl oyees who are laid off as a result of the
abolition of a position; nor nmay a district
refuse to enploy a person in a vacant
classified position and use vol unteer aides
in lieu thereof.

It is the intent of the Legislature to permt
school districts to use volunteer aides to
enhance its educational programbut not to
permt displacenent of classified enpl oyees



prevented the District fromusing volunteers to staff the Cl ub.
After reviewing the information provided by Aiello, Boterenbrood
rejected CSEA's clains that the use of volunteers in the Club
constituted a violation of the Education Code.

The District has a noncontract grievance procedure wherein
grievances are allowed over violations of policy, admnistrative
regulation, title I'X, or affirmative action issues. On
Decenber 16, 1988, CSEA filed a noncontract grievance protesting
the use of volunteers in the Cub based on the alleged violation
of Education Code section 35021. That grievance was rejected by
Bot erenbrood on January 5, 1989. CSEA appeal ed Bof erenbrood' s
deci sion to the superintendent of the District, Tim Cuneo
(Cuneo). Aiello and Cuneo met on February 28, 1989. At that
neeti ng, Cuneo explained that he felt the work of volunteers in
the Club was conpletely .different fromthat of the aides in the
old Center programand, therefore, not a violation of the

Educati on Code.

On March 20, M ke Mal oney (Ml oney), CSEA field
representative, wote to the District claimng the District
had unilaterally transferred work out of the bargaining unit to
vol unteers from Moffett Field. Ml oney further clained that the
District had an-obligation to bargain with CSEA prior to taking
such action. Ml oney denmanded that the District stop the Cub

program and negotiate w th CSEA

nor to allowdistricts to utilize volunteers
in lieu of normal enpl oyee requirenents.
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On April 4, the attorney for the District responded that the

.District would not stop the Gub and would not bargain over the

District's decision to use volunteers from Mffett Field. The

District did, however, offer to negotiate with CSEA over the

effects of its decision, if CSEA could identify any such effects.
PROPOSED_DEC] S| ON

CSEA contends that the District's action constituted a
uni lateral transfer of work out of the bargaining unit and, thus,
a failure to bargain in good faith. Alternatively, CSEA argues
that the action was unlawful subcontracting.

The District, on the other hand,. states that the work
"perfornmed at the Club is not the same as that previously
performed by the unit menbers; thus, its inplenentation of the
Club.did not inpact on any mandatory subject of bargaining. | f
there was any obligation to bargain, the District argues that
CSEA wai ved its bargaining rights by failing to schedule a
negoti ati ng session.

The ALJ analyzed the District's action under a transfer
of work theory, based on the fact the Cub was created by the
District, operated on school grounds, and questions regarding the
operation of the Cub were directed to the assistant principal.
The fact that the volunteers were not paid for their work does
not act to renove this situation froma transfer of work

anal ysis, reasoned the ALJ, based on the Board's finding in

. Roseville Joint Union_H gh School District (1986) PERB Decision

No. 580. In Roseville, the Board reversed a regional attorney's



di sm ssal of a conplaint which found that the Roseville
district's use of nonpaid |abor did not constitute a unil ateral
transfer of work based on the fact that the volunteers were not
enpl oyees. | |
Next, the ALJ addressed these facts under the Board's test
for transfer of work cases as enunciated in Eureka Cty_School
District (1985) PERB Decision No. 481 (Eureka). The ALJ stated
that there are two ways under this test to show a unil ateral
transfer of work out of the unit: (1) if unit enployees ceased
to performwork which they had previously perfornmed, or (2) if
nonunit enpl oyees began to performwork previously perforned

exclusively by unit nmenbers. The ALJ states, in his proposed

deci si on:
. . . CSEAwW Il prevail if it can show, in
the case at hand, that while the sane work
is still being done, bargaining unit nmenbers

ceased to performduties which they had
previ ously perforned.
(P. 9.)

The ALJ then rejected the District's argunents that the
work done in the Club is different fromwhat was done in the
Center. The ALJ relied on Lincoln Unified School District (1984)
PERB Deci sion No. 465 (Lincoln). for the proposition that an
enpl oyer may not avoid a unilateral transfer of work violation
sinply by limting the transferred duties to only one or two
t asks anong several assigned duties. Thus, even though many

nore services were available in the Center, at a nmninmm the

~unit nmenbers perfornmed the sane duties being done in the C ub



by the vol unteers.
Next, the gap in time between the closure of the Center
and the initiation of the Cub was addressed by the ALJ. The

proposed deci sion distinguished Erenont Union H gh Schoo

District (1987) PERB Decision No. 651 (Frenont) based on the
fact that, in that case, the closure of a sumer school program
was followed four years later by the transfer of the programto
an outside entity. Here, states the ALJ, the District retained
control of the Cub and, in effect, reinstated a portion of the
Center.

The District's waiver argunent was also rejected by the ALJ.
This rejection is based on CSEA's March 20, 1989 general demand
that the District cease operation of the Cub and negotiate.
Lastly, concluded the ALJ, the District's offer to negotiate on
the effects of the Club, if CSEA could enunciate any effects,
does not absolve it of its duty to negotiate over the deci si on
itself.

Thus, the ALJ determned that the District violated EERA
section 3543.5(b) and (c) through its act of transferring duties
fromthe unit nmenbers to vol unteers.

ANAL YSI

The District generally excepts to the ALJ's characterization
of the nature of the services provided at the Center. |If, argues
the District, services brovided in the Cub are different than
those provided in the Center, no unilateral transfer of work or

subcontracting was possible. Aiello testified that the general

10



practice at the Center regardi ng unschedul ed, drop-in students
was to provide assistance on their assignments, when requested by
students. She also stated that the work being done in the Cl ub
was the same work as that perfornmed at the Center for drop-in
students. Furthernore, Sasaki noted that, with few exceptions,
homewor k assi stance was the major service provided to unschedul ed
students at the Center.

Al t hough the above testinony went unrefuted, the District
argues that the Drotman meno, as well as the job description of
the tutorial center aide, requires the finding that the services
provided in the Center were of a different nature than those of
the Cub. However, both the neno and the job description |ist
homewor k organi zati on and/ or assi stance anong provi ded services.
This fact, coupled with the ALJ's finding that the testinony of
both Aiello and Sasaki was credi ble, supports the concl usion
that drop-in students actually received services which were very
simlar to the services pfovided at the dub. * However, it is
undi sputed that the services provided to schedul ed students at
the Center were nuch nore conprehensive than services avail able
at the Cl ub. |

As to the ALJ's conclusions of law, the District argues

principally that the Eureka test was msstated and m sappli ed.

“As there is no evidence in the record which supports
‘overturning the credibility determ nations referenced above,
the Board will defer to the ALJ's findings in this regard.
(Los_Angeles_Unjfied Schoo istrict (1988) PERB Deci sion
No. 659.)
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Initially, the nature of the conduct by the District nust be
-correctly characterized as a formof transfer of work or
subcontracting, as these two forns of unilateral acts have been

anal yzed differently by the Board. (Beverly Hlls Unified School

District (1990) PERB Decision No. 789 (Beverly Hills). p. 18.)

For purposes of the discussion herein, contracting out
refers to a transfer of unit work to those not in the enploy
of the enployer in question. (San _Diego Adult Educators v.

Public¢ Enploynent Relations Board (1990) 223 Cal.App.3d 1124,
reviewden. Dec. 13, 1990, (San Diego_ ll) p. 1133;. Beverly

Hlls; p. 17, fn. 8) On the other hand, transfer of work

invol ves a transfer of unit work to nonunit enployees of the sane

enployer. (San Diego Il. p. 1133, fn. 5.) The ALJ anal yzed the
Cl ub under a transfer of work theory, although acknow edgi ng that
the facts did not "fit neatly” into either a transfer of work or
subcontracting nodel. The ALJ's choice of this nodel was based
primarily on the nature of the relationship the O ub retained
with the District, as evidenced by the origination of the Cub
concept by the principal, and the managenent and control of the
Club by the District.

O her factors in addition to those enunciated by the ALJ
are inportant in the proper characterization of this program
Primarily, of course, the volunteers of the Club are neither
nonuni t enpl oyees of the enployer, nor are they enpl oyees of
Moffett Field for purposes of their voluhteer work. In sone

sense, however, Mffett Field occupies the position of a second

12



enployer in that its agent recruits persons to volunteer at the
Club and it then supplies the "labor" by sending schedul ed
vol unteers to the school site.
California Education Code section 35021 states, in

pertinent part:

[A] nonteaching volunteer aide shall not be

an enpl oyee of the school district and shall

serve W thout conpensation of any type or

ot her benefits accorded to enployees of the

district, except as provided in Section 35212

of the Education Code [insurance coverage]

and Section 3364.5 of the Labor Code

[worker's conpensation coverage].

Wil e PERB has no jurisdiction to enforce provi sions of the
Education Code, it has jurisdiction to interpret the Education
Code as necessary to carry out its duty to adm nister EERA
(San Bernardino Gty _Unified School District (1989) PERB Deci sion
No. 723, p. 2.) Were EERA and the Education Code address the-
‘sane or simlar subjects, the Board seeks a resol ution which
~harnoni zes the legislative intent underlying the EERA with
exi sting provisions of the Education Code. (San_Bernardinao.
'supra.) A long-standing rule-of statutory construction states
that the expression of certain things in a statute necessarily
i nvol ves the exclusion of other things not expressed. (People v.
Brun (1989) 212 Cal. App.3d 951, 954; see also lnterinsurance
Exchange v. Spectrum Investment Corp. (1989) 209 Cal.App.3d 1243,
1255, reviewden. July 27, 1989.) Therefore, because section

35021 expresses a legislative intent to Iimt those circunstances

‘wherein a volunteer aide will be found to be an enpl oyee of the

13



District and because of the other factors present in this case,

t he Board findé that a subcontracting analysis is to be utilized
.under these facts.® Lincoln does not preclude this finding, for
al though the case referred to the use of volunteer nenbers of the
Band Boosters Club to drive buses on certain field trips as a
transfer of work, the ALJ's opinion, specifically adopted by the
Board, analyzes the facts of the case under the test enunci ated

in OGakland Unified School District (1983) PERB Decision No. 367

applicable to subcontracting situations. (See also Unit

Deternm nation for the State of California (1980) PERB Deci sion

No. 110c-S, foster grandparents who receive only tax-free stipend
for work are akin to volunteers and are not enployees under the
Ralph C. Dills Act (Dlls Act).®

In San DiegQ |1, the Court of Appeal reviewed a deci si on

of the Board (San_Diego Community College District (1988) PERB
'--."“Deci sion No. 662 (San.Diego 1)). wherein the Board determ ned

®Justice Stewart's concurring opinion in Fjibreboard Paper
~Products_Corporatjion v. t abor Rel atjons ard (1964)
379 U.S. 203 is instructive, as it sets out the follow ng
~definition of subcontracting:

. substitution of one group of workers
for another to performthe sane task in the
sanme [location] under the ultinmate control

of the sane enpl oyer.

(1d. at p. 224.)

In Erenont, the Board applied this definition to conclude that,
because the district did not retain ultimate control over a
sumer school programrun by the University of La Verne on the
district's prem ses, no subcontracting occurred.

®The Dills Act was fornerly known as the State Enpl oyer-
Enpl oyee Rel ations Act.
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that the San Diego Community College District (College District)-
vi ol ated EERA section 3543.5(c) when .it contracted with an

i ndependent foundation to provide.language instruction on

its canpus wthout first bargaining with the San D ego Adul t
Educat ors, Local 4289 (Union).

The College District had offered noncredit, fee-based
| anguage courses in French, SpaniSh and German (maj or | anguages);
and in Farsi, Swedish and Tagal og (mnor | anguages) prior to
March 1983. The mmjor | anguage courses were taught by tenured
instructors who were paid on a nonthly basis. In contrast, m nor

-l anguage courses were taught by instructors who were paid on an
hourly basis. On March 9, 1983, the College D strict decided to
discontinue its offering of the mgjor | anguage cl asses. The
reason for this decision was purely economc; fees which were
paid by students in these classes did not cover the cost of the
instructors' salaries. Teachers of these subjects were advised
of the termnation of their enploynent.

Subsequent to this decision, nenbers of the public pressured
the College District to reinstate the najor | anguage cl asses.
After review ng several options proposed to acconplish this
objective, the College District entered into a contract in June
1983 with the San D ego Community Coll ege Foundation (Foundati on)
to provide the major |anguage classes. The Foundation is a
nonprofit corporation established to assist the College District

in its educational endeavors; it was found by the Board to be an
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entity separate and apart fromthe College District and this
finding was not disputed on appeal .’

The Union filed an unfair practice charge against the
College District wherein it contended that the College District
vi ol ated EERA section 3543.5(c) by failing to negotiate in good -
faith prior to_contracting wi th the Foundation to perform work
whi ch had previously been perforned by its nmenbers. The Board
determ ned that, although the College District had the right
to discontinue the major |anguage classes (Stanislaus County
Departnent of Education (1985) PERB Decision No. 556), its
conduct in contracting with the Foundation constituted a
uni l ateral - change in the form of subcontracting. The majority
st at ed:

By contracting with the Foundation, the
District continued to offer this service,

al beit by.using instructors -supplied by the
Foundation. If the District had truly ceased
to offer the |anguage instruction service, it

woul d not have contracted with the Foundation
at all, and the Foundati on woul d have been.

't the tinme of the discontinuance of the maj or | anguages,
the College District intended to continue to offer the m nor
| anguages, primarily because fees paid by students in these
subj ects covered the costs of the instructors’' wages. After the
announcenent of the assunption by the Foundation of the mgjor
| anguage cl asses, nenbers of the public exerted pressure on the
College District to transfer the m nor |anguage classes to the
Foundation as well. Consequently, the College D strict nade the
decision to transfer these classes to the Foundation and entered
into a contract wwth the Foundation for this purpose. M nor
| anguage instructors' enploynment was also termnated by the
College District. The Union contended that this conduct viol ated
EERA section 3543.5(c) because the College District failed to
bargain in good faith prior to inplenenting this decision. The
Board found a violation of EERA based on this conduct, and this
finding was affirmed by the Court of Appeal. (San_Diego 11.
p. 1135.)
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free to decide for itself to offer the

| anguage classes if it so desired. But
because the District contracted with the
Foundation, it tacitly admtted that it

wi shed to continue to offer certain classes,
despite its earlier position that it was

di scontinuing those services. . . .

(San Diego I, pp. 14-15; fn. omtted.)

Menber Porter dissented fromthe result reached by the
majority in San Diego_l. He reasoned that the College District
could lawfully discontinue the |anguage classes, and that nerely
by arranging for the Foundation to offer the classes, wthout
payi ng the Foundation to do so, the College District did not
uni |l aterally subcontract the work to the Foundati on.

The Court of Appeal, in San Diego Il, rejected the

result reached by the majority of the Board in regard to the

-di sconti nuance of the major |anguage cl asses. . Enphasizing that
the nost inportant factor in determ ning whether an enployer's
decision to have work perforned by outside workers rather than
regul ar enpl oyees is the inpact of the subcontracting on the
regul ar enpl oyees, the court determned that the decision to

di scontinue the classes and the decision to contract with the
Foundati on were separate decisions, and that, as such, the later
decision to contract with the Foundati on had no adverse effect

on the unit nenbers. As stated in the opinion:

Absent sone showi ng that union nenbers

were term nated because of the decision to
contract out their jobs, we decline to hold
that the decision to contract out was a
subj ect of mandatory negoti ati on.

(San Diego 1. p. 1134.)
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In reaching this conclusion, the court cited, with approval,
Menber Porter's dissenting opinion in San Diego |: as well as
Erenont. The only difference befmeen the factual situation in
the San_Di ego cases and Erenont. reasoned the court, was one of
time. VWhile there was no connection in either case between the
term nation of the respective prograns and the |ater renewal of
simlar progranms, in Erenont the term nation and the renewal of
t he progran1mefe separated by a four-year period. In

San Diego |l. the court concluded that the anmount of tine

.expiring between the two decisions was not consequential to

t he anal ysi s.

The anal ysis enployed by the Court of Appeal in San Diego_ Il

is equally applicable in the present case. In addressing this

case, the court in San Diego |l comented:

We recogni ze that two recent PERB deci sions

addr essi ng anal ogous situations, sman

El enent ary_School D§IFIQI (Apr. 20, 1990)
PERB Deci si on hb . and Beverly Hlls
Unified School District (Jan 19, 1990) PERB
Decision No. 789 . . ., reached concl usions

whi ch may appear contrary to the concl usions
reached herein. However, Whisnman is

di stingui shabl e because the admnistrative

| aw judge there took great pains to contrast
its facts from Erenont Union H gh School

District, supra, PERB Decision No. 651,

poi nting out (1) the Frenont programwas

termnated without any intent to ever resune

the programand (2) the lack of connection

bet ween the school district and the outside
entity which ran the new program

(San Diego 11. p. 1135, fn. 7.)
The Board finds that this case is not as factually

di sti ngui shabl e from Erenont as was stated by the ALJ in the

18



proposed decision. First, as discussed below, here, as in
JErenont, the District had no intention of resumng the Center
at its ternmination in 1982. Second, the connection between the
school district and the entity running the program in Frenont
is not dissimlar fromthe present situation in that, here,

an outside entity coordinates the Cub and supplies all |abor
utilized therein. Third, as was noted by Menber Porter in

Frenont, as well as in his dissent in San Diego |I. the District

herein sought out the labor for the program but did not pay
Mffett Field to offer the Club. Finally, although there are
sone indicia of control by the District over the Club, this
control does not rise to the level of ultimte control.

(San_ Diego |I. p. 32; see also Fremont. p. 19; and fn. 5 herein.)

The District lawfully discontinued the Tutorial Center
in 1982. Public school enployers naintain the manageri al
prerogative to determ ne what curriculum and prograns will be

offered within their facilities. (Stani slaus County_Depart nent

of Education, supra, PERB Decision No. 556.) As in San Diego II.

the District here had no intention of reinstating this type of
after school program at that point in 1982 when it term nated the
program and laid off the personnel associated with it. Some six
years later, at the direction of Boterenbrood, the District nade
the decision to institute the Homework C ub. This decision had
no effect on the unit enployees, as at the tinme the G ub was
fornmed the unit nmenbers were not performng the work of the C ub.

Addi tionally, although the court in San Diego Il suggested that
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the amount of tinme el apsing between a decisi-on to termnate a
program and the decision to create a new simlar programis not
determ native, the fact that approximately six years el apsed
between the two actions strongly supports the lack of connection
bet ween the two decisions. After termnation of the Center, and
for six years afterward, the past practice regardi ng homework
assi stance work was that it was not performed within the
District.® Therefore, because this Board is bound by the

" pronouncenent of the appellate court in San Diego Il. when the

Club was forned the District did not unilaterally subcontract
unit work in violation of EERA section 3543.5(b) and (c).

- (See Bodi nson Manufacturing_Conpany v. California Enpl oynent

Commi ssion (1941) 17 Cal.2d 321, 326.) In view of our

.di sposition of this case, we decline to address the District's
remai ni ng exceptions. |

The unfair practice charge in Case No. SF-CE-1316 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Shank and Carlyle joined in this Decision.

¥csEA argues, for the first time on appeal, that Article 16
of the parties' collective bargai ning agreenent prevents the
action taken by the District. Because this matter was not
addressed by the parties before the ALJ, the Board will not
- address it herein. (State of California (Departnent of
Transportation) (1983) PERB Decision No. 361-S.)
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