STATE OF CALI FORNI A
DECI SION O THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

ROBERT BURKS,
Charging Party, ) Case No. LA-CO 39-S

N

V. ) PERB Deci sion No. 878-S

SN N

CALI FORNI A ASSOCI ATION OF HI GHMAY )  May 16, 1991
PATROLMEN,

St A

Respondent .
Appearance: Robert Burks, on his own behal f.
Bef ore Hesse, Chairperson; Shank and Cam|Ili, Menbers.

DECI SI ON AND ORDER
SHANK, Menber: This casé is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Robert Burks (Burks) of a
regional attorney's dismssal (attached hereto) of Burks' charge
that the California Association of H ghway Patrol men viol at ed
subdivisions (a), (b), and (c) of section 3519.5 of the Ral ph C

Dills Act.! W have reviewed the dismissal and, finding it to be

'Ralph C. Dills Act is codified at Government Code section
3512 et seq. Section 3519.5 states in relevant part:

It shall be unlawful for an enployee
organi zation to:

(a) Cause or attenpt to cause the state to
vi ol ate Section 3519.

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



free of prejudicial error, adopt it as the decision of the Board
itself.?

The unfair practice charge in Case No. LA-CO 39-S is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chai r person Hesse and Menber Cam || joined'in thi s Deci sion.

(c) Refuse or fail to neet and confer in
good faith with a state agency enpl oyer of
any of the enployees of which it is the
recogni zed enpl oyee organi zati on.

~ *The full citation to the Collins case, cited by the
regional attorney in his warning letter, is United Teachers of

.Los_Angeles (Collins). (1982) PERB Decision No. 258.
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" STATE Of CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

o Los Angeles Regional Office

3530 Wilshire Boulevard. Suite 650
lot Angles, CA 90010-2334
(213) 736-3127

January 30, 1991

Robert Burks

RE: DI SM SSAL AND REFUSAL TO | SSUE COVPLAI NT, Unfair Practice
Charge No. LA-CO- 39-S, Robert Burks v. California
Associ ation of H ghway Patrol nen

Dear M. _Burks:

| indicated to you in ny attached letter dated January 11, 1991,
that the above-referenced charge did not state a prima facie
case. You were advised that if there were any factua

i naccuracies or additional facts that would correct the
deficiencies explained in that letter, you should anend the
charge accordingly. You were further advised that unless you
anended the charge to state a prima facie case, or withdrew it
prior to January 18, 1991, the charge would be dism ssed. |

| ater extended that deadline to January 25, 1991.

1 have not received either a request for withdrawal or an anmended
charge. On January 28, 1991, | received fromyou a letter dated
January 23, 1991, and sent by certified mail on January 24, 1991.
The letter was not signed under penalty of perjury and was not

“acconpani ed by a proof of service. The letter states that there
are sone omssions in ny January 11 letter, even though ny letter
quoted in full the allegations contained in your charge. Your
letter states, in relevant part, (1) that sonmetine after May 8,
1990, you wote another letter to the CAHP requesting assistance
wi th another race discrimnation conplaint (which you do not
describe), (2) that in late May or early June 1990 you wote yet
another letter to the CAHP requesting assistance with a
retaliation conplaint (which you do not describe), and al so nade
a verbal request for assistance, but received no response, and
(3) that at some point (perhaps in your letter of late May or
early June 1990) you also requested that the CAHP negotiate to
prevent acts of race discrimnation.

Accepting these statenents as true, it is still not apparent how
the CAHP violated its duty of fair representation. The

menor andum of under st andi ng between the CAHP and the CHP, of

whi ch you sent ne a copy, does not appear to make discrimnation
or retaliation subject to the grievance procedure, to which the
duty of fair representation extends. The duty also extends to
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negotiations, but it does not appear that the CAHP did or could
engage in

negotiations during the six nonths prior to the filing of your
charge (on Cctober 5, 1990). FromArticle XVI1I of the

menor andum of understanding ("Duration"), it appears that the

| ast negotiations were in 1988 and that the nenorandum becane
subject to renegotiation only in the six nonths prior to

June 30, 1991. _

| amtherefore dismssing the charge based on the facts and
reasons contained in this letter and in ny January 11 letter.

Right to Appeal

Pursuant to Public Enploynent Relations Board regul ations, you
may obtain a reviewof this dismssal of the charge by filing an
appeal to the Board itself within twenty (20) cal endar days after
service of this dismssal . (California Code of Regul ations, title
8, section 32635(a)). To be tinely filed, the original and five
copi es of such appeal nust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by

. telegraph, certified or Express United States mail postmarked no
|ater-than the last date set for filing (California

Adm ni strative Code, title 8, section 32135). Code of Civil
Procedure section 1013 shall apply. The Board's address is:

Publ i c Enpl oynent Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinmely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition wthin twenty cal endar days
followng the date of service of the appeal (California Code of
Regul ations, title 8, section 32635(b)).

[ Vi

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service" nust
acconpany each copy of a docunent served upon a party or filed
with the Board itself. (See California Code of Regul ations,
title 8, section 32140 for the required contents and a sanple
form) The docunent will be considered properly "served' when
personal ly delivered or deposited in the first-class mail postage
paid and properly addressed.
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Extension of Tine

A request for an extension of tinme in which to file a docunent
with the Board itself nust be in witing and filed wth the Board
at the previously noted address. A request for an extension nust
be filed at |east three cal endar days before the expiration of
the tinme required for filing the docunent. The request nust

i ndi cate good cause for and, if known, the position of each other
party regarding-the extension, and shall be acconpani ed by proof
of service of the request upon each party (California Code of
Regul ations, title 8, section 32132).

|f no appeal is filed within the specified time {inmits, the
dism ssal will becone final when the tine Iimts have expired.
Si ncerely, |

JOHN W SPI TTLER
Gener al Counsel

Thormas J. Al | ehen
Regi onal Attorney

At t achment

cc: John D. WMarkey



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

ey

Los Angeles Regional Office
3530 Wilshire Boulevard, Suite 650
4 Los Angeles, CA  90010-2334
(213)736-3127

January 11, 1991

Robert Burks

RE:  WARNI NG LETTER, Unfair Practice Charge No. LA-CO 39-S,
Robert Burks v. California Association of H ghway Patrol men

Dear M Burks:

In the above-referenced charge, it is alleged that the California
Associ ation of H ghway Patrol nen (CAHP) has failed and refused to
assist you with race discrimnation conplaints against your

enpl oyer, the California H ghway Patrol (CHP). This conduct is
all eged to viol ate Governnent Code sections 3519.5(a), (b) and
(c) of the Ralph C. Dlls Act (DIlls Act).

The charge, filed Cctober 5, 1990, alleges in full as follows:

The California Association of H ghway Patrol nen
referred to as the CAHP has been recogni zed by the
State as the exclusive negotiating agent for all

enpl oyees in the |aw enforcenent unit #5. Menbers of
the California H ghway Patrol nen are nenbers of unit
#5.

The CAHP has the responsibility for representing its
menbers before the State regardi ng wages, hours and
other ternms and conditions of enploynent.

The CAHP has not negotiated with the California H ghway
Patrol to solve the problens of Black enpl oyees being
disciplined or fired nore often than Wites. The CAHP
has not worked to assure all enployees fair treatnent
and fair opportunity for pronotions.

The CAHP has not negotiated and worked out an agreenent
with the California H ghway Patrol to secure the rights
of Blacks to have a good favorabl e working atnosphere
free fromintimdation, harassnent and discrimnatory
practi ces.

The CAHP has not conducted unbias [sic], independent
investigations of race discrimnation conplaints
against the California H ghway Patrol.
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The CAHP has not provided conpetent qualified
representative to assist Blacks with race
di scrim nation conplaints.

The CAHP has provided conpetent representatives in
ot her disputes and enpl oynent matters.

| have requested that the CAHP assist ne with the race
di scrimnation conplaints since the discrimnatory acts

started.
| am still being subjected to acts of race
di scrimnation. | amstill distressed fromthe results

of past discrimnation acts and the CAHP refuses to
assist ne wth ny race discrimnation conplaints
against the California H ghway Patrol.

| beleive [sic] the CAHP refused to assist nme with ny
conpl ai nt because of ny race and the conplaint is about
race discrimnation.

| have asked you to provide ne with information concerning
specific instances within the six-nonth Dlls Act statute of
[imtations (beginning April 5, 1990) when the CAHP failed or
refused to assist you with matters within its duty of fair
representation. You provided nme with a copy of the nmenorandum of
under st andi ng between the CAHP and the CHP. That nenorandum does
not appear to contain any provision to prohibit or remedy race
discrimnation. The nmenorandum states that it was entered into
on July 1, 1988. ‘

You al so provided ne with copies of sone correspondence between
you and the CAHP. On Novenber 1, 1987, you asked the CAHP to
file a petition for rehearing in a case before the State
Personnel Board. The CAHP infornms nme that it did file a petition
for rehearing, but the petition was denied on January 6, 1988.

The CAHP also infornms me that on January 4, 1990, the federal
Equal Enpl oynent Opportunity Conmm ssion (EECC) issued to you a
"right to sue" letter on a charge of race discrimnation and
retaliation you had filed, although the EEOC concluded that the
evi dence obtained during its investigation did not establish a
violation. You requested assistance fromthe CAHP, which, on
March 15, 1990, requested that you provide specific details and
docunments. On March 18, 1990, you provided such information to
CAHP.  You requested a witten response fromthe CAHP by March
30, 1990, and a full witten explanation if your request was
denied. On April 24, 1990, the CAHP responded as foll ows:
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The Board of Directors of the California Association of
H ghway Patrol nen consi dered your request for
assistance at their neeting of April 19-21, 1990.

After reviewing the material which you provided,
including the determ nation of the U S. Equal

Enpl oynent Cpportunity Conm ssion and the background
material which you provided concerning your EEOCC
conplaint, the Board of Directors concluded that there
was an insufficient basis presented to provide you with
CAHP | egal assistance. Accordingly, your request has
been deni ed.

Much of the information which you provided concerned
incidents which were the subject of an adverse action
agai nst you in 1987. The adverse action taken agai nst
you by the CHP was appealed to the State Personne
Board and a hearing was held before Judge Byron Berry.
As a result of that hearing. Judge Berry found agai nst
you and was unwilling to conclude that you were the
victimof race discrimnation. The State Personne
Board supported his findings.

Thereafter, you pursued your renedies before the U S
Equal Enpl oynent Opportunity Comm ssion. You all eged
that the CHP had engaged in a systematic practice of
violating Title VIl of the United States Code. In his
letter to you of January 4, 1990, M chael Dougherty of
the U S. Equal Enploynment Opportunity Comm ssion set

forth the Commi ssion's conclusion "...that the evidence
obtained during the investigation does not establish a
violation of the statute.” He previously advised you

that you would be obliged to preserve your rights to
file a private action in Federal D strict Court by
filing such an action within the appropriate tine
l[imt, since the Board of Directors was not schedul ed
to neet until after the expiration of that limt.

Legal assistance fromthe Association is discretionary,
according to CAHP Byl aws. Legal assistance "may" be
provided in certain cases. The Board of Directors has
considered the material which you provided, has

di scussed the case with Legal Counsel and has
considered the likelihood that a successful suit can be
brought on your behalf after two separate entities

whi ch have had the opportunity to review your charges
have chosen not to accept themas valid. There is no
reason to believe that a Federal D strict Court would
reach a different decision with regard to your cl ains.
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The approval of legal assistance in any case involves
the allocation of limted CAHP assets. Legal
assistance is primarily used for officers who face

di sciplinary action. It was nmade available to you at no
expense when you faced disciplinary action. Your
contention with regard to the State Personnel Board
bei ng essentially a rubber stanp for nmanagenent is not
supported by the evidence. The CAHP consistently
persuades the State Personnel Board to revoke or nodify
di sciplinary actions taken against CHP officers,
particularly in serious cases involving large penalties
or dismssal. Your statenent that the Departnent
"...will violate the law and it's own policies because
the Departnent knows that al nbst every case presented
[to the Board will be decided] in favor of the
Departnent by Adm nistrative Law Judges regardl ess of
the circunstances in evidence." is sinply not accurate.

You do, of course, have the right to pursue this matter
on your own tine and at your own expense. That is your
choice. The Board of Directors did as you requested.

It thoroughly reviewed the case which you presented and
considered carefully all of the issues raised. The
Board concluded that your case could not succeed in
Federal District Court since it has not succeeded
before two separate and distinct independent quasi-
judi ci al bodi es.

On May 8, 1990, you wote again to the CAHP, asking CAHP to
provide you with an attorney or with funds to pay for one. You
stated an intention to file a lawsuit in court in the next 30 to
60 days. You also stated in part as follows:

| am not asking the Board of Directors to form an
opinion or attenpt to conclude whether ny case could or
coul d not succeed in court.

| am not asking the Board of Directors to review ny
request. | am asking that the Board of Directors
specifically honor ny request.

If the Board of Directors forns an opinion or cone to
the conclusion that ny case will not succeed in Court
the Board of Directors will be denying ne due process.

You have not inforned ne whether or how the CAHP responded to
this last request.
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Based on the facts stated above, the charge does not state a
prima facie violation of the DIls Act wthin the jurisdiction of
the Public Enploynent Relations Board (PERB), for the reasons
that follow

Gover nnment Code section 3514.5(a)(l) provides in part that PERB

"shall not ... issue a conplaint in respect of any charge based
upon an alleged unfair practice occurring nore than six nonths
prior to the filing of the charge.” The present charge was filed

on Cctober 5, 1990. Alleged unfair practices occurring before
April 5; 1990, are thus outside the six-nonth DIls Act statute
of limtations.

PERB Regul ation 32615(a)(5) requires that an unfair practice
charge contain a "clear and concise statenent of the facts and
conduct alleged to constitute an unfair practice." The present
charge does not clearly state specific facts and conduct
constituting an unfair practice within the six-nonth statute of
limtations. Furthernore, the supplenmentary information you have
provi ded, while nore specific, does not establish a prima facie
case of unlawful conduct.

The charge essentially alleges a violation of the duty of fair
representation. Wile this duty extends to grievance handling
and collective bargaining, it does not extend to extra-
contractual matters, such as matters before the State Personne
Board (California Correctional Peace Oficers_Association (1987)
PERB Deci sion No. 657-S, Anerican_Federation of State. County_and
Muni ci pal _Enpl oyees (1988) PERB Decision No. 683-S, California
St at e _Enpl oyees _Associ ation (1989) PERB Decision No. 733-S) or
civil Tawsuits (California Faculty Association (1988) PERB

Deci sion No. 698-H). TCAHP s failure or refusal to assist you
with a civil lawsuit thus could not violate its duty of fair
representation

Furthernore, in order to state a prinma facie violation of the
duty of fair representation, a Charging Party nust show that the
excl usive representative's conduct was arbitrary, discrimnatory,

or in bad faith. In United Teachers_of los Angeles (Collins).
ld.. the PERB st at ed:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnent in handling a grievance does not
constitute a breach of the union's duty.
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A union nay exercise its discretion to
determ ne how far to pursue a grievance on
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are mninmal .

In order to state a prinma facie case of .arbitrary conduct
violating the duty of fair representation, a Charging Party:

must, at a mninmum include an
assertion of sufficient facts fromwhich it
becones apparent how or in what manner the
excl usive representative's action or inaction
was Wi thout a rational basis or devoid of
honest judgnent .

Reed District Teachers
Association, CTA/NFA (Reyes\ (1983) PERB
Deci sion No. 332, citing Rocklin Teachers,

M_ess.lma.L_Ass_om_aum_LRmEmJ_ (1980) PERB
‘Deci sion No. 124

The present charge does not include sufficient facts from which
it is apparent how CAHP's action or inaction was w thout rationa
basis or devoid of honest judgment or was discrimnatory or in
bad faith. Although you apparently di sagree with CAHP' s
assessnent of whether your |awsuit woul d succeed, that is the
kind of assessnment an exclusive representative may reasonably
meke (California School Enployees Association (1983) PERB
Decision No. 372, California State Enployees Assocjation (1987)
PERB Deci sion No. 614-5S).

For these reasons, the charge as presently witten does not state
a prima facie case. If there are any factual inaccuracies in

this letter or any additional facts that would correct the
deficiencies explained above, please anend the charge -
accordingly. The anended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled Eirst Anended.
Charge, contain all the facts and all egations you wi sh to nake,
and nust be signed under penalty of perjury by the charging

party. The anmended charge nust be served on the respondent and
the original proof of service nust be filed with PERB. If | do
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not receive an anended charge or w thdrawal from you before
January 18, 1991, | shall dism ss your charge. [If you have any
guestions, please call ne at (213) 736-3127.

Si ncerely,

Thomas J. Allen
Regi onal Attorney



