STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD

STEVE LOHMANN
Charging Party, Case No. LA-CE-3020

V. PERB Deci si on No. 879

)
)
SAN DI EGO UNI FI ED SCHOOL DI STRICT, ) May 21, 1991

Respondent .

Sy A

Appearances: Steve Lohmann, on his own behalf; Jose A Gonzal es,
Assi stant General Counsel, for San Diego Unified School District.

Bef ore Hesse, Chairperson; Camlli and Carlyle, Menbers.
DECI SI ON AND_ORDER

HESSE, Chairperson: This case is before the Public
Enpl oynment Rel ations Board (Board) on appeal by Steve Lohmann of
the Board agent's dism ssal (attached hereto) of his charge that
the San Diego Unified School District violated section 3543.5(a)
of the Education Enploynent Relations Act (EERA).! W have
reviewed the dismssal and, finding it to be free of prejudicial

error, adopt it as the Decision of the Board itself.

'EERA is codified at Governnent Code section 3540 et seq..
Section 3543.5 states, in pertinent part:

It shall be unlawful for a public school
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.



The unfair practice charge in Case No. LA-CE-3020 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Camilli and Carlyle joined in this Decision.



STATE OF CALIFORNIA . PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Boulevard. Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

March 11, 1991

St eve Lohmann

Re: Steve Lohmann v. San Diego Unified School D strict
Unfair Practice Charge No. LA-CE-3020, First Amended Charge

DI SM SSAL OF CHARGE AND REEUSAL TO | SSUE COVPL Al NT
Dear M. Lohmann:

The above-referenced charge was initially filed on August 22,
1990. A First Amended Charge was filed March 4, 1991 (U. S
Express Mail). The First Arended Charge alleges that the San
Diego Unified School District (D strict) violated EERA section
3543.5(a) by commtting unlawful reprisals and/or other acts
agai nst M. Lohmann.

| indicated to you in ny attached letter dated February 26, 1991,
that for the case to go further, you needed to file an anended
charge whi ch included, anobng other t hi ngs, the adverse actions
you believe the District engaged in. | also indicated in sumary
that the anended charge should contain facts and dates descri bing
your protected/ union activity, the D strict's know edge of said
activity, the adverse actions taken by the D strict, and the
reasons you believe the adverse actions were taken in retaliation
for your protected activity (i.e. nexus between the adverse
actions and protected activity). You were further advised that
unless | received an anended charge or wi thdrawal from you before
March 5, 1991, the charge woul d be dism ssed.

Your first three adverse actions are, in essence, that on
Decenber 11, 1989, you were involved in an unfair interview for
pronotion, you discovered on or about February 9, 1990, that the
District violated their adm nistrative procedures, and that on
February 15, 1990, M. Janmes R Rhetta, Director of Cassified
Personnel , advised you to file an adm nistrative procedures
violation on a Merit System Rules conplaint form know ng that it
shoul d have been filed as a grievance by the union. These three
al l eged adverse actions fail to state a prima facie case as they
are untinmely. Section 3541.5(a) of EERA does not allow a
conplaint to issue regarding a charge based upon an all eged
unfair practice occurring nore than six nonths prior to the
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filing of the charge. The adverse actions above occurred prior
to February 22, 1990, and are therefore untimely and will be

di sm ssed. Also, although you have sone protected activity
occurring prior to the other two adverse actions, you have

all eged no prior protected activity for the first adverse action
occurring on Decenber 11, 1989.

Next, you allege that M. Rhetta nmade his decision denying your
merit system conplaint on February 22, 1990. Al though you have
prior protected activity, you have failed to denonstrate that M.
Rhetta's response was nmade in retaliation for your protected
activity. You essentially contend, in part, that proper or
standard procedures were not followed in that (1) the District,
in part, violated their adm nistrative procedures in Decenber
1989 and (2) M. Rhetta incorrectly and/or know ngly advised you
to file this issue on a Merit System Rules-conplaint form instead
of as a grievance filed by the union. First, the alleged
violation of the District's admnistrative procedures relates to
t he above Decenber 1989 interview problem and does not
denonstrate nexus for M. Rhetta's February 22, 1990 response to
your Merit System Rules conplaint (which you filed-February 15,
1990, and then revised February 20, 1990). Second, M. Rhetta's
recommendati on was proper according to Article XlIII, section 6.M
of the Collective Bargaining Agreenent (Agreenent) bet ween t he
District and.the union, which states that "Actions to challenge
the Merit System- procedures and -policies of the District. .

or tT appeal "The DISTrIcr S adnereflce to or appricarion of any of
the aforenentioned shall not be undertaken through the grievance
procedure." (Enphasis added.) Thus, your Merit System Conpl ai nt
in February 1990 regarding the entire Decenber 1989 incident was
not inappropriate. You have not denonstrated that standard
policy or procedures were not followed or shown nexus in any

ot her way.

You argue that only the union can file grievances over violations
of the District's admnistrative procedures. You point out that
the Agreenent at Article 111, Enployee O ganization Rights,
Section 11, Adm nistrative Regul ations and Procedures, states
that "The District will provide the Union one (1) set of

Adm ni strative Regul ations & Procedures and revisions thereto."
Section 19, R ghts Gievable, states that "Rights granted by this

Article Ill shall be grievable only by the Union." This only
means that should the union not be given one set, only it can
file a grievance. It does not nmean that only the union can

grieve violations of the Adm nistrative Regul ations & Procedures.
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Next, you allege that you appeal ed® to the Assistant to the
Superintendent for Personnel Services, M. Ceorge Russell, and he
"either knowng (sic) or negligently allowed this inappropriate
procedure to continue." Negligence does not violate EERA. Al so,

it is unclear this is an adverse action based on the above. Palo
Verde Unified School District (1988) PERB Decision No. 689. Even
if it is adverse, there is no evidence of nexus. Furthernore,

pl eading a bare allegation, wthout supporting facts, is
insufficient for purposes of alleging a prima facie case.

~{(Ponpna) (1988) PERB Deci sion No.

710- H.

Next, you allege that M. Raynond J. Bl ake was appointed Merit
System Rules fact-finder for your case and that he "either
knowi ng (sic) or negligently decided on an Adm nistrative
Procedure violation when he no (sic) right or authority to do
so." You further allege that since M. Blake took tine to decide
this matter, he increased his arbitrator's stipend, which
resulted in M. Lohmann being charged an unfair anount.?
Negl i gence does not violate EERA. Also, it is unclear these are
adverse actions in light of the above. Palq Verde Unified_School.
District, supra. Also, the Merit SystemRules for O assified

Enpl oyees provide at Article XlI, section 5.d.(3) that if the
appeal is denied, the appellant and the Board of Education wl|l
share equally in the cost of the fact-finder's stipend. Her e,
your fair share was $213.86, which was in fact refunded to you by
the union on or about July 24, 1990. Even if these are adverse
actions, there are no facts showing that M. Blake's conduct was
done in retaliation for your protected activity.

Next, you allege that on May 5, 1990, you appealed the fact-
finder's decision to Superintendent Thonmas Payzant and asked him
to look into the case. On May 18, 1990, in denying your appeal,
you allege that "He negligently allowed this violation® of the
Union Contract to go uncorrected. He stated in his decision
"This was not a matter relative to a union contract but dealt

You appealed to M. Russell on March 2, 1990, and net with
hi mon March 28, 1990.

M. Blake subnitted the fact-finder's Review and Advi sory
Decision in favor of the District on April 23, 1990. A question
exi sts whether the fact-finder is an agent of the District. The
fact-finder is being treated here as an agent w thout deciding

the i ssue.

3t is unclear which exact violation you are referring to
her e.
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strictly wwth Admnistration of the Merit System Rules and, as
such, was totally in the hands of the fact-finder.'" As

i ndi cated above, EERA does not nmeke it a violation for schoo
districts to act negligently. Also, you nust allege that the
superintendent acted in a discrimnatory way. You have failed to
show any nexus between your protected activity and the
superintendent's conduct.

Therefore, | amdismssing this charge w thout |eave to anend
based on the facts and reasons contai ned above and in the
attached February 26, 1991 letter.

Right to Appeal

Pursuant to Public Enploynent Relations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing an
appeal to the Board itself within twenty (20) cal endar days after
service of this dismssal (California Code of Regulations, title
8, section 32635(a)). To be tinely filed, the original and five
copi es of such appeal nust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by

tel egraph, certified or Express United States mail postnmarked no
|ater than the last date set for filing (California

Adm ni strative Code, title 8, section 32135). Code of Civil
Procedure section 1013 shall apply. The Board's address is:

Public Enpl oynent Rel ations Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty cal endar days
followi ng the date of service of the appeal (California Code of
Regul ations, title 8, section 32635(b)).

[ Vi

Al l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service" nust
acconpany each copy of a docunment served upon a party or filed
with the Board itself. (See California Code of Regul ations,
title 8, section 32140 for the required contents and a sanple
form) The docunent will be considered properly "served" when
personal |y delivered or deposited in the first-class mail postage
paid and properly addressed.
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Ext ension_of Tine

A request for an extension of time in which to file a docunent
with the Board itself nust be in witing and filed wwth the Board
at the previously noted address. A request for an extension nust
be filed at least three cal endar days before the expiration of
the tine required for filing the docunment. The request mnust

i ndi cate good cause for and,. if known, the position of each other
party regardi ng the extension, and shall be acconpanied by proof
of service of the request upon each party (California Code of
Regul ations, title 8, section 32132).

Final Date

If no appeal is filed wwthin the specified tine limts, the
dism ssal will becone final when the tine limts have expired.
Si ncerely,

JOHN W SPI TTLER
General Counsel

Marc S. Hurwtz
Regi onal Attorney

At t achment

cc: R Ann Wight, Enployee Relations Director
San Diego Unified School District
Jose CGonzal es, Assistant General Counse
San Diego Unified School District



STATE Of CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3S30 Wilshire Boulevard. Suite 630
lot Angeles, CA 90010-2334
(213) 736-3127

February 26, 1991

St eve Lohmann

Re: . Steve Lohmann v. San Di ego Wnified, School Di strict
Unfair Practice Charge No. LA-CE-3020
WARNI NG LETTER " rict

Dear M. Lohnmann:

The above-referenced charge was filed on August 22, 1990. You
allege that the San Diego Unified School District (District) has
vi ol ated the Educational Enploynent Relations Act (EERA),

Gover nment Code section 3543.5(a) and (c) t hrough vari ous adverse

actions or reprisals taken agai nst you. At all tines rel evant
heret o, you have been an enployee of the District working as a
gar dener. ' '

After reading your charge, | could not identify the basis for
your clains against the District and/or it appeared the elenents
to state a prima facie case were | acking. | called you in

January 1991 and during several tel ephone conversations you
essentially indicated that the follow ng actions (several of
which are derived fromthis charge or your unfair practice charge
No. LA-CO 544 against CSEA) were taken for .discrimnatory
reasons:

1. On Decenber 8 and 11, 1989, interviews were held for a
vacant Landscape Mai ntenance Supervisor (LMS) position. You were
not-invited to interview Al so on Decenber 11, 1989, another LM
position becane available. You were contacted at work and
interviewed on short notice, but not selected. (You contend the
Merit System Rules for O assified Enpl oyees (1986), and the
District Adm nistrative Procedures were violated. You
subsequently filed one or nore conplaints under the Merit System
Rul es.)

'Regar di ng the EERA section 3543.5 (c) violation, there are
no~facts i this chmarge that indicate a violation of this type.
For that reason, this allegation will not be treated in detail.
Furthernore, an individual does not have standing to raise this
type of violation. Onard School District (Gorcey & Tripp)
(1988) PERB DeC|S|on No. 667. Thus, this allegation is being
di sni ssed. ..
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2. On or about. February 10, 1990 or shortly thereafter,
the District caused your CSEA Field Representative, Steve
Burrell, to be taken off your case or got M. Burrell fired.
(The union is contending that M. Burrell went on a one-year
| eave of absence effective March 1, 1990.)

3. On February 15, 1990, . you net with James R Rhetta,
Director of dassified Personnel, and asked for the procedure to
conpl ain about a violation of the District's Adm nistrative
Procedures. ‘(Admnistrative Procedure No. 7450 (Rev. 1-1-84),
Section D.2.) He advised you to file a conplaint pursuant to the
Meri t Systequules ‘'You- contend this issue should have been
handl ed as a grievance filed by the union and that M. Rhetta,
knowi ngly, provided incorrect information so that your Merit
Syst em conpl ai nt woul d .conme back to his office.

4. The District gave you only four days notice of a fact-

~finder's hearing/investigatory neeting scheduled for April 18,
1990. Due to the. short notice, you were unable-to obtain union

representation for the neeting. L

5. On Apr|I 23, 1990, “the fact flnder Raynnnd J. Bl ake,
unfalrly deci ded agai nst you and you were charged $213. 00. Ch.
April 18, 1990, you were unable to reviewthe Decenber 1989
_|nterV|em1records and resol ve sonme questions due to a thirty (30)
mnute time limt at the nmeeting. Also, several w tnesses on
your behalf were not interviewed by the fact-finder.

6. . On May 5, - 1990, you appeal ed the fact-finder's decision
to Superintendent Thomas Payzant. You requested another fact-
finding neeting concerning your right to union representation and
ot her procedures in your case. On May 18, 1990, the
Superint endent deni ed your appeal and requests. You feel this is
a violation of the collective bargai ni ng agreenent (Agreenent)
bet ween the District and the union.

For the case to go further, you need to file an anended charge
whi ch i1 ncludes, anong other things, the adverse actions you
believe the District engaged in.

To denonstrate these actions are discrimnation in violation of
EERA section 3543.5(a), you nust state facts showing: (1) you
exercised rights under the EERA, (2) the enpl oyer had know edge
of the exercise of those rights, (3) the enployer inposed or
threatened to inpose reprisals, discrimnated or threatened to
discrimnate, or otherwse interfered with, restrained or coerced
you, and (4) the enployer's actions were notivated by or because
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of your exercise of those rights. vat i fi hool District
(1982) PERB Deci sion No. 210; rl Lfi hool Distri

(1979) PERB Decision No. 89; _Departnent of Devel opnental Seryices
(1982). PERB Decision No. 228-S; California State University
(Sacranmento) (1982) PERB Decision No. 211-H.

To state facts which denonstrate notivation, .timng of the

enpl oyer's adverse action in-close tenporal proximty to the

enpl oyee's protected conduct is an inportant factor. It does
not, .without nore, denonstrate such notivation. Moreland

El enent ary_School District (1982) PERB Decision No. 227. Facts
establishing one or nore of the follow ng additional factors nust
al so be present: (1) the enployer's disparate treatnent of the
enpl oyee, (2). the enployer's departure from established
procedures and standards when dealing with the enployee, (3) the
enpl oyer's inconsistent .or contradictory justifications for its
actions, (4) the enployer's cursory investigation of the

enpl oyee' s m sconduct, (5)‘the enployer's failure to offer the
enpl oyee justification at the tinme it took action or the offering
of exaggerated, vague, or anbi guous reasons, or (6) any other
facts which m ght denonstrate the enployer's unlawful notive.
Novato Unified School District. supra; North Sacranmento School
District (1982) PERB Decision No. 264. '

As expl ai ned above, your anmended charge should contain facts and
dat es describing your protected/union activity, the D strict's
know edge of said activity, the adverse actions taken by the
District, and the reasons you believe the adverse actions were
taken in retaliation for your protected-activity (i.e., nexus

bet ween the adverse actions and protected activity). The anended
charge should be prepared on a standard PERB unfair practice
charge formclearly |abeled E rst Amended Charge.. contain all the
facts and allegations you wish to make, and nust be signed under
penalty of perjury by the charging party. The anmended charge
nmust be served on the respondent and the original proof of

service nust be filed wwth PERB. |If | do not receive an anended
charge or withdrawal fromyou before March 5, 1991, | shal
di sm ss your charge. |If you have any questions, please call ne

at (213) 736-3127.

Si ncerely,

Marc S. Hurwitz
Regi onal Attorney



