STATE OP CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

MODESTO CI TY SCHOOL DI STRI CT,

Enpl oyer, Case No. S UM 465
(R-750)
and
= .+ MODESTO TEACHERS ASSOCI ATI ON, o _
~. CTA/ NEA, L --""PERB Deci sion No. 884
Excl usi ve Representati ve, June 3, 1991
and

CALI FORNI A SCHOOL EMPLOYEES
~ASSCOCI ATI ON AND I TS LOCAL
CHAPTER 007,

Interested Party.

i T e T T ]

Appearances: Kronick, Mskovitz, Tiedemann & Grard by Robert A,
Gal gani, Attorney, for the Mddesto City School District; Ken
Burt, Attorney, for Mdesto Teachers Associ ati on, CTA/ NEA,
M chael Branham Field Representative, for California School
Enpl oyees Association and its Local Chapter 007.
Bef ore Hesse, Chairperson; Shank and Camilli, Menbers.
DECI S| ON

CAM LLI, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
Modest o Teachers Associ ation, CTA/NEA (MIA) to the attached
proposed decision of a Board agent granting the Mdesto Gty
School District's. (D strict) petition to nodify the certificated
bargaining unit. The District sought renoval of the school
board's newy adopted position classification of H gh School
Audi toriunms Manager (HSAM fromthe non- admi ni st rat or

certificated enployee bargaining unit and filed a petition



puréuant'to PERB Regul ation 32781(b)(1)!. Thereafter, the
pépition was amended by the District and joined in by the
California School Enpl oyees Associ ation and its Local Chapter 007
(CSEA), who sought placenent of the classification into the
non-adm ni strative classified bargaining unit. The HSAM

classification contains only one. position.?

'PERB Regul ations are codified at California Code of
- Regul ations, title 8, section 31001 et seq. PERB Regul ation
32781 provides, in pertinent part:

Petition. Absent agreenent of the parties to
nodify a unit, an exclusive representative,
an enpl oyer, or -both nust file a petition for
unit nodification in accordance with this
-section. Parties who wish to obtain Board
~approval of a unit nodification may file a
petition in accordance-with the provisions of
this section.

“(b) - A recognized or certified enpl oyee
organi zation, an enployer, -or both jointly
‘may file with-the regional office a petition
for unit nodification:

(1) To delete classifications or positions
no |longer in existence or which by virtue of
- changes in circunstances are no |onger
~appropriate to the established unit

°The Board in Al um Rock Union Elenentary_School District
(1983) PERB Deci sion No. 322 (Al um Rock) defined "position” as *®a
group of duties and responsibilities which are intended to be
performed by one enployee.” A "classification" or "class" was
defined as "any nunber of positions which are sufficiently
simlar in duties and responsibilities that the sane job title,
m ni mum qual i fications, qualifying tests, and salary range are
appropriate for all positions in the class.” (Ld., pp.5-6.)
(Al so see, CGovernnment Code section 45101(a).)

While we agree with the accuracy of these definitions, we note
that the HSAM cl assification consists of only one position and
that the parties-occasionally use-the terns classification and
position interchangeably. Since, in this case, there is no
significant factual distinction between what the terns are
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The Board agent granted the District's petition finding that
none of the duties of the HSAM require certification under
Educat i on CodeTsectfon 44065° and therefore the classification
"is part of the classified service under Education Code section
-44104. "*

MIA filed-nine exceptions to the decision and requested oral
‘argurent . - The: request “was- granted and ‘oral arguments were heard -
by the Board itself on April 30, 1991.

We have considered the oral argunments and have carefully
reviewed the entire record, including the proposed decision, the
transcripts, MIA s exceptions and the District's response
'thereto{gtFinding-the Board agent's f}ndings of fact and
conclusions of law to be 'substantially free of error, ﬁe adopt

them consistent with the follow ng di scussion, as a decision of

“intended to describe, we also will occasionally refer to the HSAM
classification as the HSAM position.

: 3Section 44065 provides, in pertinent part, that any person
enpl oyed by a school district in a position in which 50 percent
or nmore of his/her duties perforned during the school year
consi st of directing, coordinating, supervising or adm nistering
any or all of the following functions shall hold a valid teaching
or service credential:

(3) School extracurricular activities
related to, and an outgrowh of, the
i nstructional and gui dance program of
t he school .

“The Board agent cites in her conclusion Education Code
section 44104. After reviewing the text of that section and the
anal ysis contained in the body of the Board agent's decision
referring to Education Code section 45104, it is clear the
citation to 44104 is a typographical error. (See p. 16 for text
of 'section 45104.)



the Board itself, but wite separately to address MIA' s
excepti ons.
FACTUAL SUMVARY

The following facts are summarized fromthe Board agent's
proposed decision, with sonme additional information drawn from
the record and added for clarification.
“ . "The di spute involves the duties of one individual, Paul"
Ti scher (Tischer), hired.by the District in 1965 as a teacher.
Wth the exception of one senester in 1965, Tischer taught drama
for the-D strict until the 1984-85 school year. During this sane
‘peri od, he “al so -assuned additi onal responsibilities related to
‘'t he™coordi nati ng: and nai ntenance of the District's auditorium and.
stage-facilities. These additional duties generally included
‘schedul ing the+use of the auditoriumfor school and community
per f or mances; hiring and supervising a crewto assist.in
productions; overseeing and assisting in the use and nai ntenance

of all equi pment, such-as lighting, sound equi pnent, and scenery;

- and ensuring the safety of persons and property in the

audi torium

A job description entitled "Stage Technician" was devel oped
| and adopted by the D strict enconpassing these duties in 1975.
The job description was revised slightly in 1979 and renaned
"H gh School Stage Technician" (HSST). Neither position is
expressly identified in the certificated or classified collective
bar gai ni ng agreenents. However, appearing on the face of the

HSST~j ob description is the statenent "Oassified Unit Salary



Schedul e" apparently indicating the classification's salary was
fiXed\by'ihe'classifiéd contract. On June 29, 1989, the
Di stfict's board of education adopted a new job description
entitlgd "H gh School Auditoriuns Manager," which incorporated
and expanded the duties and qualifications described in the prior
job descriptions. - It is.this.latter job description and
respective position that.is the subject of the unit~nodification .
petition. Neither the 1975, 1979, nor the current 1989° job
description of HSAMrequire that the incunbent possess a teaching
credenti al . |

T Althoﬁgh Ti scher performed the duties of the HSST, the
frécOrd*indicates'that-he.has»almays been paid according-to the
certificated salary schedule and that the HSST position was never
filled as a separate and distinct position. Tischer did not
teach any instructional courses for the District in 1984-85,
1985186,‘1987-88, and 1988-89.° His sole responsibilitiesl
cbnéisted of the Stage Technician and HSST duti es.

Prior to the 1989-90 school year, Tischer was responsible

only for the auditoriumat Mdesto H gh School. H's

°At page 6 of the proposed decision, the Board agent
identifies the HSAM job description as the "1988" job
description. However, although the job description was first
proposed by the personnel departnent in 1988, it was not adopted
until June 26, 1989. Oher references in the record al so
identify the docunent as a 1989 job description. Therefore, to
remai n consistent with the record we will refer to it as the 1989
job description, the date it was officially adopted by the
District.

%I n*1986- 87, - Ti scher- taught five English classes-in addition
to his stage technician duties since-the District was
understaffed by one instructor.



responsibilities expanded, in the fall of 1989, to include Downey
H gh. School .- Tischer reports to the high school site

adm nistrators or their designees and to the supervisor of

mai nt enance and operati ons.

- 'The District filed the instant petition’ alleging Tischer's
responsibilities.have.shifted anay from his teaching assi gnnent s
and now focus entirely on the use and naintenance of the
District's auditoriums for theatrical productions.

DI SCUSSI ON
MTA’ s Exceptibns

"MTA a;Serts ni ne exceptions primarily arguing that the Board
agent erred in her legal analysis and conclusions of law. The
exceptions focus on four basic theories: (1) the Board agent
erredfin%holding-PERB has jurisdiction to consider the petition;
(2) the Board.agent erred by not concluding that the duty to
bargai n should be inposed as a condition precedent to granting
the ‘petition; (3) the Board agenf erred by exam ni ng whet her the
position (and therefore duties) were "certificated" or

"classified" under the Education Code, rather than exam ning the

‘I'n the original petition, the District sought only the
renoval of the HSAM position fromthe certificated bargaining
unit due to its classified status. Subsequently, the D strict
and CSEA jointly filed an anended petition requesting not only
the deletion of the position fromthe certificated bargaining
unit but that it also be added to the classified bargaining unit,
Noting that PERB regulations do not allow for the transfer of
classifications between bargaining units unless the petition is
filed jointly by the exclusive representative of both bargaining
units® the Board-agent concluded -she.could only.act on the
petition-insofar~as it sought to delete the HSAM position from
the certificated unit. '



i ssue as a transfer of bargaining unit work; and (4) the Board
agent' s decision results in poor public policy because it allows
“the.énployer to tfansfer bargai ning unit work by sinply
"rebundling" a set of duties into position classifications
est abl i shed outside the bargaining unit.
Jurisdiction To Consider Petition

MIA"contends PERB is without jurisdiction to act on the unit
‘nodi fication petition because the petition identifies a
classified bargaining unit position that was not authorized or
adopted by the District's board of education. MIA further argues
the Board agent erred in concluding that the intent of a unit
‘modi fication petition-(i.e., identifying the position-to be
deleted froma bargaining unit) is to be determined by the
cont ent . of thefpetition itself. According to MIA, the job
-descri ption atiadhed to the petition describing the HSAM
classification is not the same position description adopted by -
the Modesto Gty School's board of education at its June 26, 1989
‘meeting. . MIA contends that the board only authorized the
creation of a classified managenent position which is an
unrepresented position. MA then notes that the instant petition
is a joint petition in which the District and CSEA are requesting
that the HSAM cl assification be deleted fromthe certificated
bargaining unit and placed in the classified unit. Since all
actions authorized by a school board are required to take place
at public meetings, MIA asserts the District can only speak

through actions properly adopted at a public meeting, as



reflected in the board m nutes. MIA contends that such properly
.authorized actions are a jurisdictional requirement that PERB
must observe before'considering the nmerits of a unit nodification
petition.?®
" MIA's exception and supporting arguments are w thout nerit.

The gravanen'of~NWA's argunent is that the District's
representativés do not have authority to file the instant
petition because it does not describe the position officially
adopted by the board of education. MIA however, has offered no
| egal authority to support its theory that the District's
‘represehfafives have exceeded their authority in filing the
"ihétant"spefitionke;ln'contrast; we note that the California Court
of Appeal (3rd Dist.) stated in MGath v. Burkhard (1955) 131
Cal . App. 2d 367" t hat:

"There is no necessity that all the rules,

orders and regulations for the discipline,

gover nnent and managenent of the school shal

be made a mmtter of public record by_the
school board, or that every act, order or
direction affecting the conduct of such
school s shall be authorized or_confirnmed by_a
formal vote."

(1d. at p. 373; enphasis added.)

Accordingly, we agree with the Board agent's concl usion that
the petition was properly brought before PERB because the intent
of a petition, when signed by an authorized representative of the

filing party, is determned by the contents of the petition

8The District responds by stating the board of education
clearly indicated-its intent to renove the position fromthe
certificated unit by its assignnent of a salary for the position
fromthe classified nanagenent salary schedul e.
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‘itself. MIA s argument that PERB |acks jurisdiction to consider
‘the petition is therefore rejected.

;-”Siﬁilarly without nerit are MIA's related argunents that the
Boar d agént erred in acting on the anended (joint) petition
because,'by renoving the HSAM position fromthe certificated
bargai ning unit, the incunbent, Tischer is left w thout
representafion. Al t hough the argunent is not clearly stated, MIA
appears to contend that consideration of the petition is inbroper
becadse'the joint petition seeks to renpbve the classification
fromone wunit and place it in another unit when the excluéive
repreSentafives of - each bargaining unit have not consented to the
transfer. However, since in the absence of such nutua
agreenent, PERB regul ations only pernit the Board agent to delete
the classification fromthe certificated uni t, .Tischer has been
deni ed his right to representation.

These argunents are without nmerit because renoving the HSAM
classification fromthe certificated unit does not nean Tischer
has' been denied a right to collective representation.. He can
remain in the certificated unit by taking a teaching position.

All that has occurred by the Board agent's consideration of the
joint petition is that the HSAM classification is unrepresent ed.
Nevert hel ess, once the classification is renoved ffon1the
certificated unit, CSEA can sinply file a new petition to include

it inthe classified bargaining unit.



Duty_-to Bargain and Unit Mdification Petitions

" MTA contends that the duty to bargain should be inposed as a
-condition precedent fo granting a unit nodification petition
since the practical effect of granting the petition is to renove
(transfer) work fromthe bargaining unit.  MIA al so contends that
the Board agent erred in holding that allegations of an unlawful
transfer of -bargaining unit work are properly raised as an unfair
practice charge and not in a unit nodification proceeding. To
restrict the transfer issue to unfair practice proceedi ngs, MA
contends, places it in a "Catch 22" if the petition is granted
and a "res.judicata’éffect".is given to the nodification.® MTA
apparently:believes it cannot file ‘an unfair practice charge
until the work has -actually been transferred, which in this case
wi Il not occur.until .the petition is granted, and, by granting
the petition, the issue of whether work has been inproperly
transferred out of_the bargaining unit -is automatically deci ded.
These argunents, however, are wthout nmerit for a variety of
reasons.

First, MIA m sapplies the phrase "renoval” and "transfer of
bargaining unit work" to the facts of this case. As a general
rul e, charges that an enpl oyer has engaged in an unl awf ul

transfer of bargaining unit work arise in the context of an

°MTA does not clearly explain what is neant by the "Catch
22" effect or its statenment that if the petition is granted it
shoul d not be given "any res judicata effect.” Presunably,
however, MIA'is referring:to an unfair practice proceedi ng
brought after the petition is granted and based on the enployer's
al l eged refusal to bargain the transfer of work.
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unfair practice proceeding. |In such cases, the enployer, in
:response to a request, is accused of refusing to bargain the
renoval of duiies from one bargaining unit and the assignnent of
those duties to another bargaining unit. What is at issue in
this case, however, is the District's request to delete a
positioh froma bargaining unit by retitling or creating a new
classification. Such an action is expressly authorized by PERB
Regul ation 32781(b) (1) which provides, in part:

A recogni zed or certified enpl oyee

organi zation, an enployer, or both jointly

-may file with the regional office a petition

for unit nodification:

(1) To delete classifications or positions no

 onger in existence or which by virtue of

changes in circunstances are no | onger

appropriate to the established unit
-+~ Al'though the practical effect of nodifying a unit under the
above provision may be to transfer work out of the unit, it is
not an unlawful transfer because it is done in accord with the
process PERB requires the enployer to observe. Recognition of
this principle'partially underlies the analysis in Regents of the
University of California (California Nurses Association) (1989)
PERB Deci sion No. 722-H (Nurses). In Nurses, the enpl oyer
created an entirely new supervisory classification enconpassing
the alleged supervisory duties of nurses represented by the
California Nur ses Association (CNA). The university then

excluded the nurses fromthe existing bargaining unit by

reassigning themto the supervisory classification and refused

11



‘to bargain with CNA contending it was not the exclusive
representative of.the supervi sor nurses. The university further
argued ‘t hat PERB regul ations permt an enployer to engage in a
"techni cal refusal to bargain" as a nmeans of securing PERB' s
review of the disputed unit nodification (i.e., testing the
"contours of the bargaining unit"). Responding to that argunent,
the Board stated in relevant part:

.o PERB statutes and regul ati ons, as well
as decisional |aw under the NLRA, clearly
support the . . . conclusion that in disputed
cases the only pethod available to an
enployer seeking_to convert bargaining_unit

- positions to newly created supervisory
positions is through the filing of a tlnely

- .unit nodification petition.
- (ld.. at p. 9; enphasis added.)

Stating a simlar rationale, the Board, in nt n_Ant
Community. College District (1983) PERB Decision No. 334, rejected
the dissent's theory that the district, by creating new job
classifications, was legally permtted to renove supervisory work
from the bargai ning unit because:

_ .. managenent could effectively circunvent
the statutory unit_nodification procedure,
[which placed the burden on the enployer to
prove the nodification is appropriate by]
shifting the burden to the union to prove
t hat managenent had acted inproperly.

(1d. at p. 9, fn. 7; enphasis added.)

I n other words, once neM/cIassifications were created, filing a

unit nodification petition was recognized by the majority as a

means of addressing the renoval of work fromthe bargaining unit.
Toget her, these decisions i ndicate the renoval of work from'

a bargaining unit may lawfully occur as a collateral effect of a

12



unit nodification when PERB' s statutory and regulafory procedur es
~are. .foll owed. |
Al'so without nerit is MIA's contention that the Board shoul d
*not apply the doctrine of res judicata to the unit nodification
dete}nination, since it places MTAin a "Catéh 22." However,
~what MIA seeks through this argunment anmounts to "two bites at the
apple." That is, if it is unsuccessful in opposing nodification
of the unit, MIA wants the opportunity to bargain over the
transfer of work issue or file an unfair practice charge in the
event the enployer refuses to bargain. This approach is
rej ected.
- " “More.significantly, however, it is not at all clear that MIA
is faced wth a "Catch 22." MIA ignores the fact that, when the
Di strict authorized the creation of the HSAM position by adopting
the job description at its June 26, 1989 neeting, MIA could have
requested to bargain over the alleged transfer.!® (See Regents

of University of California (UCAFT) (1990) PERB Deci sion No.

826-H.) Then, if the District refused to negotiate, MIA could
have filed a charge with PERB alleging an unfair practice. Had
MI'A exercised this option, the unit nodification petition m ght
have been held in abeyance pending resolution of the unfair
practice charge or consolidated with an unfair practice conplaiﬁt

and both issues resolved in a single hearing. Accordingly, MA s

Yt is not clear fromthe record exactly when MIA first
| earned that the school board authorized the creation of the HSAM
position. - Nevertheless; it cannot be disputed that MIA had
notice of its existence as of the date MIA was served with a copy
of the petition.

13



“"Catch 22" situation appears to be nore a problemof timng on
‘its:part than a dilemm created by PERB s procedures.

Finally, MIA's contention that prior Board decisions have
i nmposed a duty to bargain in reclassification settings is

rejected. The decisions cited by MITA (Alum Rock, Lake Elsinore

School District (1986) PERB Decision No. 563, and Muroc Unified

School District (1978) PERB Decision No. 80) sinply do not stand

for the proposition for which they are cited. Wile it is true

the Board in Alum Rock, held that the enployer has a duty to

bar gai n over "thosehaspects of the creation or abolition of a
classification which nerely transfer[s] existing functions and
.duties fromone classification to another" (ld. at p. 11), there:
is no violation unless the enployer, in response to a request,

refuses to bargain. (Calistoga Joint Unified School District

(1989)  PERB Deci sion No. 744, p. 101) Furthernore, in each case
in which the Board inposed a duty to bargain, the transfer of
wor k issue maslbrought before the Board in an unfaif practice
proceeding. There is no evidence in the instant case that MIA
made such a request or that the District refused to discuss the
all eged transfer. Accordingly, the duty to bargain is not a
condition precedent to a determnation of a unit nodification

petition.

“I't is not clear from MIA's exceptions how the Board's

decision in Lake-Fl sinore; supra; and Miroc., supra, apply to
reclassification since neither case addressed the duty to
bargain in the "reclassification setting."

14



" Education Code Governs Initial Cassification of Position

A-key determ nation made by the Board agent is that the HSAM
classification does not ‘include duties for which a teaching
certificate may be required under Education Code section 44065.
Furthernore, since the position was not a certificated position,
then, under Education Code section 45104, it nust be.designated
~as a classified position. Finally, the Board agent held that
since the Educational Enploynent Relations Act (EERA) section
3545(b) (3) ! prohibits classified and certificated enpl oyees from
being included in the sanme bargaining unit, the HSAM
classification nust be renoved fromthe certificated unit.

“MIA contends the Board agent erred in resolving this case by
tracki ng the Educati on Code because that process ignores
.significant Iébor | aw principles. -According to MIA, EERA section
3545(a) requires unit determ nations to.be deci ded by exam ni ng
"comunity of interests" and bargaining history. MIA contends
t he proper analysis should consider whether the duties belong in
“‘the-unit, not the status of the enployee assigned to perform
them MIA al so argues that Education Code section 44065 is not
the "touchstone" for determ ning which duties "belong" in the
certificated bargaining unit. Relying, in part, on Hartzell v.
Connelll(1984) 35 Cal.3d 899, 909-911, MA points out that many

duties perforned by certificated personnel are not listed in

1?EERA is codified at Government Code section 3540 et seq.
‘Unl ess- othérwi se indicated, all statutory references "herein are
to the Governnent Code. :
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section 44065 and, nonethel ess, have been held to be a necessary
part of "education" in California.®®

W do not find MIA's argunents persuasive. Education Code
.section 45104 provides, in pertinent part, that:‘

- Every position not defined by this code as a
position requiring_certification
qualifications . . . _shall be a part of the
classified service. Such positions may not
be designated as certificated nor shall the
assignnent of a title to any such a position
renove the position fromthe classified
service, nor shall possession of a
certification docunment be nade a requirenent
for enploynent in any such position.
(Enphasi s added.)

Simlarly, "Education Code section 45103 provi des:

‘The governing board of any school district
shal | enploy persons for positions not
requiring certification qualifications. The
governing board shall . . . classify all such
enpl oyees and positions. . The enpl oyees and
posi tions shall be known as the classified
servi ce.

(Enmphasi s added.)

Addi tional ly, Education Code section 44066 provides in part:

A governing board of any school district
.+ ._shall not require an enpl oyee or
applicant to possess any certification,
|1 cense, or other credential unless the
possession of such . . . is required by
statute or is based upon a bona fide
occupational qualification.

(Enphasi s added.)

BMIA' s reliance on Hartzell v. Connell, supra, is
m splaced. The issue in Hartzell was whether school districts
could, in light of the passage of Proposition 13, inpose specia
fees on students who elected to participate in after school,
vol untary, extracurricular activities. The court did not,
however, address credentialing qualifications or the status of an
enpl oyee required to "teach" extracurricular activities.
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" These sections clearly indicate that a school district nust
_désignate a position as "classified" unless the duties to be
performed require certification, in which case the position nust
be designated as certificated. Thus, when the district creates a

position it nust, at least tentatively, designate it either

classified or certificated (Healdsburg_Union H gh Schoo
District, et al. (1984) PERB Decision No. 375, p. 46) and, is

prohibited fromrequiring certification unless it is required by
| aw or as an occupational qualification. (Education Code section
44066.). The Eﬁstriqt, in this case, designated the position as
part of the classified service, but because the duties that made
lUp"the‘neW;cIassification héd previ ously been perforned by an
enpl oyee who al so possessed a teaching credential, the District -
petitioned~f0r:a unit nodification in order to satisfy any
obligation concerning the transfer of work fromthe certificated
to the classified unit. Accordingly, we agree with the Board
agent's analysis and hold it is necessary to first deternine.the
status of the classification or position (and therefore the
duties) under the Education Code. Bargaining history and
community of interest criteria are then used to ascertain into
which classified or certificated bargaining unit the position

shoul d be pl aced.

W also reject MIA's argunent that Education Code section
44065 is not the "touchstone" for determ ning whether certain
duties: are certificated or classified. Al though MIA attenpts to

draw a distinction under this section and EERA section 3545(a)
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and (b)(3) between the treatnent of "duties" verses "categories
-of ..enpl oyees,” we do not find the argunent persuasive. Thus,
when confronted with a position for which none of the duties
require a credential, the appropriate analysis is.to evaluate the
position in light of Education Code sections 44065, 45103 and
45104.

Simlarly without nerit is MIA's contention that the Board
agent msapplied the criteria set forth in Education Code eection
44065. "MIA contends that the duties and responsibilities of the
'HSAM are instructional in nature and therefore fall within the
‘provi si ons of Education Code section 44065(a)(3) (i.e., "schoo
-extracurricular,activities related to, and an outgrowth of, the
i nstructional and gui dance program of the school"). |In support
ef its argunent, MIA points out that the incunbent, Tischer,
requested that the job description be revised to reflect his work
with students and the possibility that students m ght receive
hi gh school graduation credit by working for him MIA al so
objects to the Board agent's determ nation that the position is_
not governed by section 44065 because the duties performed by the

HSAM are not "core conponents” of extracurricular activities.

There is no evidence in the record, however, to support
NWA's'argunent that the HSAM duties include, or are an outgrowh
of , instructional programactivities. The fact that a district
enpl oyee may have sonme supervisory or instructiona
responsibility . over etudents of -the district does not.

automatically require that the incunbent possess a teaching
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Credential. Several exanples of non-certificated positions

,consi sting of.-this kind of responsibility include instructional
and noon-duty ai des, bus drivers and, on occasion, cafeteria
staff. (See Education Code sections 44065, 44066, 45103, 45104,
45342 et seq., 44814, 44815, and 39902.) Further, after
review ng the job descriptions and the testinony of w tnesses for
both parti es, Tischer's proposal appears to be closer to that of
an on-the-job training work site such as those utilized in work
study and vocational education prograns. Under either program
students enroll in special work related courses at their school.
They al so receive special -instruction froma teacher-coordinator
at the school in preparation for placenent at a work site
involving on-the-job training. VWhile the teacher-coordi nator
must be credential ed under Education Code section 44065, the work
site supervisor or enployer is not. (See California Code.of

Regul ations, title 5, section 10070 et. seq.) There is no
evidence in the record to indicate that Tischer's suggestion

is anything nore than a proposal that the HSAM act as an

“The evidence indicates that Tischer's suggestion is nerely
an inquiry, and that the District did not incorporate his
suggestion into the duties identified in the job description. In
addi ti on, none of the witnesses (Tischer and Assi stant
Superi ntendent of Personnel David Mello (Mello)) testified that
the position would include instructional duties (i.e., provide
instruction in the skills, know edges, and attitudes required of
a particular course of study along with the evaluation of
specific performance levels.) Although Mello states that section
44065(a) (3) mght arguably apply, his full testinony on the
subject is that, "It really would depend on the activity".

Mor eover % - when asked on direct examination, "in your opinion,
does M.  Tischer's position require certification credential s?"
Mel | o responded, "No." '
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enpl oyer/ supervi sor of students who enroll in a stagecraft course
-at ;their respective schools. In such a case, the HSAM woul d not
be governed by the provisions of section 44065. Accordingly,
MIA' s argunents Concerning the Board agent's m sapplication of
the criteria under Education Code section 44065 are rejected.

Public Policy Considerations

‘MIA cohtends the Board agent m sreads the proper

rel ati onshi p between EERA section 3545(a) and (b)(3).!® The
proper anal ysis, MIA argues, is to first determ ne mhéther t he
duties are properly considered as falling within the certificated
bar gai ni ng unilt.'i This should be acconplished by utilizing the
communi ty of -interest -and bargaining history criteria identified
in section 3545(a). Further, according to MIA, the Board:.agent's
analysis results in "poor public policy" because it permts and
encour ages enployers "to rebundle duties and responsibilities to

move . . . enployees based on this rebundling to a different

SEERA. section 3545(a) and (b)(3) provides:

(a) In each case where the appropriateness
of the unit is an issue, the board shal

deci de the question on the basis of the
community of interest between and anong the
enpl oyees and their established practices

i ncl udi ng, anong other things, the extent to
whi ch such enpl oyees belong to the sane

enpl oyee organi zation, and the effect of the
size of the unit on the efficient operation
of the school district.

(b) Inall cases:

(3)" O assified enployees and certificated --
enpl oyees shall not be included in the sane
negoti ating unit.
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bargéining unit -. .. ." Noting that classified enpl oyees
generally receive-a |lower salary and benefits, MIA argues the
i nt erchange between bargaining units has a significant and
negative inpact upon individual enployees' terms and conditions
of enploynment and has the potential to disrupt enployer-enployee
relations under EERA MIA further contends that the Board agent
erred in concluding that the level of rights and benefits
afforded an enployee as a result of unit placenent is irrelevant
to the inquiry here.'®

These argunments are rejected as highly specul ative and
wi t hout ~any* f act ual basis. There is no evidence that by
detérnining?the*appropriate designation of a position under the
Education Code as either certificated or classified, then
applying the unit determnation standards identified in EERA
section 3545(a).and (b), that an enployer will be encouraged to

transfer work out of the bargaining unit by "rebundling" duties.

<. 1% agree with Board agent's conclusion that the |evel of
benefits afforded Tischer as a certificated enpl oyee when
conpared to the benefits available to the HSAM as a classified
position, is irrelevant to whether a unit nodification should be
granted. MIA's insistence on considering these facts is, in
reality, an attenpt to bootstrap a "comunity of interest”
argunent into the analysis. That is, because Tischer currently
receives a salary based on the certificated salary schedul e and
receives all the other benefits of a certificated enpl oyee, his
interests are simlar to the certificated unit.” The argunent is
rejected. If PERB were to consider the comunity of interest
argunent, the proper focus should involve a conparison between
the HSAM position, not the jndividual who has been doing the
work, with the certificated unit. However, even if Tischer's
rights, were to be considered, the District correctly poi nts out
that “his rights are-protected under “a nunber of ~the Education
Code provisions authorizing transfers between certificated and
classified positions, e.g., sections 44063, 44064 and 22504.
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‘Nevertheless if that did occur, as previously discussed, the
proper nethod for chalfenging the rebundling/transfer is to
‘request to bargain about the alleged transfer or file an unfair
practice charge at the time the District nakes known its
intention to create the position allegedly enconpassing the
bar gai ning unit work.
ORDER

For the reasons expressed above, we AFFIRM the Board agent's

proposed deci sion and CRDER that the unit nodification petition

be GRANTED.

Chai r per son:Hesse and Menmber Shank joined in this Decision.
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Before Jerilyn A, CGelt, Hearing Oficer.
PROCEDURAL HI STORY

On July 18, 1989, the Mddesto Gty Schools District
(District) filed a unit nodification petition wth the Public
Enpl oynent Rel ati ons Board (PERB or Board) pursuant to PERB
regul ation 32781(b) (1) The petition sought to delete the

=8 regulation 32781 provides, in pertinent part:

Absent agreement of the parties to
modify a unit, an exclusive representative,
an employer, or both must file a petition for
unit modification in accordance with this
section.

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by the Board.




position of H gh School Auditoriunms Mnager fromthe certificated
~-bargaining unit represented. by the Mdesto Teachers

Associ ation/ CTA/ NEA (CTA) due to its classified stafus. The
California School Enployees Association and its Local Chapter 007
(CSEA) was naned as an interested party on the petition.

On August 3, 1990, CSEA filed a letter with PERB stating its
position: that the H gh School Auditoriuns Nhnager shoul d becone
part of the classified bargaining unit represented by CSEA

CTA filed a response opposing the requested del etion
on August 7, 1990. An informal settlenent conference was held on
Sept enber |, 1990, but the parties were unable to reach
agreenent .

Subsequently, on Septenber 25, 1990, an amended uni t

nmodi fi cation petitionz was jointly filed by the D strict and CSEA

(b) A recognized or certified enployee
organi zati on, an enpl oyer, or both jointly may
file wth the regional office a petition for
unit nodification:

(1) To delete classifications or
positions no longer in existence or
whi ch by virtue of changes in
ci rcunstances are no |onger appropriate
to the established unit; .

°CTA argues that the amended unit nodification petition is
not properly before PERB because it states a position other than
that which was initially authorized by the governing board of the
District, i.e., that the H gh School Auditoriuns Mnager should
be a classified managenent position. However, when a unit
nodi fication petition is signed by an authorized representative
of the filing party, such as, in this case, the Assistant
- Superintendent, the intent of the petition is determned by the
content of the petition itself. Thus, CTA' s argunent is w thout
merit.



to delete the position of H gh School Auditoriuns Manager from
the.certificated bargaining unit and add it to the .classified

bar gai ni ng Unit. Under PERB's unit nodification regul ations
(32781 et seq.)/ however, an exclusive representative my not
file a petition to add a position curfently represent ed by

anot her exclusive representative to its bargaining unit. The
only exception to this is when a petition is jointly filed by the
excl usive representatives of both units to transfer a position
fromone unit to another. Therefore, the request.to add the
position in dispute to the classified unit is not prdperly before
the Board at this tinme, and this decision will only address the
.1 ssue of whether the position should be deleted fromthe
certificated unit.

- A formal hearing was held on Novenber 27, 1989, briefs were
filed by the District and CTA, and the case was submtted for
deci si on on March 29, 1990.

FACTS

. M. Paul- Tischer, the person currently performng the duties

of High School Auditoriums Manager®, has been enployed as a

30n September 2, 1975, the District Board of Education
approved a job description entitled "Stage Technician" devel oped
by M. Tischer enconpassing his stage production duties. On
June 26, 1989, the Board approved a job description entitled
"H gh School Auditoriuns Mnager," also devel oped in nmajor part
by M. Tischer, enconpassing these duties. Although neither of
these titles appear in the certificated bargaining unit
description, it is undisputed that it is-this position, filled by
‘M. Tischer. for the past 25 years, which is the subject of this
»unit -nmodification petition. For the purposes of this decision,
the titles of Stage Technician and H gh School Auditoriuns
Manager will be used interchangeably.
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certificated enployee by the District since 1965. In 1968, he
founded -a sunmer theater program called the Mddesto Youth
Theater, later known as the Modesto Perform ng Arts Associ ation
(MPAA). In 1969, this programbecane part of the District's
summer school programwhere it continued until summer school was
elimnated statewide in 1978 due to fhe passage of Proposition
13. After that time, although it was no | onger offered for
credit as part of the District curriculum the program continued
and M. Tischer's responsibilities remained the same. The
programwas funded by MPAA, which reinbursed the District for 60%
of M. Tischer's salary.

M. Tischer has a B.A degree in drama and speech, an MA
degree in drama instruction and curriculum and a general
secondary teaching credential. Until the 1984-85 school vyear,
M. Tischer's assignnent for the District consisted of both
teaching and stage technician duties. Except for a one-senester
assi gnnent as a woodshop teacher in 1965 and a one-year
assi gnnent as an English teacher in 1986-87, his teaching
responsibilities have been in the drama program Hs stage
technician duties generally include scheduling the use of the
audi torium for school and community performances; hiring and
supervising a crew to assist in productions; overseeing and
assisting in the use and mai ntenance of all equipnent, such as
[ighting, sound equipnent, and scenery; and ensuring the safety

of persons and property in the auditorium - These duties remain



nuch the same today as they-were when the program began, although
the .scope of M .. Tischer's responsibility has grown.

In 1979, due to the expansion of his stage technician
responsibilities, M. Tischer began teaching three cl asses
inétead of five. In 1984-85 and 1985-86, he did not teach any
cl asses. In.1§86-87, M. Tischer taught five English classés in
addition to his stage technician duties because the District was
short one .instructor. He did not teach any classes in 1987-88
and 1988-89, and did not have a teaching assignnent at the tine
of this hearing.

“Prior to the 1989-90 school year, M. Tischer was
'respdnsible only for the auditorium at Mdesto H gh School. In
the fall of 1989, his responsibilities expanded to include Downey
H gh School. At the tinme of the hearing, he had an office at
Modest o-Hi gh School and planned to have one at Downey High
School. M. Tischer reports to the high school site

adm ni strators or their designees and to the supervisor of

.. ..*mai nt enance. and .operati ons.

M. Tischer has always been paid according to the
certificated salary schedul e. In 1986-87, when he worked as a
full-tine English teacher and stage technician, he was paid 140%
of his salary as a certificated enployee: 100% for his teaching
duties and 40% for his stage technician duties. He is currently
at the top of the salary schedul e, and receives additional

| ongevity conpensation. He has taken one sabbatical |eave and is



eligible for another under the CTA contract. He.is a menber of
.the-State Teachers Retirenent System

Nei t her the 1975 job description of Stage Technician nor the
1988 job description of H gh School Auditoriunms Manager require
that the incunbent possess a teaching credential.

. ISSE

Wet her the position of H gh School - Auditoriuns Manager
should be deleted fromthe certificated bargaining unit
represented by CTA

DI SQUSSI ON

As noted above, PERB regul ation 32781(b)(l) requires a
‘'showi ng of .'changed circunstances for the filing of the instant
petition. Although CTA clains that no such show ng has been
‘made, the reéord reflects that a significant change has occurred,
i.e., the elimnation of teaching duties fromM. Tischer's job. "
Fromthe tinme of his initial enploynent until 1979, M. Tischer
consistently taught a full load of classes. |In 1979, this |oad
was reduced fromfive to three classes. He did not teach any
classes in 1984-85, 1985-86, 1987-88 and fromthe fall of 1989 to
the date of the hearing in this case.* Therefore, it is found
that circunstances relating to the position of H gh Schoo
Audi toriunms Manager have sufficiently changed to neet thg

requi rements of PERB regul ation 32781(b) (I).

“The record also indicated that there-was no plan.to assign
M. Tischer teaching duties in the spring of 1990.



The definitions for "classified" and "certificated"
enpl oyees are found in the Education Code. Education Code
section 44065 provides that any school district enployee who
works in a position in which 50 percent or nmore of his/her duties
performed during the school year consist of directing,
- .coordinating, supervising or admnistering any or all of the
followng functions shall hold a valid teaching or service
credenti al

(1) The work of instructors and the
instructional program for pupils.

(2) Educational or vocational counseling,
* guidance and pl acenment services.

(3) School extracurricular activities related to,
and an outgrowth of, the instructional and
gui dance program of the school.

(4) <Planning courses of study to be used in
t he public schools of the state.

(5 The selection, collection, preparation,
classification or denonstration of
instructional materials of any course of
study for use in the devel opnent of the
instructional programin the schools of the
state.

(6) Research connected with the eval uation
and efficiency of the instructional
program

(7) The school health program

(8 Activities connected with the
enforcenment of the laws relating to
conmpul sory education, coordination of
child welfare activities involving the
school and the home, and the school
adj ust nent of pupils.

(9) The school Ilibrary services.



(10) The preparation and distribution of
instructional material.

(11) The in-service training of teachers,
principals, or other certificated
per sonnel .

(12) The interpretation and eval uation of the
school instructional program

(13) The exam nation, selection, or
assi gnment of teachers, principals, or
other certificated personnel involved in
the instructional program
Section 45104 of the Education Code provides that positions
not requiring certification qualifications and not specifically
- exenpted fromthe classified service according to the provisions
- of Section 45103 or 45256 shall be part of the classified
servi ce.
In San Berpardino Gty Unified School District (1989) PERB
Deci sion No. 723, the Board stated that, while it is not
enpowered to enforce the Education Code, it does have excl usive
jurisdiction to enforce the statutes it admnisters, i.e., the

Educati onal Enpl oyment Rel ations ACT (EERA).°> Citing San Mateo
Cty_School District v. PERB (1983) 33 Cal.3d 850, the Board held

t hat :

[W here the EERA and the Education Code
address the sane or simlar subjects, the
Board properly seeks a resolution which
harnmoni zes the legislative intent underlying
the EERA with existing provisions of the
Educati on Code. I nherent in this process is
the need to interpret the Education Code

~ °See San Diego Teachers Association v. _Superior Cour t (1979)
24 Cal.3d 1.




(absent an antecedent court decision which
provi des the necessary interpretation).
ld. at p.2.
Thus, the Board found that it is within PERB's jurisdiction to
interpret the provisions of the Education Code in order to carry
out its statutory duty to administer the EERA °
EERA section 3545(b)(3) provides that class{fied and
certificated enpl oyees shall not be included in the same
negotiating unit. Thus, if the H gh School Auditoriuns Manager
is found to be a classified position, it nust be renoved fromthe
certificated bargaining unit.
The District argues that since the H gh School Auditoriuns
"~ Manager position has evolved into a non-teaching pbsition and no
| onger enconpasses any of the functions listed in Education Code
Section 44065, it does not require certification. Therefore, it
is a classified position and, under EERA, no |onger appropriately
in the certificated unit.
CTA argues that the position of the H gh School Auditoriuns
. Manager should remain in the certificated unit since it falls
under Education Code Section 44065(3): school extracurricul ar
activities (i.e., stage productions) related to, and an outgrowth
of , the instructional programof the school (e.g., drama and
nmusi ¢ prograns) .
The record reflects that M. Tischer's relationship to the

instructional programof the school (i.e., the drama and nusic

°See, e.g ,Jfoe rson SghQQ 51 ict (1980) PERB Deci sion
No. 133; uﬁunpx Unified School District (1983) PERB Deci sion No.
371.



prograns), while inportant, has been peripheral for the past
several years. Although conplex, his duties are not core
conponents of the "extracurricular" activities related to the
"instructional" program They are nore in the nature of support
services of such progranms. The students who participate in
Di strict productions participate not under M. Tischer's
direction, but under the direction of a teacher present. It is a
teacher who directs the substantive aspects of the drama/nusic
programs. Students receive no credit fromM. Tischer. Al though
he may hire students as crew nenbers on a production, he is not
required to do so. Furthernore, M. Tischer spends a significant
-amount - of his tine in non-District, comunity-rel ated
productions, such as performances by the Qakland Ball et and MPAA
t heat er productions. Thus, his relationship to extracurricular
actiVities related to the instructional program of the school is
peri pheral, and does not reasonably fall within the neaning of
Educati on Code Section 44065(3).

CTA asserts that there are many duties which.teachers are
required to performfor which certification is not required.
This is undi sputed; however, these duties are adjunct to their
primary teaching duties for which certification is required. The
duties of the H gh School Auditoriunms Manager, however, no |onger

i nclude teaching duties. A certificate is not required to
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performthese non-instructional duties, nor is it required by the
job description.’

In its brief, CTA correctly states that bargaining history
and community of interest are factors :to be used in determ ning
the appropriateness of a bargaining unit or the unit placenent of
a position. However, these factors are not appropriate
gui del i nes for deternining-the'classified'or_certificated status
of a position. Rather, once that status has been determ ned
pursuant to the relevant Educati on Code provisions stated above,
bargai ning history and comunity of interest criteria are used in
ascertaining the appropriate bargaining units for classified and
certificated enployees or - in which of the district's est abl i shed
bargai ning units a disputed position should be pl aced.

- CTA alleges that the District filed the instant petition in
an attenpt to transfer bargaining unit work out of the
certificated unit w thout negotiating and, in the process,
negotiated directly wwth M. Tischer regarding the terns and
conditions. of his enploynent. Such actions have been found to be

unfair practices by PERB.® Therefore, such allegations are

‘Al'though M. Tischer testified that he felt a B.A degree
in Theater was necessary to performthis job adequately, he did
not state that a teaching credential was al so necessary.
Furthernore, the job description requires as a glLolLoum
requi renent, "[g]raduation from high school or equival ent
conbi nati on of education and experience in the specific area of
assi gnnent . "

8See, e.g., _Alum Rock Union Elenentary School District
(1983) PERB Decision No. 322; _lake Elsinore School District
(1986) PERB Decision No. 563; Miroc Unified School District
(.11978) : PERB. Deci si on No. 80.
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properly brought before PERB by the filing of an unfair practice
charge, not in.a unit nodification proceeding.?

CTA argues that the deletion of this position fromthe
certificated unit would result in a loss of rights and benefits
guar ant eed under the certificated contract by M. Tischer. The
‘District counters this argunent by citing Education.Code sections..

44063, 44064 and 22504 which provide protection for enployees

°PERB records reflect that no charges were filed by CTA
regardi ng these all egations.

Education Code Section 44063 provides:

I'f an enpl oyee of a school district, including a
district having the nerit systemas outlined in Article
6 (commencing . with Section 45240) of Chapter 5,
enployed in a position requiring certification
-qualifications is assigned to a position in the
classified service of the sanme district, the enployee .
shall retain all sickness and injury, sabbatical |eave,
-and other rights and benefits. All seniority and
tenure rights accunul ated by the enployee at the tine
of assignnent to the position in the classified service
shall be secured to the enpl oyee during the period of
time he or she occupies a position in the classified
~service. The enployee's return to certificated service
at any tinme shall be treated as if there had not been
an.interruption in his or her certificated service.

Educati on Code Section 44064 provides:

| f an enpl oyee of a school district, including a
district having the nerit systemas outlined in Article
6 (commencing with Section 45250) of Chapter 5,
“enployed in a position in the classified service is
assigned to a position in the sane district requiring
certification qualifications, the enployee shall retain
all sick | eave, vacation, and other rights and benefits
accunul ated by the enployee at the tinme he or she is
assigned to a position requiring certification
qualifications. Al seniority and permanency rights
shal |l be secured to the enpl oyee during the period of
tinme he or she occupies a position in the certificated
-service. The enployee's return to the classified
service at any tine shall be treated as if there had
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who nove fromcertificated to classified enploynent and vice-
versa. Both argunents mss the mark. The unit placenent of the
H gh School Auditoriuns Manager may very well affect M. Tischer.
However, the level of rights and benefits based on unit placenent
is largely irrelevant to the inquiry here. Wlat is relevant is
whet her the position of H gh School Auditoriuns Manager bel ongs
in the certificated unit. It is the duties of the position, not
the person or the attendant rights and benefits under the
certificated collective bargaining agreenent, which are
determ native here. If the position is found to be classified,
it cannot be:in-the certificated unit under section 3545(b)(3) of
t he EERA.
CONGLUSI ON

The position of H gh School Auditoriuns Manager does not
require certification under Education Code Section 44065 and is
therefore part of the classified service under Education Code

Section 44104. For this reason, in addition to those stated

not been an interruption in his or her classified
servi ce.

Educati on Code Section 22504 provi des:

Any person who is a nenber who subsequently is enployed
by the sanme or a different school district or by a
county superintendent, to performduties which require
menbership in a different public retirenent systemin
this state, shall continue to-a nenber, unless he
elects, inwiting and files in the office of this
system within 90 days after such entry, not to
continue as a nenber in his new position. This section
shall also apply to changes in enploynent on or after
January 1, 1976, if an election is nmade or before Apri
1, 1977.

13



above, the H gh School Auditoriuns Manager nust be renoved from
the certificated bargaining.uhit pursuant to EERA Section
3545(b) (3).

ORDER

For the reasons stated above, it is hereby ORDERED that the
instant unit nodification petition be GRANTED. A unit
nodi fication ORDER reflecting the deletion of the position of
H gh School Auditoriunms Manager fromthe certificated bargaining
will be issued by the Sacranento Regional Director upon issuance
of a final decision in this matter.

Pursuant to California Admnistrative Code, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statement of exceptions wth the
Board itself at the headquarters office in Sacramento within 20
days of service of this Decision. |n accordance with PERB
Regulations, the statenent of exceptions should identify by page

citation or exhibit nunber the portions of the record, if any,

- ..relied upon for such exceptions. See California Adm nistrative

Code, title 8, section 32300. A docunent is considered "filed"

when actually received before the close of business (5:00 p.m)

on the last day set for filing ". . .or when sent by tel egraph
or certified or Express United States mail, postmarked not |ater
than the | ast day set for filing . . . ." See California

Adm ni strative Code, title 8, section 32135. Code of G vil
Procedure section 1013 shall apply. Any statenment of exceptions

~and supporting brief nust be served concurrently with its filing
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upon each party to this proceeding. Proof of service shall
acconpany each copy served on a party or filed with the Board
itself. See California Admnistrative Code, title 8, sections
32300, 32305 and 32140.

Dat ed: June 14, 1990

Jerilyn Celt
Hearimg’ Hearing Offi cer
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