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DECI SI ON _

CARLYLE, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by the Sonoma County
Junior College District (Dstrict) of the attached proposéd
deci sion by an admnistrative |aw judge (ALJ). - The ALJ found
that the District violated section 3543.5(a) and (b) of the

Educati onal Enpl oyment Relations Act (EERA)! by denying permanent

'EERA is codified at Governnent Code section 3540 et seq.
Section 3543.5 states, in pertinent part, that:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
thi s subdivision, "enployee" includes an
applicant for enploynent or reenploynent.



“enpl oynent to Richard Speakes (Speakes) because of his exercise
+ of protected activity.

o The Board, after review of the entire record, including the.
proposed decision, the District's exceptions and the Santa Rosa
Juni or Col | ege Federation of Teachers Local 1946's responses
thereto, finds the ALJ's findings of fact and conclusions of |aw
to be free of prejudicial. error. and therefore adopts them as the
deci sion of the Board insofar as they are consistent with the
di scussi on bel ow. 2

DI_SCUSSI ON

On appeal; the District clains the ALJ erroneously found
that-.it-deviated fromits |ong-established hiring practices by .
refusing to select candidates in the order recomended by the
faculty hiring commttee. According to the District, in order to
be:of fered a teaching position, candidates nust be on both the
faculty commttee's short list and placed in the "highly

acceptabl e" category by the adm nistration commttee. The

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

’The fol l owing technical corrections are made to the
proposed deci sion:

1. The ALJ stated that of the five candidates on the
faculty short list, only one was a woman. In fact,
there were two wonen on the |ist.

2.- In footnote 11, the citation to the transcript
should read RT. III, p. 37.

. 3. At page 22, the reference to the Charging Party in
- the last paragraph should instead be to the Respondent..



District asserts that the college president has the ultimte
authority to select new faculty nembers and he is not bound by
-~ department preferences.?

The evidence provides that on only two other occasions since
1971, has the president not nade selections in accordance with a-
faculty commttee's preference. Departure from established
policies and procedures in dealing, with enpl oyees is one of
several factors in this case which may support an inference of
unl awful notivation. (Novato Unified School District (1982) PERB
Deci si on No. 210.)

The District's exceptions restate argunents made before the
ALJ ‘at the formal hearing. " Wile the Board applies a de novo
standard of review and is free to draw its own conclusions from
the record, wth the exception of the AL)'s finding that the
District deviated frompast practices, no justification is found
in this case to deviate fromthe ALJ's analysis.* W find that
the ALJ's findings of fact and concl usions of law are support ed
by the record.  The Board finds that the remaining factors are

sufficient to conclude the D strict violated EERA section

3The college trustees actually conplete the hiring process
by acting on the president's recomendations. _

“The Board is not convinced that the evidence supports a
finding that the college hiring practices require the president
to consistently select faculty candidates in accordance with
departnent faculty recomrendations. The nere fact that the
presi dent has followed faculty hiring commttee recommendati ons
in all but two other cases, does not as a matter of |aw establish
that the president has abdicated his authority to select new
faculty nenbers. The. Board hereby reverses the ALJ's finding
‘that.- the District deviated from past practices by refusing to
-select faculty nmenbers in accord with faculty recommendati ons. .
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3543.5(a) and (b) when it refused to select Speakes for a
permanent faculty position.
ORDER
Upon the foregoing findings of fact and concl usions of | aw,
and the entire record in the case, it is found that Sonoma County
Junior College District has violated -sections 3543.5(a) and (b)
of the Educational Enployment Relations Act (EERA or Act) and
pursuant to section 3541.5(c), it is hereby ORDERED that the
Sonoma County Junior College District and its representatives
shal | :
A CEASE AND DESI ST FROM
1 Vi ol ati ng EERA section 3543.5(a) - by denying-Richard
- Speakes enploynent in reprisal for his exercise of protected
ri ghts guaranteed by the Act; and
2. Violating section 3543.5(b) by denying the
Santa Rosa Junior College Federation of Teachers Local 1946,
rights guaranteed to it by the Act.

B. -+ TAKE THE FOLLOW NG AFFI RVMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CI ES OF THE ACT:

1. Employ R chard Speakes in a teaching position on
the commencenent of the first college senester after this
deci si on becones final, equivalent to that which he woul d have
held at the tine he was unlawful ly deni ed enpl oynent;

2. Make R chard Speakes whole for any | osses he has
suffered since the first day of the Fall school term 1989, as a

result of the District's failure to enploy himon that date.



Reinbufsenent for any nonetary |osses .shall include interest at
thé rate of ten (10) percent per annum

3. Wthin thirty-five (35) days follow ng the date
""this Decision is no longer subject to reconsideration, post at
all work |ocations where notices to enployees are custonmarily .
pl aced, copies of the Notice attached as an Appendi x heret o,
signed by an authorized -agent of the enployer. Such posting
shall be maintained for a period of thirty (30) consecutive
wor kdays. Reasonable steps shall be taken to insure that this
Notice is not reduced in size, defaced, altered or covered by any
mat erial; and |

“4.-~Witten-notification of.the actions taken to conply
wth this Oder shall be nade to the San Franci sco Regi onal
Director of the Public Enployment Relations Board in accordance

with her instructions.

- Chai rperson Hesse and Menber Shank joined in this Decision.



APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-1330,

Santa_Rosa_ Junior Col| ege_Federatjon of Teachers_loca .
Sonoma County_Junior College District, in which all parties had.

“the right to participate, it has been found that the Sonoma

County Junior College District violated the Educati onal
Enpl oynent Rel ations Act (EERA or Act), Governnment Code section
.3543.5(a) and (b).

As a result of this conduct, we have been ordered to post
this Notice and we wll:

A CEASE AND DESI ST FROM

1. Violating EERA section 3543.5(a) by denying Richard
Speakes .enpl oynment in reprisal. for his exercise of protected ..
ri ghts guaranteed- by the Act; and ' : B

2. Violating section 3543.5(b) by .denying the
Santa Rosa Junior College Federation of Teachers Local 1946,
rights guaranteed to it by the Act.

B.  TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE ACT:

1. Employ R chard Speakes in a teaching position on
t he commencenent of the first college senester after this
deci si on becones final, equivalent to that which he woul d have
held at the tinme he-was unlawfully denied enpl oynent; and

2. Make R chard Speakes whole for any | osses he has
suffered since the first day of the Fall school term 1989, as a
result of the District's failure to enploy himon that date.
Rei nbursenment for any nonetary | osses shall include interest at
the rate of ten (10) percent per annum

Dat ed:
By:

Aut hori zed Agent

THI'S I'S AN OFFI CI AL NOTI CE. I T MUST REMAI N PCSTED FOR AT LEAST

‘- THIRTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND

 MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL. '



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

1SANTA RCSA JUNI OR COLLEGE
FEDERATI ON OF TEACHERS LOCAL 1946,
Unfair Practice
Charging Party, Case No. SF-CE-1330
V.

SONOMA COUNTY JUNIOR COLLEGE
DISTRICT,

PROPOSED DECISION
(1/30/91)

Respondent.

S AN e ~— —

Appearances: Stewart Weinberg, Attorney, for Santa Rosa Juni or
Col | ege Federation of Teachers Local 1946; Robert Henry and
Margaret M Merchat, Attorneys, for Sonoma County Juni or Col | ege
District.
Before WlliamP. Smith, Admnistrative Law Judge
P RAL __HI STORY

On July 26, 1989, this unfair practfce charge all egi ng that
a part-tinme instructor was not selected for a full-tine
probati onary position because of his protected activities was
filed by Sonoma County Junior College Federation of Teachers
Local 1946 (hereafter Charging Party, AFT or Local 1946) agéinst
Sonoma County Junior College District (hereafter Respondent,
College or District).

After investigation, the General Counsel of the Public
Enpl oynent Rel ations Board (hereafter PERB or Board) issued a
conpl ai nt on August 10, 1989. The conplaint alleges that the
distrfct unl awf ul | y: 1) refused to hire an instructor, Richard

Speakes, for the position of full-tinme English instructor bécause

. of his protected activities while serving as Vice-President of

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by the Board.




the Charging Party, and participating in the organizing drive of
the Charging Party leading to an election for certification as an
exclusive representative; and 2) denied Charging Party its right
to represent unit nenbers. It is alleged that these actions

viol ated the Educational Enploynent Relations Act (hereafter EERA
or Act), sections 3543.5 (a) and (b).?

The College filed its answer on Septenber 26, 1989. Based
on lack of information, the Respondent denied that R chard
Speakes engaged in protected activity. Respondent denied it
violated the Act by discrimnating agai nst Speakes because of any
such protected activity. Respondent al so denied that its conduct
deni ed :Charging Party the right to represent its menbers.

An informal conference was conducted by a PERB
adninistratiVe | aw judge on Septenber 13, 1989, but the matter

was not resol ved.

The EERA is codified at Government Code section 3540 et
seq. Unless otherwise indicated, all statutory references in the
decision are to the Governnent Code. Sections 3543.5(a) and (b)
state that it shall be unlawful for a public school enployer to
do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
interfere with, restrain, or coerce enpl oyees
because of their exercise of rights
guaranteed by this chapter. For the purpose
of this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.
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A formal hearing was conducted by the undersigned
‘adnmini strative | aw judge on January 25, 1990, January 26, 1990,
and February 1, 1990, in Santa Rosa, California. The final brief
was submtted on April 18, 1990, and the case was submtted for
deci si on.
El NDI EA

It is stipulated by the parties and hereby found that the
College is a public school enployer within the neaning of section
3540.1 (k). Local 1946 is an enpl oyee organi zation within the
meani ng of section 3540.1(d). Richard Speakes at all tines
‘rel evant was a public school enployee within the neani ng of
“section 3540. 1(j). |

Ri chard Speakes was a part-tinme faculty nenber who submtted
an application for a full-tine position when the college posted
three openings for full-tine faculty positions in.-the English
departnent for the®1989-90 school year. O the three positions,
~two were regular full-tine positions and one was a full-tine
substitute position to replace a faculty nenber on |leave for the
upcom ng col | ege year.

The established procedure for many years at the coll ege was
for a two step interviewi ng process. One conducted by a faculty
comi ttee? from the acadenmc depart ment concerned and the other
by an adm nistrative commttee. The two conmttees separately

i ntervi ew each of the candi dates.

°This is called the "hiring comittee" by the faculty, but
see footnote 3, infra pg. 4.



After deliberation, the faculty commttee ranks a sel ected
:nunber - of candi dates:according to its collective preference. |If
one position is open, it selects three fromanong those
interviewed. If two positions are open, it selects four and if
three positions are open it selects five. This is called the
~short list. The English-departnent forwards this list, as well
as the commttee's summary eval uation of each of the candi dates.
on the short list, to the admnistrative commttee.

The adm nistrative commttee consists of the president and
the academ c vice-president.: It also interviews each of the
‘candi dates and ranks them into three general categories:

(1) those it considers highly acceptable,
(2) not quite as acceptable and
(3) not acceptable
The adm nistrative commttee conpares the candidates it

placed in the first category with those on the short list of the

- faculty commttee. The College superintendent/president then

makes his choice(s) to fill the open position(s).® He has al ways
hired fromthe short Iist. In the case of the English
departnent, he has made his choice according to its ranking.

The 1989 adm nistration commttee was Dr. Ray M kal son,
superintendent/president of the College and Dr. David WoIf,

academ c vice president.

3The trustees of the college, by appropriate school board
action, conpletes the hiring process based on the president's
recomendati on.



For the 1989/90 school year, the departnental "hiring"
~commi ttee menbers were. Joyce Giffen, the English departnment
chairperson; Ralph Farve, Mlissa Kort, Marvin Sherak and Dougl as
Fi sher, English departnment instructors; Ednund Buckl ey, the dean
of instruction? liberal arts-academ c standards; and Richard
Webster the department chair-elect. As such, Wbster sat ex-
officio on the commttee without the right to vote.

Thirteen of the applicants for the positions were
interviewed by the faculty conmttee and also by the
adm nistrative conmttee. The interview process took each
- commttee several days during the last working days of May 1989.

- The conmittee net again after the Menorial Day holiday to -
make its final decision on the candi dates, based on the
collective score each received fromthe nenbers and the results
of the interviews.

The faculty hiring commttee procedures were very
structured. In the preparation for the interview neeting with
the commttee, a candidate could present orally a nethodol ogy
idea as they would to their departnent coll eagues, or a sanple
| esson as they would to a classroom of students. Then the
i nterview process noved on to asking each of the candidates to
respond to a list of set questions. The commttee nenbers

determ ned which of its nmenbers asked what questions and in what

“The dean though an adninistrative position, is a menber of
the departnental hiring commttee and together with the
departnment chair, transmts the results of its decision and
evaluation to the admnistrative commttee.

5



order. They could not ask additional questions unless they were
followups.- Through this process the thirteen were cut to five.
These five were then ranked by preference in this order: (1)
Tayl or, (2) Speakes, (3) Madskey, (4) De Blasio and (5) Cooney.°®
Madskey is a woman, the others are nmen. Thus, the faculty hiring
-conmi ttee ranked Speakes as second anong the five nanes it
submtted to the admnistrative comnmttee.

The practice of ranking the candi dates by the English
departnent's hiring conmttee when presented to the
adm ni strative commttee, started in the md 1970's and conti nued
through the 1980's. M kal son, Wil f, and Buckley said the proper
procedure was to present the list as unranked. M kal son said
sone departnents presented the nanes in al phabetical, random or
chronol ogi cal order. He conceded they would, however, indicate
their order of preference. But, in this case, as in all previous
years, the actual list presented to the admnistrative commttee
from the English departnent hirfng commttee was a list with the
nanes in the order as ranked in preference by the departnental

hiring commttee. |In addition, the representatives of the

Wiile this was the hiring conmttee's final position, in
prelimnary discussion within the conmttee, two of its nmenbers
woul d have ranked their preference for Speakes as lower. For
exanple, Melissa Kort said she was:

. . . disturbed by the presentation that
Speakes made. It didn't match what the
criteria were for the presentation.

But Kort and one other commttee nmenber were persuaded by the
"majority to reach the unani nous accord.

6



departnental hiring commttee net wiwth M kal son and Wl f when
they presented its list to them. and in-the discussion with

M kal son and Wl f that followed, inforned the adm nistrators of
the departnental hiring conmttee's order of preference for the
candi dates. Melissa Kort confirnmed that for the two years she
- was on the committee, they ranked the candidates in order of
preference. . Marvin Sherak, retired English departnent instructO(_
who had served in the English departnment for thirty-three years
and served on the departnental hiring conmttee for approximtely
three or four years, first in the 1970's and again in the 1980's,
said that on every occasion he could recall, the adm nistration
hired the candi dates as ranked by the departnental hiring
committee. The candidates |ist ranked by the departnental hiring
commttee was transmtted to the admnistration by the dean of
letters and science, who sat on the departmental hiring
commttee, such as Dean Buckl ey, or his predecessor. M kal son
and Wl f, however, nade it clear that the ultimte hiring

. decision was the president's and that he was not bound by the
ranking. The first tine the rankings of the English departnent
commttee were not followed by the admnistration in making its
selection, was in the Spring of 1989 when the hiring conmttee
selected and ranked five for the three open positions, and of the
five, all were offered positions except Speakes, who was ranked

by the hiring commttee as second choice anong the five.



It is found that the English departnent in actual practice
routinely. presented a ranked list ‘to the adm nistrative
comm ttee.

The Adm nistrative commttee's interview process was shorter
and less structured. It was conducted on May 30, 1989. After a

. brief introductory warmup of snmall talk, it consisted of asking a

coupl e of predeterm ned questions of each of the candi dates. In
Speakes case, it lasted no nore than 15 or 20 m nutes. Dr.

M kal son engaged Speakes in the introductory small talk and Dr.
Wl f followed up with the questions. Speakes said it was only
one question. Dr. Mkalson said Speakes response junped from
question to'question and he didn't put his.thoughts together very.

well. M kal son said:
He seened to start and then lose focus in his
interview. And he was not |ooking directly
at us when he was responding to the interview
as | amdoing to you.

Dr. WIf said Speakes did not interviewwell. The
Adm ni strative commttee ranked Speakes anong its second category
of candidates. That is, those who were "not quite as
acceptable.”

Giffen, Wbster and Buckl ey presented the departnent hiring
commttee's list of five preferred candidates to Dr. M kal son and
Dr. WIf shortly after the first.of Juné 1989. The depart nent
hiring conmttee's list was delivered to the adm nistrators with

t he candi dates' nanes presented in the sequence that represented

the commttee's preference for the candidates. The list also



included after each nane a brief summary prepared by Buckl ey, but

not reviewed by the conmmittee, ® of the candi dates strengths and

®Because of its i nportance in conveying the commttee's
preference to the admnistration commttee, it is set forth in
its entirety:

I n maki ng these recomendati ons, the
Committee considered commtnent and ability
to teach the whol e range of English

of ferings, especially including basic skills
courses. The Conmittee al so considered
special qualities the recomended candi dates
woul d bring to the Departnent. Thus there is
a variety of strengths represented in the
choi ces bel ow.

Ron Tayl 8r. Ron has a PhD. in Linguistics--
and applies effectively what he knows to the
teaching of reading and conposition. Six
years experience at the Univ. of Virginia
plus work in the Orient in ESL. I ntervi ew
was very strong—he was assertive, confident,
articulate. One of the brightest candi dates
i ntervi ened.

Ri chard Speakes. :Richard has both the MA
and MF. A (creative witing) and is a
serious, practicing witer and poet. He
brings a fresh approach to conposition,
particularly renedial conposition. He is

I nsightful about the witing process and
sensitive to the predi canment of the novice
student witer. Considerable experience
(Murray State in Kentucky).

Candace Mat zke. Candace is, apparently,
"superteacher" at College of the Sequoi as,
active in the departnent and the college at
large, as well as interested and involved in
such state wide matters as Title V course
standards and AB 1725 staff devel opnent
(including I SWactivities). Her interview
was very strong, and included a well
prepared, innovative classroom presentation.

Goria DeBlasio. doria has taught many

| evel s of reading and conposition, including
ESL. Wile not as strong in literature as
sone ot hers, she denonstrated trenmendous

9



qualifications as perceived by the conmttee. Over the forner
approxi mate twenty years, the result of the two-commttee
screening procedure, as it related to the English departnent, had
been that the president had always selected instructors to fill
open positions according to the order of preference for the
candi dates expressed by the ‘departnental hiring conmttee on its
short list.’

M kal son sel ected Tayl or, Madskey and De Blasio to fill the
positions. Prior to M kalson nmaking an offer of enploynent to

his three choices, nenbers of the departnental hiring commttee

-+ | earned of M kal son's decision to skip over Speakes.

- Representatives went to both M kalson and Wlfe;, as well. as

Buckl ey, and protested the decision to skip Speakes. Since the

o

energy and commtnent to students and has an
engagi ng manner.

Rian Conney. R an is also a practicing
writer, and has had full tine experience at
Foothill (wants to leave that area). H's
interview was excellent, revealing that he
has thought long and hard about teaching and
that he is conmtted to it.

"Thi s had previously been the result generally throughout
the College in other departnents as well. However, the
Respondent was able to produce evidence of two exceptions in
whi ch the president had not followed the preference expressed by
the departnent. One related to the engineering departnent during
the same 1988/89 screening period. |In that case, the president
selected the engineering departnent's second preference from
anong a list of three, for the single open position. The second
exception occurred in 1979, when the president selected the
second ranked preference of the speech departnent. These two
i nstances were the only exceptions presented by the Respondent.
Bet ween 1971 and 1986, 1500 to 2000 candidates for full-tine
faculty positions were interviewed and 275 to 300 have been hired
using this sane screening process.

10



president had failed to make his selections follow ng the
-preference anong .the-applicants as ranked by the departnental
hiring conmttee, they sought explanation and justification.
Originally, the reason given by Mkalson and WIf to the faculty
commttee was that Speakes did not interviewwell. \Wen |ater
-pressed by the representatives of the hiring commttee, Dr. WIf
gave as a reason, the need to maintain departnental "gender
equity." Since the English departnent already had an equal or
better percentage of wonen to nmen, the faculty commttee found
this explanation unacceptable. Madskey, the only woman anong the
five, withdrew in favor of a job el sewhere. M kal son ski pped
Speakes a second tine and-chose Cooney, a man. -WIf told the
representative of the faculty hiring commttee:
. that they mght very well rank people

at ‘the cormmittee | evel, that when the

di scussi on took place with the \

adm ni stration, those were presented unr anked

and that the adnministration's I mpressi ons

were then integrated with those of the hiring

conmttee to reach the fina

concl usi on

and further

. that the adm ni stration was a pl ayer,

and what we had here was an exception that

proved the rule.
The departnental hiring commttee was very incensed and expressed
its concerns in a letter dated June 15, 1989, to M kal son and
WIlf as to what it considered a deviation fromthe past practice.

M kal son responded in a letter directed to the nenbers on

June 21, 1989, as foll ows:

11



Dear Menbers of the Hring Committee:

I'n response to your letter of June 15, | w sh
to enphasize ny regard for the efforts
supplied by you in the matter of review ng
candi dates and recommendi ng individuals to
the adm nistration. Over the years, it is

t hese procedures that have yielded the fine
staff we currently have in the English

Depart nent.

As you pointed out, shared governance

i nvol ves the cooperative participation by
both faculty and adm nistrative interests.

We have on this particular occasion a nost
unusual instance where, after careful review
and extensive discussions with you as a group
and individually, we were still unable to
reconcile differences in every single

I nst ance.

| want to stress that all the adm nistrators
“involved in this latest round of English
hiring were careful participants in the
interviews of the candi dates, -and, in the
case of the one instance where there
continued to be disagreenent, special care
was taken to listen to the argunents nade by
menbers of the commttee and to spend special
time pursuing references of the candi dates.
After all this effort was expended and in
response to the special requests nmade by the
commttee, we were, unfortunately, still
unabl e to reach agreenent on one of the
selections. This, in the last analysis, is a
reflection of the exercise of the

adm ni stration's best judgnent as to the
relative nmerits of the conpeting candi dates.
In fulfilling ny obligation to act in a
fashion consistent with ny best judgnent and
in weighing all the factors as best | can,
the ultimate responsibility in these matters
resides in nmy office.

In all the many personnel selection
procedures undertaken by the coll ege, the
record wll show that it is unusual for these
ki nds of disagreenents to result; however
they have fromtinme to tinme, and they are
ordinarily the result of differences in

j udgnent and the requirenent that the

12



adm nistration take final responsibility for
staffing decisions.

Wth great respect,

Roy G M kal son
Superi nt endent / Pr esi dent

- .Speakes' activities on behalf of an enpl oyee organization

Speakes is a nmenber of Santa Rosa County Junior Coll ege
‘Federation of Teachers Local 1946 and serves as its vice-
president. \When Speakes first joined the union in the Spring of
1988, there was no exclusive bargaining representative of the

-~faculty. The union decided-to seek certification as the

.exclusive representative of all the instructors. The president

‘of Local 1946, Sarah G 11, asked Speakes to accept the position

of vice-president so that the union could nore likely be

- -successful in its appeal to other part-tine.instructors to

support the union in the el ection canbaign. Thus, Speakes pl ayed
a high profile role on behalf of the union around the college

t hroughout the election canpaign. The union, as part of its

el ecti on canpai gn, published a newsletter entitled "Excellence"
and several single page election flyers.

Respondent's know edge_of Speakes union activities

(a) Publications

Speakes was featured promnently in "Excellence" as well as
in the election flyers, by the union. Copies of "Excellence"
w th Speakes' picture on the front page together with his nane in

the caption and text was distributed during Septenber or QOctober
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of 1988, and again during March or April of 1989. A flyer
~consisting principally of his picture and its caption, and sone
text, was distributed during May of 1989, just prior to the My
representational election.® This literature was widely
distributed to the faculty and was also placed directly into the
adm nistrators' mail boxes including those of M kalson.-and Wl f.

(b) _PERB pre-election_conference

In addition to know edge of Speakes' election canpaign
activities through "Excellence" and the union election flyers,

M kal son and Wl f had know edge of Speakes' active participation
on behalf of the union as a result of Speakes' attendance on
April 27, 1989,  at a pre-election conference: held at the PERB.
regional office in San Francisco.

Dr. MKkalson and Dr. Wl f, together with-counsel, appeared
on behalf of the Coll ege,and Speakes was one of the severa
representatives present on behalf of the union,together with its
counsel .? A significant portion of the nore than one-half day
| ong neeting was conducted in a 12-foot by 14-foot conference
roomwith all the foregoing nanmed people sitting around the

conference table. The result of the conference was that a unit

®The el ection gave voters a choice of the Charging Party and
two ot her enployee organi zations as well as no representative.
The Charging Party and one organi zation were then the contestants
in arun-off election at a later date in the Fall of 1989, not
rel evant herein.

Approxi mtely an equal nunber of representatives were
present representing a conpeting faculty organization.
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was agreed upon and a mail ballot election was conducted. The
‘bal l ots were counted on June 13, 1989.1%

Dr. Mkal son denies he was aware of Speakes' aforenentioned
activities on behalf of the union's organizing effort. Dr. WIf
conceded that he was probably aware of Speakes' AFT activities.

It is found that Drs. M kal son and Wl f had know edge of
Speakes' protected activities on behalf of the union when the
adm ni strative commttee conducted its interviews of the
applicants on May 30, 1989.

Uni on Ani mus

Both M kal son and Wl f deny union aninus on their part. No
" objection to-certification of the election results was made by

" participants charging unlawful acts by the adm nistrators. Wlf
had been president of a college in the Los Angel es Conmunity
Col l ege district, ‘where the AFT was an excl usive representative
of the instructors. Buckley had been a nenber of the AFT earlier

in his career at Sonoma Junior College. Mkalson's attitude

“toward the collective bargaining election is best described by

this dialogue fromthe transcript. The questions are by counsel
for Charging Party and the answers are Dr. M kal son's.

Q In fact you are not happy with the

prospect that the faculty was organ|2|ng

Isn't that correct?

A | think that happiness isn't -- well --

As a result of this election, AFT gained the |argest
nunber of votes, but less than a majority. A run-off election
was scheduled for the Fall of 1989, to determ ne whether AFT or a
conpeting faculty organi zati on woul d be selected as excl usive
representative.
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Q Wel |, you are unhappy about it, let's
“put it that way; you were not pleased?

Q I would agree with that.
Q Wiy was that?

A Because | think we were getting along so
wel | the way we were doing it, our
relationship with the faculty. W had an
excel l ent working rapport with them There
was an excellent working rapport with the
Board of Trustees and the faculty and | felt
that -- that anything that m ght endanger

t hose relationships would not be for the best
interest of the students, the staff, period.

Q Wiy did you think that collective
bargai ning or neeting and conferring was a
threat -to those relationships?

A Because | think it changes the
rel ati onshi ps.

Q But mhyvm5|t a threat tothe
rel ati onshi p? : .

A Wel |, because it would -- it would
change themand | -- | would — I thought we
were having -- we had excellent relatlonshlps

with all elenents . of the canpus.

Speakes' Previous Ranking by Hring Conmttee

" Speakes had been a candidate for one of the two positions open in
the English departnent in each of the two previous years. The
1987 and Spring 1988 departmental hiring conmttees selected
three for its short lists from anong the nunerous appllcants and
forwarded the ranked lists to the adm nistrative conn1ttee
Speakes was ranked third on these short lists and each tine Dr.

M kal son selected the first two as ranked. I n each case, Speakes

"Transcript, Vol .11, p. 37.
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participated in a simlar interview selection process for
tenporary positions that becane available and was selected as a
tenporary instructor instead. The interview process for

sel ection of persons for these tenporary positions used the sane
criteria as was applied in the selection process for the full-
time positions.

Speakes' Teaching Eoploynent:

Speakes received his Master's degree in English fromthe
University of Washington and ultimately a Master of Fine Arts
degree from Vernont College. He was first enpl oyed as a teacher
at the university level at the University of New Ol eans and then
at .the Murray State University in- Kentucky-as an -assistant
professor. At Miurray, where he taught from 1985 to 1987, he was |
head of the creative witing -programand in a - tenure track
position. He cane to Santa Rosa Junior College in 1987. After
comng in third on the departnental short list, the result of the
interview process for two regular full-time English positions, he
‘was offered and accepted in lieu thereof, a full-tinme tenporary
position teaching English at the College, Fall senmester 1987.

The follow ng senester, Spring of 1988, he was enployed by the
College as a part-tine instructor teaching two sections of
English. The College enployed himas a full-tine sumer session
i nstructor teaching English during the Summer of 1988. The
Col | ege reenployed himagain in a tenporary full-time instructor

position for the Fall senester of 1988, and then again as part-
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time for Spring seffester 1989, and Fall semester 1989. He is
schedul ed.- to teach part-tine again, Spring senester 1990.

Eval uation of Speakes' instructional perfornmance

Speakes was evaluated on his performance as an instructor in
sections English 1A on Decenber 2, 1988, and on January 26, 1989.
Dean Buckl ey conducted the class observations and nade the |
evaluations. The first one was very laudatory of Speakes'
performance and ended with the conclusionary statenent:

| amglad he is teaching at Santa Rosa
Juni or Col | ege.

On the occasion of Buckley's second eval uati on of Speakes,

Buckl ey . concl uded the eval uation'? as foll ows:

2 The evaluation in nore detail stated:

This evaluation is based on an observation of R chard
Speakes' English 1A class on Novenber 18, plus a review
of his course syllabus, witing assignnments, and a
nunber of student essays.

The hour was devoted to a discussion of two student
essays, each in response to an assignnent related to
tel evision comrercials. The flavor of the discussion,
and M. Speakes' way of leading it, is captured in his
witten communications to the students. . . . That is,
in class and on paper, he approaches his subject
obliquely, often beginning with observations about his
own responses. One is tenpted to think there is little
structure to the class, and M. Speakes clearly is

m strustful of inposed structures; yet it is evident
that he had very clear objectives for the hour that |
observed. In the course of the discussion, he was able
to get students (as readers) to appreciate the
conplexities involved in deducing the witer's
intention and (as witers) to consider strategies for
~communi cating difficult and  conplex ideas.

| have reviewed several student essays and the
corrections and comments that M. Speakes has witten
on them He is attentive to technical issues,
particularly sentence structure, and also coments
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Based on this observation and -ny di scussions
and obsefvations in the past, | continue to
see. Richard Speakes as ‘an excell ent teacher
of conposition.
| SSUES |
D d the Respondent discrimnate against R chard Speakes
because of his protected activity in violation of the Act? D d
t he Respondent deny the Charging Party the right to represent its
menbers in violation of the Act?
DI SCUSSI QN
Section 3543.5(a) prohibits discrimnation against an
~enpl oyee for engaging in conduct protected by the EERA
.I'n order ‘to prove an allegafion of discrimnation, the charging
party bears the burden of show ng that the:aggriéved enpl oyee
engaged in protected activity, that the enployer knew of the

enpl oyee's activity, and that the enpl oyer took an adverse action

notivated by that activity. (MNovatao Unified School District

(1982) PERB ‘Decision No. 210; _Pala Verde Unified School. District .

(1988) PERB Deci sion No. 689.)
The party alleging discrimnation nust nake a prinma facie
showi ng of unlawful notivation by denonstrating a nexus between

the protected conduct and the adverse action. Under Novato.

carefully about the witer's voice, his or her "heart,"
and the depth of thinking brought to the subject. In
nost cases he has appended a typed paragraph descri bing
in sonme detail his overall response. For even the nost
struggling witers, he has acconpanied his criticism
with tactful, supportive statenents. Also, he responds
as an interested reader, outside the "teacher-critic"
role.
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unl awful notivation within the nmeaning of section 3543.5(a)
" occurs where the -enpl oyee's participation in protected conduct
was a "notivating factor"” in the enployer's action against the
enpl oyee.

Consistent with other California and federal precedent, the
Board has adopted .a test which requires the trier of fact to
wei gh both direct and circunstantial evidence to determ ne
whet her an action would not have been taken agai nst an enpl oyee
but for the exercise of protected rights. (See Martori Brothers
Distributors v. Agricultural Labor Relations Board (1981) 29
Cal .3d 721, 727-730 [175 Cal .Rptr. 626]: Wight Line. Inc..
7(1980) “ 251 NLRB 1083 [105 LRRM 1169] enf. in part (1st Cr. 1981)

662 F.2d 899 [108 LRRM 2513].)

Absent direct evidence, indications of unlawful notivation
“have been found in many aspects of an enployer's conduct. Words
suggesting retaliatory intent can be persuasive evidence of
‘unlawful notivation. (Santa Cara Unified School District (1979)
. PERB Decision No. 104.) Oher indications of unlawful notivation
have been found in an enployer's: failure to follow usual
procedures (Santa Cara Unified School District, supra); timng
of the action (North Sacranmento _School District (1982) PERB

Deci sion No. 264); shifting justifications and cursory

investigation (State of California (Department of Parks and
Recreation) (1983) PERB Decision No. 328-S); disparate treatnent

of a union adherent (State of California (Departnent of

.Transportation) (1984) PERB Decision No. 459-S); and pattern of
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ant agoni sm toward the union - (Cupertino Union El enentary_School

District (1986) PERB Decision No. 572).

The record does not support a finding of union aninus'by

Wl f. Mkalson was, in fact, the actual decision nmaker.
M kal son's aversion toward collective bargaining is supported by
his own testinony. Speakes, fromM kal son's perspectiveJ was a
key spokesman in the AFT's- effort to.bring collective.bargaining
to the Col | ege.

Since organi zational activity such as Speakes engaged in
threatened to bring collective bargaining to the College, it is
found that ‘M kal son-.had uni on ani nus.

‘The ‘established ‘practice for the admnistration.in selecting.
new hires for the English departnent at the College over the | ast
decade, had been to select fromthe list forwarded to it in the
order as ranked by the departnental hiring commttee. I ndeed, in
only two prior cases, one in 1979, in the-speech departnent, and
the other in the engineering departnent, is there evidence of
‘exceptions. Thus, there is a deviation of practice shown.

Based on Buckl ey's eval uations of Speakes' teaching and the
Col l ege's continuing reenploynment of him it is concluded that
factors other than the quality of his teaching played a role in
hi s nonsel ecti on.

Timng of the District's action in twice rejecting Speakes
to accept those ranked lower on the departnent's hiring list is
conpl etely overlapping the organizing effort by the AFT

spear headed on behalf of the part-tiners by Speakes. This could
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be nerely coincidental, and by itself, would not be sufficient.
(Los. Angeles Community_College District (1989) PERB Decision No.
748.) The shifting justification for failure to sel ect Speakes;
the vague and inprecise reasons given by the adm nistration for
Speakes' failure to rank in its interviewof himin contrast to
his proven history of satisfactory enploynent and re-enpl oynent
at the Col |l ege; Speakes' ranking as acceptable in four previous
Col | ege sel ection processes, including the admnistration's
portion thereof; taken together with M kal son's union aninus, is
found to constitute a prinma facie case on behalf of the Charging
Party.

"After the Charging Party has nmade a prinma facie show ng
sufficient to support an inference of unlawful notive, the burden
shifts to the enployer to denonstrate that it would have taken
the sane action even in the absence of protected conduct.

The Charging Party's effort in this regard centers on an
expl anation that Speakes did not interviewwell, the basis of
~which suns up to be that, "He seened to start and then |ose
focus . . . and he was not |ooking directly at us . . . as | am
doing to you." Gven the vague nature of this, his satisfactory
performance in candidate screening interviews in the previous
year, his enploynent and re-enploynent by the Col |l ege over
successive years, his perfornmance eval uations, and the
observation of the deneanor of M kalson and WIf as they were

exami ned in regard to this issue, it is found that the
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‘expl anation given for his nonsel ection was pretextual. (Novat o

Unified- School District, supra.).

The Respondent has failed fo show it woul d have taken the
sanme action, in failing to select Speakes, in the absence of his
protected conduct.

It is found that Speakes woul d have been selected for the
position, but for his union activity.

G ven the entire record in this case, it is found that the
District's failure to select Speakes was the result of his
exercise of protected activities. Furthernore, because this
conduct agai nst - Speakes acted to deny the Charging Party rights
guaranteed under EERA, in-that Speakes was acting in the role of
a union activist, the District also.-violated section.3543.5(b).

(Newark Unified School District (1991) PERB Decision No. 864, EI

Dorado Union H gh School District (1986) PERB Decision No. 564.)

RENEDY

Section 3541.5(c) enpowers PERB to:

i ssue a decision and order directing an
offendlng party to cease and desist fromthe
unfair practice and to take such affirmative
action, including but not limted to the
reinstatenent of enployees with or w thout
back pay, as will effectuate the policies of
this chapter.

In this case, the District has been found to have viol ated
section 3543.5(a) and (b) by denying R chard Speakes enpl oynent
in a position he woul d have received, but for his protected
activity. The renedy for such violations should be designed to

restore, so far as possible, the status quo ante. (Santa Clara
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"Unified School District, supra.) |In this case, Speakes was

*unl awf ul l y.deni ed appointnment. It is,: therefore, appropriate
that the District be ordered to enploy R chard Speakes to a full-
time teaching position in the English departnent, effective with
the commencenent of the first college senester after the decision
" .becones final, with service credit and pay, fromthe first day of
the Fall school term 1989, and to-nake himwhole for any |osses
he suffered as a result of the District's unlawful actions. This
use is distinguished fromthe facts of Lenore Union_H gh School

- District (1982) PERB Decision No. 271, where it was found that
‘the unlawmful act -was the denial -of opportunity to conpete.
‘Pursuant to State of California. . Departnent of Trapsportation
(1984) PERB Deci sion No. 459-S, reinbursenent for any nonetary

| osses shall include interest at the rate of ten.(10) percent per
annum  The District shall be entitled to offset from any anount
owed pursuant to the Order, 'the value of wages and benefits
secured from alternative enploynent during the period of
liability.

It is also appropriate that the District be ordered to cease
and desist fromits unfair practices and to post a notice
incorporating the terns of the Order. The Order should be
subscri bed by an authorized agent of the Sonoma County Juni or
College District indicating that it will conply with the terns
thereof. The Notice shall not be reduced in size. Posting such
a notice wll provide enployees with notice that the D strict has

~acted in an unlawful manner and is being required to cease and
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desist fromthis activity and to return to the status quo ante.
It effectuates the purposes of the EERA that enployees be
-inforned of the resolution of the controversy and will announce
the District's readiness to conply with the ordered renedy. (See

Pl acerville Union School District (1978) PERB Decision No. 69;

‘Pandol and Sons v. Agricultural labor Relations Board (1979) 98
Cal . App. 3d 580, 587 [159 Cal . Rptr. 584] NLRB v. EXxpress .
Publishing Co. (1941) 312 U.S. 426 [8 LRRM 415].)

PROPOSED ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in the case. It is found that Sononma
‘County Junior College District has violated sections 3543.5(a)
and 3543.5(b) of the Educational Enploynent Relations Act.
Pursuant to sections 3541.5(c) and (e) of the Governnent Code;

| T IS HEREBY- ORDERED t hat the Sonoma- County Juni or Coll ege
District and its representatives shall:

A CEASE AND DESI ST FROM

1. Vi ol ating section 3543.5(a) by denying Richard
*Speakes enploynent in reprisal for his exercise of protected
rights guaranteed by the Act.

2. Vi ol ating section 3543.5(b) by denying the Santa
Rosa Juni or Col | ege Federation of Teachers, Local 1946, rights,

guaranteed to it by the Educational Enploynent Relations Act.
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B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCQLI CI ES OF THE ACT:

1. Enploy R chard Speakes in a teaching position on
the comencenent of the first college senester after this
deci si on becones final, equivalent to that which he woul d have
held at the tine he was unlawfully deni ed enpl oynent.

2. Make Richard Speakes whol e for any | osses he
suffered since the first day of the Fall school term 1989, as a
result of the District's failure to enploy himon that date.

Rei nbur senent for any nonetary | osses shall include interest at
~the rate of the ten (10) percent per annum

3. Wthin ten (10) wor kdays of service of a final
~decision in this matter, post at all ébhool sites and all other
wor k | ocations where notices to enpl oyees are custonmarily placed,
copies of the notice attached hereto as an appendi x. The Notice
nmust be signed by 'an authorized agent of the District indicating
that the District will conply with the terns of this Order. Such
posting shall be nmaintained for a period of thirty (30) |
consecutive workdays. Reasonable steps shall be taken to insure
that the hbtice is not reduced in size, altered, defaced or
covered by any other nmaterial.

4. Upon issuance of a final decision, nmake written
notification of the actions taken to conply with the Crdef to the
San Franci sco Regional Director of the Public Enpl oynent

Rel ati ons Board in accordance with her instructions.
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It is further ORDERED that all other allegations of the
+.charge and conplaint are DI SM SSED

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenment of exceptions wth the
Board itself at the headquarters office in Sacramento within 20
days of service of this Decision. I n-accordance with PERB
Regul ations, the statenment of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,

relied upon for such exceptions. See California Code of

~~-Regul ations, title 8, section 32300. A'docunent is considered

+ - "filed" when actually received before the close of business

(5:00 p.m) on the last day set for filing ". .. or when sent by
tel egraph or certified or Express United States mmil, postnmarked
not later than the last day set for filing . . . ." See

California Code of Regulations, title 8, section 32135. Code of
Cvil Procedure section 1013 shall apply. Any statenent of

- exceptions and supporting brief must be served concurrently with
its filing upon each party to this proceeding. Proof of service
shal | acconpany each copy served on a party or filed with the
Board itself. See California Code of Regul ations, title 8,
sections 32300, 32305 and 32140.

Dated: January 30, 1991

“Wiliam P smith
Adm nistrative LaMIJqué:
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