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Bef ore Shank, Camlli and Carlyle, Menbers.
DECI S| ON._AND_ ORDER

SHANK, Menber: This case is before the Public Enploynment
Rel ati ons Board (PERB or Board) on appeal by Steve A Lohmann
(Lohrmann) of a regional attorney's dism ssal (attached hereto) of
his unfair practice charge. Lohmann alleged that the California
School Enpl oyees Associ ation (CSEA) violated the Educati onal
Enpl oynent Rel ations Act (EERA) section 3543.6(c)' by denying him

'EERA is codified at Government Code section 3540 et seq.
The regional attorney correctly characterized this case as an
all egation of a violation of the duty of fair representation
ari sing under EERA section 3544.9 and enforced under section
3543.6(h).

EERA section 3544.9 states:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative for
t he purpose of neeting and negotiating shall
fairly represent each and every enployee in
the appropriate unit.

EERA section 3543.6 states, in pertinent part:

It shall be unlawful for an enployee
organi zation to:



representation in dealing wwth the San Diego Unified Schoo
District.?

The Board has reviewed the dismssal, and finding it to be
free of prejudicial error, adopts it as the decision of the Board
itself.

On appeal, Lohmann clains that CSEA nade a commtnent to
assist himand then failed to represent himat the factfinder's_
meeting or provide further support for his appeal.

The Board has held that the exclusive representative is
under no obligation to represent cases involving extra-

-contractual renedies.-  (California School Enployees Association

(Mvichin) (1988) PERB Decision No. 660, citing _San Francisco

.0l assroom Teachers .Associ ation (Chestangue)_ -(1985)  PERB Deci sion:

No. 544.) In _Mvichin, the Board also found that even if the
excl usive representative has prom sed to appear at a hearing and
then fails to attend, without facts showing that the failure to
attend was notivated by bad faith, arbitrary conduct or

_ capriciousness, no prima facie case is stated. Further, in

California_State Enpl oyees Association (Parisi) (1989) PERB

Deci sion No. 733-S, the Board reaffirnmed that an excl usive

representative has no duty to represent a unit nmenber in a matter

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

’The case citation on page 1 of the warning letter,

footnote 2, should read: Oxpard _Educators Association
(Corcey/ Tripp). (1988) PERB Deci sion No. 664.
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out side the scope of representation, -and expressly rejected the
argunment that a duty of fair representation arises when the
exclusive representative undertakes to assist a unit nenber in a
matter outside the scope of representation.

In this case, the Merit System Rul es procedure is

*+ independent of the collective bargaining agreenent's grievance

procedure and provi des a separate renedy. As such, CSEA is under
no duty to represent Lohmann in this matter. Having initially
assisted himw th his conplaint, Lohmann failed to allege facts

sufficient to indicate that CSEA's failure to attend the

- factfinding neeting was arbitrary>. discrimnatory or in bad.

~faith. It should also be noted that CSEA continued to neet with

© 'Lohmann after the factfinding neeting, reinbursed himfor the

factfinder's fees, and advised himhowto conply with CSEA s
procedures in seeking litigation assistance.

Lohmann al so contends there are significant factua
di screpancies which call for resolution through a hearing. In
.footnote 8 on page 4 of the warning letter, the regional attorney
noted that CSEA denied Lohmann's allegation that he requested
representation at the factfinder's neeting. A regional attorney
is not entitled to rule on the nerits of a charge by resolving

conflicting clains. (Eastside Union School District (1984) PERB

No. 466.) However, in this case, the regional attorney did not
resolve conflicting clains, as he did not rely on CSEA' s
contention as a true statenent of the facts in reaching his

det er m nati on.



The charge in Case No. LA-CO- 544 is hereby DI SM SSED W THOUT
- -+ .LEAVE TO AMEND.

Menbers Camlli and Carlyle joined in this Decision.



’ N .
STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Boulevard, Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

June 7, 1991
Steve A. Lohmann

Re: Steve Lohmann v. California School Enpl oyees
Associ ation. Unfair Practice Charge No. LA-CO 544,

First Amendment, DI SM SSAL _OF CHARGE AND REFUSAL
TO | SSUE CONPLAINT

Dear M. Lohmann:

The above-referenced charge was filed on August 22, 1990. It was
pl aced in abeyance on January 16, 1991, and was officially taken
out of abeyance on May 14, 1991, essentlally due to your

request. You allege in the initial charge that the Callfornla
School Enpl oyees Associ ation (CSEA or Association) violated the
Educat i onal Enplognent Rel ati ons Act (EERA), Covernnent Code
section 3543.6(c)- through its actions or om ssions to act on

At the tinme this case was placed in abeyance on January 16,
you were going to try and obtain sone furt her
. information about thi's case. On or about April 1, 1991, |
recei ved your unsigned letter dated March 28, 1991, whi ch
indicated, in part,, that you wi shed to anend the charge. | left
a nunber of nessages for you to call me. On or about April 25,
1991, we tal ked and you repeated your desire to anend. You
requested that | provide you with information that would indicate
all the allegations you are nmaking agai nst CSEA (whether found in
your two unfair practice charges or in our telephone ,
conversations prior to the abeyance). You preferred not to
provide me with any additional information at that tinme.

>This case is being viewed as involving the union's duty of
fair representation (DFR). The duty is expressed in EERA section
3544.9 whi ch provides that

The enpl oyee organi zation recogni zed or
certified as the exclusive representative for
t he purpose of neeting and negotiating shal
fairly represent each and every enployee in
the appropriate unit.

Violations of the DFR are enforced through EERA section
3543.6(b). Also, the EERA section 3543.6(c) violation involves a
union's refusal or failure to neet and negotiate in good faith
with a public school enployer. There are few facts in this
charge to indicate a violation of this type. For that reason
this allegation will not be treated in detail. Furthernore, an
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your behalf. At all tines relevant hereto, you have been an
enpl oyee of the District working as a gardener

| indicated to you in ny attached letter dated May 14, 1991 t hat
the original charge did not state a prima facie case. You were
advised that if there were any factual inaccuracies or additional
facts that would correct the deficiencies explained in that
letter, you should anmend the charge accordingly. You were
further advised that unless you anmended the charge to state a
prima facie case, or wwthdrew it prior to May 21, 1991, the
charge woul d be di sm ssed.

On May 21, 1991, you filed a First Anendnent whi ch you indicate
is in addition to your original charge.® The amendment appears
to cover this entire matter generally criticizing CSEA for its

actions or omssions to act on your behalf (prior to your Merit
System Rul es Conpl aint being ultinmately denied on May 18, 1990,
and later in not pursuing litigation on your behalf) again

al l eging that CSEA V|olated EERA section 3543.6(c).

The charge and First Amendnent fail to state a prima facie case
for the following reasons. First, as noted in the attached

.. letter dated May 14, 1991, all allegations of unlawful conduct
occurring prior to February 22, 1990 are untinmely and will be
di sm ssed (EERA section 3541.5(a)). As a grievance was not or
could not be filed inthis matter (My 14, 1991 letter, p. 3),
there is no statutory tolling.?

i ndi vi dual does not have standing to raise this type of

violation. Oxnard School District (Gorcey & Tripp). (1980) PERB
Deci sion No. 667. Thus, this allegation is being dism ssed.

3] also note that your conpanion case, against the San Diego
Unified School District, Unfair Practice Charge No. LA-CE-3020,
First Anmended Charge, was appealed to the Board. On May 21,

1991, the Board summarily affirnmed the Regional Attorney's

di sm ssal of the charge that the District
discrimnated/retaliated against you in handling your nerit
systenms appeal. (San Diego Unified School District (1991) PERB
Deci si on No. 879)

“For the reasons indicated in Footnote No. 2 above, the
additional allegation (EERA section 3543.6(c)), is being
di sm ssed.

*Tolling only occurs if the Agreement provides for binding
arbitration, which inthis case it does (Article XIIl, section
5.D.1.b.), and only during the period it takes to exhaust the
grievance_machinery, EERA section 3541.5(a).
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Second, the above additional facts or argunents in the First
Amendnent are insufficient to show clear evidence of CSEA s

unl awful notivation toward you, or bad faith conduct by the

uni on, even assum ng CSEA owed you a duty in this case. As noted
in the attached letter dated May 14, 1991, it was not

i nappropriate for you to file a Merit System Rules Conplaint in
February 1990 regarding the entire Decenber 1989 incident.

Pl eading or raising a bare allegation w thout sufficient
supporting facts is insufficient for purposes of alleging a prinm
facie case. California_State_University_(Ponona) (1988) PERB
Deci sion No. 710-H  Negligence or poor judgnent by the union are
insufficient to violate the duty of fair representation. United

. Teachers of Los Angeles (Collins) (1983) PERB Decision No. 258.

.Third, as pointed out in the attached letter dated May 14, 1991,
it appears that CSEA does not owe you a duty of fair
representation in this matter, including pursuing your Merit
System Rul es Conplaint. This is because CSEA does not control
the exclusive neans to obtain a renedy in such matters.  See-San
Franci sco_Cl assroom Teachers Associ ation. CTA/ NEA (Chest angue)
(1985) PERB Decision No. 544 and California Faculty Assocl ation
(Ponerantsev) (1988) PERB Deci si on No. 698 H. _

N an1therefore dlsn155|ng the charge and Flrst Anendnent mnthout
| eave to anmend based on the facts ‘and reasons contai ned above and
in ny attached May 14, 1991 letter.

Right to Appeal

Pursuant to Public Enploynment Relations Board regul ations, you
may obtain a review of this dismssal of the charge by filing an
appeal to the Board itself within twenty (20) cal endar days after
- service of this dismssal (California Code of Regulations, title
8, section 32635(a)). To be tinely filed, the original and five
copi es of such appeal nmust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by

tel egraph, certified or Express United States mail postmarked no
later than the last date set for filing (California

Adm ni strative Code, title 8, section 32135). Code of GCivil
Procedure section 1013 shall apply. The Board's address is:

Public Enploynent Rel ations Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty cal endar days
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follow ng the date of service of the appeal (California Code of
Regul ations, title 8, section 32635(b)). :

Service

Al l docunents authorized to be filed herein nust also be "served
upon all parties to the proceeding, and a "proof of service" nust
-acconpany each copy of a docunent served upon a party or filed
with the Board itself. (See California Code of Regul ations,
title 8, section 32140 for the required contents and a sanple
form) The docunent will be considered properly "served" when
personal ly delivered or deposited in the first-class mail postage
paid and properly addressed.

Extension_of Tine

A request for an extension of tinme in which to file a docunent
with the Board itself nmust be in witing and filed with the Board
at the previously noted address. A request for an extension nust
be filed at |least three cal endar days before the expiration of
the tinme required for filing the docunent. The request nust

i ndi cate good cause for and, if known, the position of each other
party regarding the extension, and shall be acconpani ed by proof
of service of the request upon each party (California Code of
Regul ations, title 8, section 32132). '

Final Date
“If no appeal is filed wwthin the specified tine [imts, the
dism ssal will becone final when the tine limts have expired.
Si ncerely,

JOHN W SPI TTLER
Cbneralcnunseb;

By

Merc S. Hurwitz
Regi onal Attorney

At t achnent

cc: WIlliamC Heath, Deputy Chief Counse
California School Enpl oyees Assn.



R .
STATE OF CALIFORNIA . PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Boulevard, Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

May 14, 1991

Steve A. Lohmann

Re: Steve Lohmann v. California School Enpl oyees
Associ ation. Unfair Practice Charge No. LA-CO 544
WARNI NG_LETTER -

Dear M. Lohmann:

The above-referenced charge was filed on August 22, 1990. It was
pl aced i n abeyance on January 16, 1991, and is nowofficially
bei ng taken out of abeyance, essentially due to your request. .
You allege that the California School Enployees Associ ation (CSEA
or Association) violated the Educat’i onal Enpl oynent Rel ati ons' Act
(EERA), Governnent Code section 3543. 6(c)? through its actions or

At the time this case was placed in abeyance on January 16,
199t —vyou—Trndrcated—you were going to try -and obtain sone furt her
information about this case. On or about April 1,, 1991, |
recei ved your unsigned |letter dated March 28, 1991, whi ch
indicated, in part, that you wi shed to anend t he charge. | left
a nunber of nessages for you to call me. On or about April 25,
1991, we tal ked and you repeated your desire to anend. You
requested that | provide you with information that would indicate
all the allegations you are maki ng agai nst CSEA (whether found in
your two unfair practice charges or in our telephone
conversations prior to the abeyance). You preferred not to
provide ne with any additional information at that tine.

°This case is being viewed as involving the union's duty of
fair representation (DFR) under EERA because you are enpl oyed by
the San Diego Unified School District (District). The duty is
expressed in EERA section 3544.9 which provides that

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative for
t he purpose of neeting and negotiating shal
fairly represent each and every enployee in
the appropriate unit.
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om ssions to act on your behalf. At all tines relevant hereto,
you have been an enpl oyee of the District working as a gardener.

My investigation and the charge reveal ed the follow ng
information.® On December 11, 1989, you were involved in an
allegedly unfair interview for pronotion in which you were not

sel ected. Around Decenber 12, 1989, you contacted Steve Burrell
a CSEA Field Rep. for assistance. He asked you to call himlater
in the week and that he would ook into the matter. On Decenber
15, 1989, you spoke to M. Burrell. He indicated he had spoken
to Darrel Rogers, Supervisor, as to why you did not get the job.
M. Rogers advised himthat you did not do well on the interview,
but invited you and M. Burrell to neet and discuss the matter.
You declined to meet since you already spoke with M. Rogers.

You advised M. Burrell that you would contact M chael Cashman,
Director of Personnel, M. Rogers' supervisor. On Decenber 15,
1990, you then called M. Cashman and indicated that you had a
formal conpl aint and possi ble discrimnation charge. He _
requested that you submt a nmenorandum which he would review upon
returning fromhis vacation on January 2, . 1990. On Decenber 18,

1989, you l|earned that Bruce Bremmrer was selected for the job on
Decenber 11, 1989, before you were even interviewed for that
‘position. On January 2, 1990, you sent a nmenorandumto

M. Cashman entitled "Denial of Merit System Rule rights
pertaining to pronotion and discrimnation.” On February 5,

1990, you and M. Burrell nmet with M. Rogers, M. Cashman and
M. James R Rhetta, Director of Cassified Personnel, to discuss
your claim No resol ution was reached. _

Violations of the DFR are enforced through EERA section
3543.6(b). Also, the EERA section 3543.6(c) violation involves a
union's refusal or failure to neet and negotiate in good faith
with a public school enployer. There are few facts in this
charge to indicate a violation of this type. For that reason,
this allegation wll not be treated in detail. Furthernore, an

i ndi vi dual does not have standing to raise this type of

violation. Oxnard School District (Gorcey & Tripp). (1980) PERB
Decision No. 667. Thus, this allegation is being dism ssed.

YFactual information was al so obtained from severa
t el ephone conversations we had in January 1991 and from your
conpani on case, Lohmann v. San Diego Unified School District.
Unfair Practice Charge No. LA-CE-3020, First Amended Char ge,
whi ch was dism ssed on March 11, 1991, and is currently on appea
to the Board.
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You di scovered on or about February 9, 1990 that the District
violated their adm nistrative procedures. Since you desired to
file a conplaint under the Merit SystemRules, M. Burrell

assi sted you on February 9, 1990, to the extent of having your
conpl ai nt” typed at CSEA's office.* That same day, M. Burrel
also called M. Rhetta, while you were there, regarding
procedures not being followed in your case. M. Rhetta suggested
that a neeting be scheduled to discuss this. M. Burrell stated
to you that he would discuss the matter with M. George Russell,
Assi stant to the Superintendent for Personnel Services, to
determine if sonething could be worked out. You filed your
initial Merit System Rules Conplaint on February 15, 1990 and
revised it on February 20, 1990. You contend that on February
15, 1990, M. Rhetta advised you to file an adm nistrative
procedures violation on.a Merit System Rules conplaint form
‘know ng that it should have been filed as a grievance by the

uni on. : ' .

Next, you allege that M. Rhetta nmade his decision denying your
Merit System Conpl aint on February 22, 1990. You essentially
contend, in part, that proper or standard procedures were not
followed in that (1) the District, in part, violated their

adm ni strative procedures in Decenber 1989 and (2) M. Rhetta.
incorrectly and/or know ngly advised you on February 15, 1990 to
file this issue on a Merit System Rules conplaint forminstead of
as a grievance filed by the union. In your First Anended Charge
in your case against the District, Unfair Practice Charge No.
LA- CE- 3020, you contend that in spite of M. Rhetta's incorrect
advice, "M union representative should have realized this was
not the correct procedure to followin this matter. H s
negligence resulted in this conplaint not being handled in a
timely manner." (Article XIIl, section 6.M of the Collective
Bar gai ni ng Agreenent (Agreenent) between the District and the
uni on, states that "Actions to challenge the Merit System
procedures and policies of the District, . . . or to appeal the
District's adherence to or application of any of the

af orenmenti oned shall not be undertaken through the grievance
procedure." (Enphasis added.) Thus, M. Rhetta's advice and
your Merit System Conplaint in February 1990 regarding the entire
Decenber 1989 incident do not appear to be inappropriate. You
al so argue that only the union can file grievances over
violations of the District's admnistrative procedures. You

“The Association has indicated that in its experience,
. this conplaint procedure is nmerely a process for rubber-
st anpi ng enpl oyer actions.”
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poi nt out that the Agreenent at Article 111, Enployee

Organi zation Rights, Section 11, Admnistrative Regul ati ons and
Procedures, states that "The District will provide the Union one

(1) set of Adm nistrative Regulations & Procedures and revisions
thereto." Section 19, Rights Gievable, states that "R ghts

granted by this Article 11l shall be grievable only by the
Union." This only neans that should the union not be given one
set, only it can file a grievance. It does not nean that only

the union can grieve violations of the Adm nistrative Regul ations.
& Procedures.)

Next, you allege that you appeal ed® to M. George Russell, and he
"either knowng (sic) or negligently allowed this inappropriate
procedure to continue." After M. Rhetta's decision on February

.22, 1990, you tried on numerous occasions to reach your
representative, M. Burrell.® In or about March 1990, you asked
Ms. Tonpkins if she was able to reach M. Burrell, in order to
prepare for an upcomng Merit System investigatory neeting wth
the fact-finder. You requested copies of M. Burrell's notes of
t he above-referenced February 5, 1990 neeting. Ms. Tonpkins
~called you back and stated 'There are no notes and there is no
way to reach M. Burrell.' You requested that Ms. Tonpkins al so
attend the:neeting with the fact-finder. She. advi sed you that -
she woul d acconpany you, but that she had never attended such a
meeting.’ On April 16, 1990, you called Ms. Tonpkins and gave
her the April 18, 1990 fact-finder's neeting date. Ms. Tonpkins
advi sed you that she was unable to attend, but gave no reason.

°You appeal ed to M. Russell on March 2, 1990, and net with
hi mon March 28, 1990.

®The Association has indicated that effective March 1, 1990,
CSEA Field Rep. Cherri Tompkins was tenporarily assigned to this
bargaining unit, since M. Burrell went on a one-year |eave of
absence. You previously suspected that the D strict sonehow
caused M. Burrell's departure, but you have not been able to
provide ne with any evidence to support this theory.

on April 14, 1991, you in fact received the District's
notification of the fact-finder's hearing/ neeting scheduled for
April 18, 1991. The procedure was to begin at 2:30 p.m You
were scheduled to neet with the appointed fact-finder, M.
Raynond J. Bl ake, at 3:00 p.m in M. Rhetta's office.

8The Associ ation contends that you called to inform
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Ms. Tonpkins suggested that you call the l|ocal chapter President.
You were unable to reach the President as she was on | eave. You
| earned that the InterimPresident, WIIly Surbrook, was also on
| eave and woul d not return to work until the late afternoon on
April 18, 1990. Upon receiving Ms. Tonpkins' letter on April 18,
1990, you called her and indicated you had just received her
|etter (which you contend outlined her reasons for not attending
the April 18, 1990 neeting with the fact-finder). You told her
that you were not notified of the neeting until April 14, 1990.
She told you that it did not seemright and there was nothing she
could do except to wish you good luck at the April 18, 1990
meeting. You attended the April 18, 1990 neeting al one and did
not request a continuance or postponenent. You allege that
M. Blake, the Merit SystemRules fact-finder, unfairly decided
- your case.” He "either knowing (sic) or negligently. decided on an
"~ Adm ni strative Procedure violation when he no (sic) right or
-authority to do so." You further allege that since M. Bl ake
took tinme to decide this matter, he increased his arbitrator's
“stipend, which resulted in M. Lohmann being charged an unfair
amount . (The Merit System Rules for O assified Enpl oyees
‘provide at Article Xl, section 5.d.(3) that if the appeal is
deni ed, the appellant and the Board of Education will share _
-equally in the cost of the fact-finder's stipend.. Here, your..
share was $213.86, which was in fact later refunded to you by the
uni on.)

After M. Blake's decision, you called CSEA for the tel ephone
nunber of . a union attorney. You were referred to Field
Representative, JimBrown, M. Burrell's replacenent, who
referred you to Patrick Prezioso, CSEA Field Director

Ms. Tonpkins of the April 18, 1990 neeting and to find out who
woul d pay your portion of the fact-finder's fee or stipend if
your appeal was denied. The Association acknow edges she was
aware you were pursuing a Merit System Conplaint. Contrary to
your assertions, the Association denies Ms. Tonpkins received any
request to attend a neeting in that regard. M. Tonpkins sent
you a confirmng letter dated April 17, 1990. The Associ ation
points out that the letter concerns your failure to nake a tinely
request for financial assistance fromthe |ocal CSEA chapter, as
Policy 605 (D rect Assistance to Chapters) was not adhered to.
(You attached.the April 17, 1990 letter and only 2 of the 3 pages
containing Policy 605 to your unfair practice charge.)

M. Blake submitted the fact-finder's Review and Advisory
Decision in favor of the District on April 23, 1990.
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M. Prezioso wanted to hear about your case and a May 4, 1990
meeting was set up. On May 4, 1990, you net with M. Prezioso,
M. Brown and Ms. Tonpkins about your case, and provi ded them
with the avail abl e docunentation. ** M. Prezioso indicated he
would try to get the union to rei nburse you for the $213. 86, and
that M. Brown would | ook into your case. '

Next, you allege that on May 5, 1990, you appeal ed the fact-
finder's decision to Superlntendent Thomas Payzant and asked him
to l ook into the case. On May 18, 1990, in denying your

appeal, you allege that "He negllgently al lowed this violation®?

of the Union Contract to go uncorrected. He stated in his
decision 'This was not a matter relative to a union contract but
dealt strictly with Adm nistration of the Merit System Rul es and,
~as such, was totally in the hands of the fact-finder.""

On May 31, 1990, you net with M. Brown to reviewthe case. He
~stated that the District violated some of your.rights and that he
woul d review the case, take it to the District again, or possibly
"continue the conplaint to the State Board."* M. Brown
indicated that the first step was to obtain rei nbursenent of the
$213.86 (one-half the fact-finder's stipend). You were advised
-to ask your | ocal chapter to request reinbursenent: fromthe

uni on, which you did.®* You allege that you called M. Brown on
or about July 26, 1990 for an update on your conplaint. He

advi sed you that there was nothing nore he could do, but was
still attenpting to obtain the reinbursement. On August 3, 1990,
you asked M. Brown to indicate in witing the reason he was not

%The uni on contends that the May 4, 1990 neeting concerned
your request for reinbursenent of the fee.

YAs requested, you provided a copy of your appeal to the
uni on before you submtted it to the District. Your appeal
stated at one point, regarding the April 18, 1990 neeting with
M. Blake, . .. "I could not get union (CSEA) aSS|stance or

representative (sic) because of the short notice . :

21t is unclear which exact violation you are referring to
here.

Blt is unclear which "board" is being referred to here.

“The Association contends that you met M. Brown on May 31,
1990 to di scuss possible reinbursenment and the feasibility of
recommendi ng your case for litigation.
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pursuing the case. He advised you he could not do that. Later

I n August 1990, he indicated you were going to be reinbursed for
the fact-finder's fee. You net that afternoon and received the
union's $213.86 check dated July 24, 1990. Upon asking M. Brown
again to indicate in witing the reason he would not pursue the
case further, he stated, 'You had your day in court and it was

bi nding arbitration,' and 'Wy did you go to the fact-finding
meeting al one?' '®* You were unhappy with M. Brown's attitude,
specifically, his refusal to put in witing the reason your
appeal was not being continued. You then requested that M.
Brown ask M. Prezioso to call you. You allege that he called
you on August 17, 1990 and you reiterated your request for a
letter indicating the reason CSEA was not pursuing your conplaint
further. M. Prezioso refused to provide a letter, but did refer
you to your local chapter, as any further union action on this
matter needed to start there.

You contend that although you used best efforts to follow union
procedures, you were denied union representation in dealing with
the District. You were especially disturbed by CSEA's failure to
hel p you pursue a further appeal in your case in light of the
fact the union did not represent you at the April 18, 1990 fact-
“finding neeting. ' S EEERT - :

The charge fails to state a prima facie case. First, EERA
section 3541.5(a) provides that the Board shall not issue a
conpl ai nt based upon an alleged unfair practice occurring nore
than six nonths prior to the filing of the charge. Therefore,
all allegations of unlawful conduct occurring prior to February
22, 1990 are untinely and will be di sm ssed.

% 1n aletter dated August 21, 1990, M. Brown confirmed
your tel ephone conversation with himon Saturday, August 19,
1990. You were advised to nmake a litigation request regarding
the fact-finder's decision to your |ocal CSEA chapter. Furt her,
you were advised that if your request was denied, you could
appeal to the Association. M. Jan Henry, your Chapter
President, was willing to bring your request to the next neeting
of the Chapter's Executive Board for a second consideration. The
Associ ation noted that your earlier litigation request was denied
after you failed to attend the local chapter neeting to explain
your case. Further, that as of Septenber 20, 1990, the date the
Association informally responded to this unfair practice charge,
you had not presented another request to your |ocal chapter.
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Second, you have generally alleged that, CSEA, the exclusive
representative denied you the right to fair representation

guar ant eed by EERA section 3544.9 and thereby violated section
EERA 3543.6(b). The duty of fair representation inposed on the
excl usive representative extends to grievance handling. FErenont
Teachers Association (King) (1980) PERB Decision No. 125; United
Teachers of Los Angeles (Collins) (1983) PERB Deci sion No. 258.
In order to state a prima facie violation of this section of the
EERA, a Charging Party nust show that the Association's conduct
was arbitrary, discrimnatory, or in bad faith. In United
Teachers of Los Angeles (Collins)s Id., the Public Enploynent

Rel at1 ons Board (PERB) stated:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnent in handling a grievance does not
constitute a breach of the union's duty.

A union may exercise its discretion to
determ ne how far to pursue a grievance on
the enployee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are mnimal.

In order to state a prina facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:

. must, at a mninmum include an
assertion of sufficient facts fromwhich it
becones apparent how or in what nmanner the
excl usive representative's action or inaction
was wi thout a rational basis or devoid of
honest judgnent. Reed District Teachers
Associ ation. CTA/ NEA (Reyes) (1983) PERB

Deci sion No. 332, citing Rocklin Teachers

Pr of essi onal __Associ ation_(Ronero) (1980) PERB
Deci si on No. 124.

Assum ng CSEA owed you a duty in this case, based on the above
facts and all egations, the union acted properly in this matter.,
Insufficient facts are alleged to indicate that the action or

i naction by the union was arbitrary, discrimnatory, or in bad
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faith. The fact-finder's stipend was ultimtely refunded to you.
No grievance was filed or requested to be filed under the
Agreenent regarding your failure to be selected for pronotion.
Based upon all the above, your Merit System Conplaint regarding

t he Decenber 1989 incident was an appropriate vehicle. The
inaction by CSEA to file a formal grievance involving this entire

matter, including an alleged violation of the District's
Admi nistrative Regulations & Procedures, appears appropriate.
Next, if there was insufficient tine to obtain representation for

the April 18, 1990 fact-finding nmeeting, you could have, but did
not ask for a postponenent. Next, CSEA did not refuse your
requests for litigation after the superintendent denied your
appeal. The union requested that you foll ow procedures and neke
a formal request to bring litigation to your |ocal chapter, which
you apparently failed to do.

Third, it is likely that CSEA in fact owes you no-duty of fair
-representation in this matter including pursuing your Mrit
- System Rul es Conpl ai nt since CSEA does not control the exclusive
means to obtain a renmedy in such matters. See San Francisco
G assroom Teachers Association, _CTA/ NEA (Chestangue) (1985) PERB
Deci sion No. 544 and California Faculty_Association (1988) PERB
-~Decision No 698-H  You were permtted to, and did file your own -
conpl ai nt under the Merit System Rules. The decision of the
Superintendent in denying your appeal was the final |evel of
appeal. This procedure is independent of and wholly outside the
grievance procedure in the Agreenent between CSEA and the
District. Also, the union has indicated that "CSEA does offer
services, such as litigation, in addition to those services for
which it has a duty of fair representation, but unless the
probl em is personal and outside of the enploynent rel ationship,
all such services nust be initially requested through the I ocal
chapter.” You failed to follow this procedure.

For these reasons, the charge as presently witten does not state
a prima facie case. If there are factual inaccuracies in this
letter or any additional facts that would correct the
defi ci enci es expl ai ned above, please anmend the charge
accordingly. The anended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled First Anended
Charge. contain all the facts and allegations you wi sh to make,
and nust be signed under penalty of perjury by the charging
party. The anended charge nust be served on the respondent!® and

®WliliamC. Heath, Dep. Chief Counsel, CSEA, Post Ofice
Box 640, San Jose, California 95106.
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the original proof of service nust be filed with PERB. If I do
not receive an anmended charge or wi thdrawal from you before

May 21, 1991, | shall dism ss your charge. |If you have any
gquestions, please call nme at (213) 736-3127.

Si ncerely,

Marc S. Hurwitz
Regi onal Attorney



