STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

REYNALDO HERNANDEZ,
Charging Party, ) Case No. LA-CE-3084

V. ) PERB Deci sion No. 901

~— N

N—r

SAN DI EGO UNI FIED SCHOOL DI STRICT, )  Septenber 19, 1991
Respondent . ;
)

Appearances: Reynal do Hernandez, on his own behalf; Jose A
Gonzal es, Attorney, for San D ego Unified School District.

Bef ore Hesse, Chairperson; Shank and Carlyle, Menbers.
DE I AND DER

CARLYLE, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Reynal do Her nandez
(Hernandez) of a Board agent's dism ssal (attached hereto) of
his charge that the San Diego Unified School District violated
section 3543.5(a) and (b)! of the Educational Enpl oynent
Rel ati ons Act (EERA).? W have reviewed the Board agent's
di sm ssal and, finding it to be free of prejudicial error, adopt
it as the decision of the Board itself.

The unfair practice charge in Case No. LA-CE-3084 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chai r person Hesse and Menber Shank joined in this Decision.

'Her nandez does not appeal the disnmissal of an alleged
vi ol ation of 3543.5(b) as he states that he withdrew the all eged
violation of this section.

’EERA is codified at Government Code section 3540 et seq.



STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

N, Los Angeles Regional Office

®, 3530 Wilshire Boulevard, Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

May 30, 1991

Reynal do Her nandez

Re: DI SM SSAL AND REFUSAL TO | SSUE COVPLAI NT, Unfair
Practice Charge No. LA-CE-3084, Reynal do Hernandez v.
San Diego Unified School District

Dear M_. Hernandez:

| indicated to you in ny attached letter dated May 23, 1991, that
t he above-referenced charge did not state a prim facie case. '
You were advised that if there were any factual inaccuracies or
addi tional facts that would correct the deficiencies explained in
that letter, you should anend the charge accordingly. You were
further advised that unless you anended the charge to state a
prima facie case, or wwthdrew it prior to May 30, 1991, the
charge woul d be di sm ssed.

| have not received either a reqUest for withdrawal or an anended

charge. On Novenber 29, 1991, however, | received fromyou a .
witten Statement in response to ny May 23 letter. The Statenent
rai ses only one new issue: it asserts that it would be futile . -

for you to use the grievance procedure to challenge the
District's alleged breach of the collective bargaining agreenent
with respect to academc class size. Neither the Statenent nor
t he charge, however, contains factual allegations that
demonstrate such futility.” For exanple, there is no allegation
that you ever even attenpted to file a grievance on this issue.
| am therefore dism ssing the charge based on the facts and
reasons contained innm My 23 letter.

Ri ght to Appeal
EgrgganL;Lo Publ i ¢ Enpl oynent Rel ati ons Board regul ati ons, you'

may obtain a review of this dismssal” of the charge by filjng_an"*
appeal to the Board itself within twenty (20) cal endar days att;er
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service of this dismssal (California Code of Regulations, title
8, section 32635(a)). To be tinely filed, the original and five
copi es of such appeal nust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by

tel egraph, certified or Express United States mail postnmarked no
| ater than the |ast date set for filing (California

Adm ni strative Code, title 8, section 32135). Code of Civil
Procedure section 1013 shall apply. The Board' s address is:

Publ i c Enpl oynent Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinmely appeal of the refusal to.issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in-opposition within twenty cal endar days
follow ng the date of service of the appeal (California Code of
Regul ations, title 8, section 32635(b)).

Servijce

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service" nust
acconpany each copy of a.docurent served upon a party or filed
with the Board itself. (See California Code of Regulations,
title 8, section 32140 for the required contents and a sanple
form) The docurment will bé considered properly ‘"served" when
personally delivered or depositéd in the first-class mail postage
paid and properly addressed. “ '

Ext lon of Ti

A request for an extension of tinme in which to file a docunment
with the Board itself nust be in witing and filed with the Board
at the previously noted address. A request for an extension nust
be filed at |east three cal endar days before the expiration of
the time required for filing the document. The request nust

i ndi cate good cause for and, "if known, the position of each other
party regarding the extension, and shall be acconpani ed by proof
of service of the request upon each party (California Code of
Regul ations, title 8, section 32132).
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Einal Date
|f no appeal is filed wthin the specified tine limts, the
dismssal will becone final when the tine Iimts have expired,

Si ncerely,

JOHN W SPI TTLER
General Counsel

Thormas J. Al en
Regi onal Attorney

At t achnment

cc: Jose A. (Gonzal es
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PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3S30 Wilshire Boulevard, Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

May 23, 1991

Reynal do Her nandez

Re: WARNI NG LETTER, Unfair Practice Charge No. LA-CE-3084,
Reynal do Hernandez v. San D ego Unified School District

Dear M. _Hernandez:

In the above-referenced charge, you allege that the San Diego
Unified School District (District) interfered with your rights
under the Educational Enploynent Relations Act (EERA), in alleged
V|olat|on of Governnent Code sections 3543.5(a) and (b) of the
EERA. !

My investigation of this charge reveals the follow ng facts.

You are enployed by the District as a teacher of Spanish and
physi cal education at the secondary level, in a bargaining unit
for which the San D ego Teachers Association (Association) is the
exclusive representative. On July 1, 1989, the District and the
Associ ation entered into a collective bargalnlng agreenent for a
t hree-year period ending June 30, 1992.2 The agreenent provides
inArticle VI ("Wages"), Section 1 ("Salary Schedul e"), :
Paragraph A, that the salary schedule shall be increased each
year based on "the cost-of-living, COLA, (inflation) adjustnent

funded by the state each year." The agreenment also provides, in
Article XIIl ("Qass Size"), Section 4 ("Secondary"), Paragraph
B, "Academc classes will average no nore than thirty-six (36)
pupils each," but in Paragraph C of the sane section it provides,
"Classes in . . . physical education nmay exceed the average size
established for other classes.” The agreenent further provides,

1t is not clear why you allege that the District violated
Government code section 3543.5(b), which nakes it unlawful to
deny enpl oyee organi zations their rights under the EERA No
deni al of an enployee organi zation's rights under the EERA is
al | eged.

’According to records of the Public Enploynent Relations _
Board, of which official notice may be taken, the agreenent was
ratified on Novenber 29, 1988.
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in Article XV ("QGievance Procedure"), Section 5 ("Sep Four -
Arbitration"), for binding arbitration of grievances.

You all ege that the operation of the agreenent inpinged on your
freedomas a citizen to vote your conscience in the state-w de
general election on Novenber 6, 1990. Apparently your conscience
inpell ed you to vote for one gubernatorial candi date, who had not
prom sed a cost-of-living adjustnment, while the operation of the
agreenent inpelled you to vote for another candi date,” who had
prom sed such an adjustment. You also allege that the
agreenent's failure to limt physical education class sizes
creates an unsafe situation. Furthernore, you allege that the
District breached the agreenent in the 1989-90 school year, by
requiring you to teach two academ c classes in excess of the
36-pupil limtation, one of thema Spanish class with 44 pupils.

You filed your unfair practice charge on May 6, 1991.

The unfair practice charge does not state a violation of the EERA
within the jurisdiction of the Public Enploynment Relations Board
(PERB), for the reasons that follow. - :

Gover nment Code section 3541.5(a) forbids PERB to "issue a
conplaint in respect of any charge based upon an alleged unfair
practice occurring nore than six nonths prior to the filing of
the charge.” Your charge alleges that the District commtted
unfair practices by entering into the current collective

bar gai ni ng agreenent in 1989 and by breaching that agreenent in
1989-90. These alleged unfair practices occurred nore than six
nont hs before you filed your charge on May 6, 1991. The

all egations are therefore untinely.

Even if your allegations about the agreement had been tinely,
they woul d not state a violation of the EERA. Governnment Code
section 3543 of the EERA defines the rights of enployees under
the EERA. The EERA does not guarantee enployees the right to
vote in general elections free fromthe influence of financial
self-interest. Also, the EERA does not in itself guarantee
enpl oyees a safe working situation, although it does give

enpl oyees the right to raise and to collectively bargain issues
that concern their safety.

Simlarly, even if your allegation about the breach of the
agreenent had been tinely, it would not state a violation of the
EERA that you have standing to allege. Governnent Code section
3541.5(b) of the EERA forbids PERB to "issue a conplaint on any
charge based on alleged violation of such an agreenent that woul d
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not al so constitute an unfair practice under this chapter [the
EERA]." The alleged violation of the agreenent here would
constitute an unfair practice only if it anobunted to an
unbar gai ned change of policy. Gant Joint Union Hi gh Schoo
District (1982) PERB Decision No. 196. An unbargai ned change of
policy would violate Governnment Code section 3543.5(c) of the
EERA, but only the exclusive representative has standing to

al l ege such a violation; individual enployees do not. Oxnard
School _District (1988) PERB Decision No. 667.

" There is yet one nore reason why your allegation about the breach
of the agreenent fails to state a violation of the EERA within
PERB's jurisdiction. Governnment Code Section 3541.5(a)(2) of the
EERA states, in pertinent part, that PERB

shall not. . . issue a conplaint against
conduct al so prohibited by the provisions of
the. . . [collective bargaining agreenent in

effect] between the parties until the

gri evance machinery of the agreenent, if it
exists and covers the matter at issue, has
been exhausted either by settlenment or

bi nding arbitration.

In Lake El sinore School District, (1987) PERB Decision No. 646,
PERB held that this section established a jurisdictional rule
requiring that a charge be disnm ssed and deferred if: (1) the

. grievance machinery of the agreenent covers the matter at issue
and culmnates in binding arbitration; and, (2) the conduct
conplained of in the unfair practice charge is prohibited by the
provi sions of the agreenent between the parties. PERB Rule-
32620(b) (5) (California Code of Regulations, title 8,

section 32620(b)(5)) also requires the investigating board agent
to dismss a charge where the allegations are properly deferred
to binding arbitration.

These standards are net with respect to this case. First, the
grievance machinery of the agreenment covers the dispute raised by
the unfair practice charge and culmnates in binding arbitration.
Second, the conduct conplained of in this charge, that the
District required you to teach academ c classes with nore than 36
pupils, is arguably prohibited by Article XIl1, Section 4,

Par agraph B, of the agreenent.

For all these reasons, the charge as presently witten does not
state a prima facie case within PERB's jurisdiction. |If you fee
that there are any factual inaccuracies in this letter or any
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additional facts which would require a different conclusion than
- the one expl ained above, please amend the charge accordingly.
Thi s amended charge should be prepared on a standard PERB unfair
practice charge formclearly l|labeled First Arended Charge,
contain all the facts and all egations you wish to make, and be

si gned under penalty of perjury by the charging party. The
anended charge mnmust be served on the respondent and the original
proof of service nmust be filed with PERB. If | do not receive an
anmended charge or withdrawal fromyou before

May 30, 1991, | shall dism ss your charge without |eave to anend.
| f you have any questions on how to proceed, please call nme at
(213) 736-3127. _

Si ncerely,

- Thormas J. Allen
Regi onal Attorney

TJA: eb



