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DECI SI ON

HESSE, Chairperson: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on appeal by
the Bal dwi n Park Education Association, CTA/ NEA (Associ ation) of
an adm nistrative |aw judge's (ALJ) proposed decision (attached
hereto) which dismssed the Association's allegations that the
Bal dwin Park Unified School District (District) violated section
3543.5(e) and, derivatively, (a) and (b) of the Educati onal
Enpl oynent Rel ations Act (EERA).! Specifically, the Association

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Government Code. Section 3543.5 states, in pertinent
part:

It shall be unlawful for a public school
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to



alleged that the District violated section 3543.5(e) by insisting
= t0o. 1 nmpasse on a proposal for advisory arbitration. The Board has
reviewed the stipulated record, proposed decision, Association's
exceptions, and District's response thereto, and finds the ALJ's
~findings of fact and conclusions of lawto be free of prejudicial-
error and therefore adopts them as the decision of the Board
itself consistent with the follow ng di scussion.
ASSQOCI ATI ON' S EXCEPTI ONS

The Association filed five exceptions to the proposed
- decision. The Association excepts to the ALJ's concl usions
-t hat: (1) the EERA does not require binding arbitration; - (2)

advisory arbitration falls within the scope of bargai ning and

di scri m nate agai nst enpl oyees, or otherw se

to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
~guaranteed by this chapter.. For purposes of

this subdivision, "enployee" includes an

applicant for enploynment or reenploynent.

(b) Deny to enpl oyee organi zations rights
guaranteed to themby this chapter.

(e) Refuse to participate in good faith in
the i npasse procedure set forth in Article 9
(comrencing with Section 3548).

Al t hough the conpl aint and proposed decision state the

Associ ation alleged the District violated section 3543.5(e)
and, derivatively, (a) and (b), the Board has discontinued the
practice of derivative violations. (See The_Regents of the
University of California (California Nurses Association). (1989
PERB Deci sion No. 722-H, p. 10,. citing Tahoe-Truckee Unified
School District (1988) PERB Decision .-No. 668.) As the Board
affirms the ALJ's dism ssal of the unfair practice charge and
conplaint in this case, there is no prejudice to the parties
due to the use of the derivative violation term nol ogy.
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is a mandatory subject of bargaining; (3) as long as grievance

~2+resolution’'is a mandatory subject of bargaining, the various

manners or processes used to resolve those grievances are
automati cal | y mandatory subjects of bargaining; (4) the
- Association's argunents are fatally flawed by its inability
to overcone established PERB precedent; and (5) the advisory
arbitration clause in the parties' collective bargaining
agreement is significantly different fr6n1the | anguage of nost
advi sory arbitration clauses, and is not a nandatory subject
of bargai ni ng. |
In its brief in support of exceptions, the Association

-merely repeats previous argunments which were addressed by the

. ALJ in her proposed decision. First, the Association asserts
‘«‘that EERA section 3543.2, and its references to sections 3548.5,
. 3548.6, 3548.7 and 3548.8, nean that -the grievance procedure,:
defined as within the scope of representation, is limted to
bi nding arbitration. The Association argues that these statutory
sections evidence a clear legislative intent to require binding
arbitration in any agreenent which contains arbitration
procedures. Because advisory arbitration renders the entire
contract unenforceable and therefore nonbinding on the District,
in violation of section 3540.1(h), the Association contends
advisory arbitration is a nonmandatory or perm ssive subject of
bargai ning. Therefore, the District's insistence to inpasse on
the inclusion of an advisory arbitration clause is per se bad

faith bargaining.



Next, the Association argues that the nodified Anahei mtest
.~ 15 applicable to the case, and that the subject of advisory
arbitration is not mandatory because it cannot neet the third

prong of the test. (See Anaheim Union Hi gh School District

(1981) PERB Decision No. 177 [Anahein]. as nodified in South Bay
Uni on School District (1990) PERB Decision No. 791 [South Bay].
-affd. South Bay_Union School District v. PERB/ Southwest Teachers

Associ ation. CTA/NEA (1991) 228 Cal . App.3d 502 [279 Cal . Rptr.

135].) The Association argues that advisory arbitration inhibits
the effective operation of the union by eviscerating the union's
right to negotiate on behalf of the enployees. Additionally, the
- Associ ation argues advisory arbitration allows the District to
make a final and binding decision on every grievance. Therefore,
“there is no true advocacy process. |In essence, the Association
objects to advisory arbitration because it allows the enployer
to violate the agreenent at will, while the Association is held
to the terns of the agr eenent .

Finally, the Association argues that the ALJ's reliance on

t he | anguage in Anaheim Gty_School District (1983) PERB Deci sion

No. 364 (Anaheim CSD) is msplaced. The Association states the

| anguage regardi ng whether advisory arbitration is within the
scope of bargaining should be regarded as nere dicta. Even if
the language is not regarded as dicta, the Association urges the

Board to reject the logic of Anaheim CSD, and find that advisory

arbitration is not a mandatory subject of bargaining.



DISTRICT S _OPPOSI TI ON_TQ EXCEPTI ONS

In its opposition, the District urges the Board to affirm
t he proposed decision. The District first argues that the
| anguage in Anaheim CSD is not dicta. The District argues the
Board was required to reach the conclusion that a grievance
procedure culmnating in advisory arbitration is also negotiable
in order to determ ne whether a violation had occurred. In
addi tion, the Association has provided no plausible argunment in
support of its assertion that the |anguage is dicta. Further,
there is nothing on the face of the Board's decision to suggest
~ that its conclusion regarding the negotiability of advisory
arbitration was nerely dicta. Finally, the D strict notes that

t he Associ ation has provided absolutely no basis on which the

~-Board could conclude that .the precedent established in Anaheim

‘CSD is erroneous and should be overrul ed.

Wth regard to the Association's interpretation of the
statutory provisions of EERA, the District argues that the
- Associ ation has msread the |anguage of the statute. The
District asserts that the express |anguage of the statute does
not create an obligation to agree to binding arbitration. The
District notes that section 3548.5 is phrased perm ssively:

A public school enployer and an excl usive

representation . . . _may include in the
agreenent procedures for final and binding
arbitration . . . . [ Emphasis in quote.]

Wth regard to the use of the nodified Anaheimtest, the
District notes that the Board, in a subsequent case, rejected the
anal ysis that had been used by Menber Craib in South Bay which
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depended on the nodified Anaheim test, and instead adopted the

“..rationale used by Menber Camilli. (See Chula Vista G ty_School

District (1990) PERB Decision No. 834 [Chula Vista].)

Not hwi t hstanding this argunent, the District states that when the
ALJ applied the nodified Anaheimtest, she correctly concluded
that advisory arbitration is a mandatory subject of bargaining.
Despite the Association's professed fears, the District asserts
it does not have unfettered discretion to disavow a collective
bar gai ni ng agreenent that contains advisory arbitration as a

di spute resol ution nmechanism Thus, under the Boa;d's
precedents, whether the Anaheimtest has been nodified or .not, . .
advisory arbitration neets the test for a mandatory subject of
negotiations. As the District did not insist to inpasse on a
nonmandat ory subject of bargaining, the ALJ was correct in her
concl usion that no violation of section 3543.5(e) occurred.

-Therefore, the ALJ's proposed decision should be affirned.

DI SCUSSI ON

Wth regard to the application of the nodified Anaheim test
after the Board's decision in South _Bay. the Board has not relied
upon the nodified Anaheimtest in subsequent decisions regarding
t he exclusive representative's right to file grievances in its
own nane. I nstead, the Board held that the exclusive
representative's right to file grievances in its own nane is-a
étatutory right, and, consequently, a nonmandatory subject of

bar gai ni ng. (Chula Vista; M. D ablo Unified School District

(1990) PERB Decision No. 844 [M. D ablo].) In Chula Vista, the



Board affirmed the ALJ's conclusion, but rejected the ALJ's
= ~.reliance on the nodified Anaheimtest. As stated by the Board:

W therefore affirmthe ALJ's concl usion
that the District violated EERA by insisting
to inpasse that the Association waive its
statutory right to file grievances in its
own nane, but reject the ALJ's reliance on

a nodified version of the Anaheimtest to
reach that result. Application of the
Anahei mtest to determne the negotiability
of the grievance proposals is unnecessary
since the District is not actually insisting
to inpasse on a termor condition of

enpl oynent, but rather is insisting that the
Associ ation waive a basic statutory right.

[Gtation.]
(Chula Vista Gty _School District, supra,

-.PERB-Deci si on No. 834, pp. 22-23.)

::;-,_-. Sinmlarly, inM. Diablo, the Board expressly rejected.that .-

- portion of the -ALJ's analysis that utilized the nodified Anaheim
test. The Board stated:

In reaching its conclusion regarding the
District's insistence to inpasse on the two
gri evance proposal s di scussed above, the
majority in Chula Vista expressly rejected
utilization of a nodified version of the
test set forth in Anahei m Union_H gh Schoo
District (1981) .PERB Deci sion No. 177

- (Anaheinm) to determ ne whether the proposals
in question were mandatory subjects of
bargaining. Simlarly, in the instant

case, although we agree with the ALJ that
the grievance proposals in question are
nonmandat ory subj ects of bargaining, we
expressly reject that portion of his analysis
that utilizes a nodified version of the
Anaheimtest (See Prop. Dec, p. 15, par. 2
t hrough p. 17, par. 1, 1st sentence; p. 20,
par. 1.) and adopt instead the "statutory
right" analysis as set forth in Chula Vista.
[Fn. omtted.]
(M_Diablo Unified School District, supra,
PERB Deci sion No. 844, p. 3.)




Despite these two subsequent decisions which reject the

~3¢rnndified Anaheimtest, the nodified Anaheim test was never a

“view held by the majority of the Board. In South Bay, the
nmodi fi ed Anahei mtest was adopted only by Menber Craib. Member
Cam|lli wote a concurrence wherein he analyzed the issue as a
statutory right. He concluded that the right of an exclusive
representative to file a grievance in its own nanme was a
statutory right pursuant to section 3543.1(a) of EERA

Chai rperson Hesse dissented and concluded that the exclusive
representative's right to file a grievance in its own. nanme was
~a mandatory subject of bargaining. Chairperson Hesse expressly
rejected-Menber Camlli's statutory right analysis, as well as
Menmber Craib's nodification of the Anaheimtest.? Finally, in
af firmng the Board's South Bay decision, the Court of Appeal
relied upon the concurrence and referred to the Board's

+-subsequent decisions in Chula Vista and M. D ablo. The court

- specifically rejected the use of the nodified Anahei mtest.

- (South: Bay_Union School District v. PERB/ Southwest Teachers

Associ ation. CTA/ NEA, supra, 228 Cal.App.3d 502, 508.)

As the nodified Anahei m test has never been adopted by
nore than one Board nenber, has been rejected by the Court of
Appeal and has been expressly rejected in two subsequent Board

deci sions, the Board rejects the Association's argunents

®In Chula Vista and M. Diablo, Chairperson Hesse
~changed her anal ysis and concl usi on based on a recent Court
of Appeal case. Chairperson Hesse found that the exclusive
representative's right to file a grievance in its own nane .
is a statutory right, and nonmandatory subject of bargaining.
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-.concerning the application of the nodified Anaheimtest to the

. present case.

Even assum ng the nodified Anaheimtest applies to the
present case, the ALJ concludes that advisory arbitration is a
mandat ory subj ect of bargaining. However, the ALJ does not rely
only on the nodified Anaheimtest for her conclusion. Rather,
the ALJ relies upon Anaheim CSD, wherein the Board expressly held
that advisory arbitration is a mandatory subject of bargaining.

I n Anahei m CSD, the Board was faced with an allegation that the

school district failed to maintain the grievance procedure after
~the collective bargaining agreenent had expired. In di scussing
~.the negotiability of grievance procedures, the Board stated:

Section 3543.2 expressly includes wthin
the scope of representation "procedures for
t he processing of grievances" established
pursuant to sections 3548.5, 3548.6, 3548.7,
and 3548.8. The Act places no express
restrictions or a [sic] limtations on the
types of grievance procedures which are
negoti able. The reference to subsections
3548.5-.8 is nmeant to reflect a specific

| egi sl ative sanctioning of binding
arbitration. It follows that a grievance
procedure culmnating in advisory
arbitration, a lower level of termna

di spute resolution than binding arbitration,
is also negotiable. [Fns. omtted.]

[1d, at pp. 14-15.)

Based on the concl usion that grievance procedures, up to
and including procedures culninating in binding arbitration,
are negotiable, the Board found that the grievance procedure,
including the provision for advisory arbitration, survived the
expiration of the collective bargaining agreenent absent clear

evidence of -an intent to the contrary. Based on Anahei m CSD, -
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it seems clear that the Board expressly held that

subj ect of bargai ning.

Fi nal |y,
interpretation of EERA
3543. 2(a),

3and its references to sections 3548.5, 3548. 6,

SEERA section 3543.2(a) states:

The scope of representation shall be limted
to matters relating to wages, hours of

enpl oynent, and other terns and conditions
of enpl oynent. "Terns and conditions of

< .enpl oyment” nean. health and wel fare benefits
- as defined by Section 53200, |eave, transfer

and reassignnment policies, safety conditions

‘of enploynent, class size, procedures to be

used for the evaluation of enployees,
organi zati onal security pursuant to Section

-~ 3546, procedures for processing grievances

pursuant to Sections 3548.5, 3548.6, 3548.7,

. and 3548.8, the layoff of probationary

certificated school district -enployees,
pursuant to Section 44959.5 of the Educatlon
Code, and alternative conpensation or
benefits for enpl oyees adversely affected by
pension limtations pursuant to Section 22515
of the Education Code, to the extent deened

“reasonabl e and without violating the intent

and purposes of Section 415 of the Interna
Revenue Code. In addition, the exclusive
representative of certificated personnel has
the right to consult on the definition of
educational objectives, the determ nation

of the content of courses and curricul um

and the selection of textbooks to the extent
such matters are within the discretion of

t he public school enployer under the |aw.

All matters not specifically enunerated

are reserved to the public school enployer
and may not be a subject of neeting and
negoti ating, provided that nothing herein may
be construed to limt the right of the public
school enployer to consult with any enpl oyees
or enpl oyee organi zati on on any matter
outside the scope of representation.

10

advi sory

The statutory |anguage of section

s~..arbitration, as well as binding arbitration, is a mandatory

the Board rejects the Association's m sconstrued

3548.7



and 3548.8, cannot be interpreted to require only binding
Carbitration in a collective bargaining agreement. The statutory
| anguage does not require binding arbitration, but nerely
aut horizes the parties to enter into negotiations for a
col l ective bargai ning agreenent that may include binding
arbitration. Further, the |anguage of section 3548.5 is phrased
perm ssivel y:
A public school enployer and an excl usive
representative who enter into a witten
‘agreenment covering matters within the
scope of representation may include in the
agreenent procedures for final and binding
arbitration:of such disputes as may ari se
involving the interpretation, application,
.or violation of the agreenent. [ Enphasi s
added. ]
Addi tionally, sections3548.6, 3548.7 and 3548.8 provide
-direction to the parties in the event they agree to binding
arbitration. However, these statutory provisions do not require
the parties to agree to binding arbitration.
Based on the statutory |anguage of EERA section 3543.2(a),
-and its references to sections 3548.5, 3548.6, 3548.7 and 3548. 8,
and the Board's holding in Anaheim CSD,. the Board finds the
District did not violate EERA by insisting to inpasse on a
proposal for advisory arbitration.
ORDER
For the reasons stated above, the unfair practice charge and

complaint in Case No. LA-CE-2964 is hereby DI SM SSED

Menbers Shank and Carlyle joined in this Decision.
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STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

BALDW N PARK EDUCATI ON
ASSOCI ATI ON,

Unfair Practice

Charging Party,
Case No. LA-CE-2964

v PROPCSED DECI SI ON
BALDW N PARK UNI FI ED SCHOOL (2/27/91)
DI STRI CT,
Respondent .
Appearances: California Teachers Association by Deborah S

- Wagner, Attorney, for Baldw n Park Education Associ ati on,
CTA/ NEA;, Liebert, Cassidy & Frierson by Mary L. Dowell for
Bal dw n Park Unified School District.
- Before Martha Ceiger, Adm nistrative Law Judge.
PROCEDURAL. Hl STORY

Thi s case ariseé out of an unfair practice charge filed by .
the Bal dwi n Park Education Associ ation, CTA/ NEA (Cﬁargi ng Party
or Association), against the Baldwin Park Unified School District
(Respondent or District). The charge alleged that the District
viol ated section 3543.5(c) of the Educational Enpl oynent
Rel ations Act (EERA) by insisting to inpasse on a proposal for
nonbi ndi ng grievance arbitration.? In a conplaint issued by the
office of the General Counsel of the Public Enployment Relations

Board (PERB or Board), the District's conduct was alleged to have

violated EERA sections 3543.5(e) and, derivatively, (a) and (b).2

'The EERA is codified at California Government Code section
3540 et seq.

2 Government Code section 3543 states, in relevant part:

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by the Board.




In lieu of a hearing, the parties submtted a stipulation of
facts. Thereafter, the parties submtted briefs on Decenber 17,
1990, to an admnistrative |aw judge (ALJ) of this agency. By
order of the Chief Adm nistrative Law Judge, the nmatter was
transferred to the undersigned on February 1, 1991, and this
deci sion follows.

The charge in this case alleged a violation of the duty to
bargain in good faith, EERA section 3543.5(c). The facts,
however, alleged in the charge and the conplaint concerned the
Respondent's actions during the inpasse resolution procedures.

- Adherence to a sane position on a nonmandatory subject through

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere wth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

(e) Refuse to participate in good faith in
the inpasse procedure set forth in Article 9
(commencing with Section 3548).

2



i npasse procedures is be a violation of EERA section 3543.5(e),
as was alleged in the conplaint.?

The discrepahcy bet ween the charge and conpl aint can be
easily dealt with, however, because litigation of a (c)
allegation is identical in all practical respects to litigation
of an (e) violation as pled in the conplaint. The sole
di fference between the (c) and the (e) violations is that one
occurs prior to inpasse. The burden of proof is same, only the
timngis different. Thus, this decision will dispose of the
all egation of the (e) violation, as well as the attendant (a) and
(b) derivatives, but the result would be the sane if the
conpl aint had alleged a (c) violation.

STI PULATI ON OF FACTS

On Novenber 14, 1990, the parties submtted the follow ng
stipulation of facts.

1. Charging Party is an enpl oyee organi zation within the
meani ng of Governnment Code section 3540.1(d) and is an exclusive
. representative of a unit of Respondent's enployees within the
meani ng of Governnent Code section 3540.1(e).

2. Respondent is a public school enployer within the

-meani ng of Governnent Code section 3540.1 (k).

‘No mention is made in any of the papers on file to date as
to whether the (c) allegation in the charge was a typographical
error, or whether the Charging Party wished to litigate a (c)
al | egati on.



3. In 1987, the parties negotiated a collective bargaining
.-agreenent for the benefit of the unit of certificated enpl oyees
represented by Charging Party, which expired on June 30, 1989.

4. The coll ective bargai ni ng agreenent negotiated in 1987
contai ned a grievance procedure.

5. Bet ween March 1989, and Decenber 12, 1989, the parties
met over forty tinmes in an effort to reach agreenent on a
successor collective bargaining agreenent. On Decenber 12, 1989,
Charging Party declared inpasse and petitioned PERB to certify an
i npasse.

6. Bet ween Decenber 12, 1989 and July 6, 1990, Charging
Party and Respondent participated in inpasse procedures pursuant
to Governnent Code séctions 3548 through 3548. 3.

7. Duri ng negoti ati ons,  Respondent bargained to inpasse on
a proposal giving Respondent the power to nake grievance
deci sions that would be binding on all parties; Respondent
further insisted during inpasse on this proposal.

8. On or about August 2, 1990, the parties executed a new
col l ective bargai ning agreenent covering the period July 1, 1989
t hrough June 30, 1992.

9. The col | ective bargai ning agreenment now in effect
bet ween the parties contains a grievance procedure that vests in
a third-party arbitrator the authority to render a decision that

is final and binding on both parties.



10. The foregoing facts, and no others, are necessary to a

..determ nation whether, as a matter of law, Charging Party is

entitled to a decision in its favor in this matter.
| The rel evant - docunents consisting of the current contract,
the prior contract, and the District's negotiating proposal for a
conti nuance of the prior contract's non-binding arbitration
procedure, were attached to the stipulation.

1 SSUE

| s advisory arbitration a nonmandatory subject of
bargaining; and if so, did the District violate the EERA by
bargaining to inpasse on that subject?

CONCLUSIONS OF LAW

Initially, the District argues that the case should be
di sm ssed as noot because, after nediation, the parties herein
did agree to a contract proposal for binding arbitration. This'
argunent nust be rejected, however.

PERB has often ruled that the subsequent signing of a
contract does not noot an allegation of bad faith bargaining.*
‘Even here, where the parties settled on the disputed provision on
the exact terns favorable to the Charging Party, nootness is not

appropriate. As the Board noted in Anador Vall ey,

There nmust be evidence that the party acting
wongfully has lost its power to renew its
conduct. In cases clarifying parties' rights
and obligations under a new law, the public

* Amador Valley_Joint Union Hi gh_School District (1978) PERB
Decision No. 74; Qakland Unified School Distrjict (1980) PERB
Deci sion No. 126; Jefferson School District (1980) PERB Deci sion
No. 133.



interest is served by deciding the underlying

issue. (Amador Valley Joint Union Hgh

School District, supra, citations omtted.)

Here, whether a particular itemis a mandatory or
nonmandat ory subject of bargaining can arise again any tine
during any subsequent negotiations. The D strict may have
abandoned its position in this contract, but it may w sh, in sone
future negotiations, to propose a nonbinding grievance procedure.
Since the scope of bargaining is a subject of continuing interest
and likely to reoccur, resolution on the nerits is appropriate.

In addressing the nerits of the case, the Association

correctly argues that insistence to inpasse on a nonmandatory

subject is an unfair bargaining practice. (See Ross_Schoo

District (1978) PERB Deci sion No. 48; Lake Elsinore School

- District (1986) PERB Decision No. 603.) Here the parties
stipulated that the District did bargain to inpasse on its
proposal for nonbinding arbitration.  Thus, the semnal issue to
be decided is whether nonbinding arbitration is a nandatory or
nonmandat ory subject within scope.

In a novel argunent, the Association nmaintains both that
binding arbitration is a statutory right, and that nonbi ndi ng
arbitration is not a mandatory subject of bargaining. The
Associ ation, in support of these theories, first cites EERA
section 3543.2, which provides, "The scope of representation
shall be limted to .. . procedures for processing grievances
pursuant to sections 3548.5, 3548.6, 3548.7 and 3548.8."

Contrary to the Association's argunent, those specific sections



do not require binding arbitration but nmerely authorize a public
.enpl oyer to enter into negotiations for a collective bargaining
agreenent that nmay include binding arbitration. There is no
statutory requirement that binding arbitration be guaranteed to
ei ther party.

The Association's analysis of whether the scope of
bargai ning can be read to exclude advisory arbitration is also
flawed, in several respects. The statute section that defines
scope actually says, "The scope of representation shall be
limted to matters relating to wages, hours of enploynent, and
~other terns and conditions of enploynent.” The Board has | ong
held that while sonme subjects within scope are enunerated
specifically (e.g., wages, health and wel fare benefits), others
“are nonenunerated but are included within scope by inplication.
In the latter case, the three-part test fornulated by the Board

i n Anaheim Union H gh School District (1981) PERB Deci sion

No. 177 (Anahein) nust be applied to determ ne whether the
subject falls within scope, or should (as the Associ ation argues
here) be excl uded.

Assum ng for the nonent that "advisory arbitration"” (or
nonbi nding arbitration) is a wholly different process from
"binding arbitration,” does advisory arbitration pass the Anaheim
test? Since advisory arbitration is logically and reasonably
related to a termand condition of enploynment, it neets the first
part of Anaheim Applying the second part of the test, advisory

arbitration is a matter of great concern to enployer and enpl oyee



alike, likely to be a source of friction between them and thus

. 1s appropriate for the mediatory influences of collective

negoti ations. The real question is whether the third part of the
Anahei m test can be net.

The original Anahejmtest fornmulated as the third step a
finding that a requirenent for nmanagenent to negotiate over the
di sputed subject would not specifically abridge the enployer's
freedom to exercise those managerial prerogatives essential to
the achi evenent of the enployer's mssion. Here, the enployer
has not indicated any reluctance to bargain about advisory
arbitration. I nstead, the Association is accusing the District
of negotiating "too well," i.e., to inpasse, on a subject the
Associ ation believes is outside the scope of mandatory subjects.

The Association therefore requests that the "nodified"
“Anaheimtest set forth in South Bay_Union School District (1990)
PERB Deci sion No. 791 (South Bay) be used. |In that case, the

| ead opinion held that whether a union had a right to file a
grievance in its own nane was a nonnmandatory subject of

bar gai ni ng. In reaching this conclusion, the opinion altered the
third part of the Anaheimtest by asking whether negotiation
about a particular subject "significantly abridges the

organi zation's freedomto exercise those representational
prerogatives essential to the achievenent of the organization's

m ssion as exclusive representative of the negotiating unit."

Sout h Bay, supra.



The Association's reliance on South Bay is msplaced. That
-case dealt with the issue of standing to file a grievance, not
with the grievance process itself. However, assum ng that
reliance on the nodified test found in South Bay is appropriate
here, the argunment advanced by the Association is unpersuasive.
The Association states that advisory arbitration "inhibits the
effective operation" of the Association.® This statenment,
however, is nerely a bald assertion based on a desire to have
binding arbitration. There is no reason why a grievance process
~that results in advisory arbitration significantly abridges the
- organi zation's freedomto exercise those functions needed to
achieve its mssion of representation. Advisory arbitration
still exposes the contractual problemto an advocacy process
wherein both sides are permtted to present their respective
views of the problem

The Associ ation raises as an exanple of how its m ssion of
representation is abridged is by noting that grievants under an
advisory arbitration systemare without a renedy if the enployer
chooses not to adopt a recommendation in favor of the grievant.
To adopt the Association's viewin this matter could lead to
absurd attacks on the grievance process whenever the Associ ation

(or for that matter, the District) is unhappy with the nechanics

® The Association rejects the opinion of another ALJ that
used as a standard whether advisory arbitration (as opposed to
bi nding arbitration) rendered the Association incapable of
performng its statutory mssion. See Etiwanda El enentary_School
District (1983) PERB Decision No. HO U 189. \While not binding on
these parties, the Etiwanda decision is persuasive but for the
Association's citation of the recent South Bay deci sion.
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of the process. For exanple, if a grievance would nornmally need
~to be filed within 30 days of the alleged contract violation,
woul d the Association be less "inhibited" in its ability to
represent its menbers if the limtation period was extended to
one year? or five years? C(Cbviously grievances filed outside the
l[imtations period | eave those enpl oyees without a renedy, so why
shoul d not the Association be able to file a grievance at any
time, with no limtations period? Such a result would follow by
accepting the Association's argunent. Therefore, because even
under the "nodified" Anaheimtest the Association's freedom of
representation is not abridged, advisory arbitration is a

mandat ory subject of bargaining.

As noted supra. the Association's position is also flawed
for other reasons. The Association's argunent presupposes that
advisory arbitration and binding arbitration are two separate and
di screte processes, each one of which is a subject of bargaining.
" But the nore logical viewis that advisory arbitration and
bi nding arbitration are both parts of the entire subject of
contract grievance resolution. In other words, as long as
grievance resolution is a mandatory subject of bargaining (and no
party has disputed this), the various manners or processes used
to resolve those grievances are automatically mandatory subjects
of bargaining. Statutory and case |aw have |ong favored
contractual agreements for resolution of problens arising under

particul ar statute. (See United Steel workers of Anerica v.
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Warrjor & Qulf Navigation Co, (1960) 363 U S. 574.) That agreed
z:upon process may be limted to discussion by a joint

| abor - managenent commttee. O it could involve a grievance
procedure that is binding when used but is only a voluntary

process. (See. e.g., Goves, et al. v. R ng ScrewWrks (1990)

498 U. S. [59 U S.L.W 4043; 135 LRRM 3121].) But nowhere in
any of the case discussions concerning grievance processing is it
indicated that the negotiability of a grievance resol ution
procedure is dependent upon the conponents of the procedure
itself. Instead, the question is whether grievance resolution
itself is mandatorily negotiable. Since it is, so nust be the
myriad types of procedures used to achieve that resol ution.
Finally, the Association's argunents are fatally flawed by
its inability to overcone established PERB precedent. I n Anahei m

Cty_School District (1983) PERB Decision No. 364, the Board

specifically held that,

[ Gover nnent Code] section 3543.2 expressly
includes within the scope of representation
"procedures for the processing of grievances"
establ i shed pursuant to sections 3548.5,
3548. 6, 3548.7 and 3548.8. The Act places no
express restrictions or ... limtations on
the types of grievance procedures which are
negoti able. The reference [in section
3543.2(a)] to subsections 3548.5 - .8 is
meant to reflect a specific |legislative
sanctioning of binding arbitration. |t
follows that a grievance procedure
culmnating 1n advisory arbitration, a |ower
level of termnal dispute resolution than
brndi ng arbitration, is al so negotiable.
(Anahei MOty School” District, sUpra.

pp. I4-15, enphasis added, Tns. " omtted.)
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Charging Party has presented no reason why this |ong-established
. precedent should be overrul ed.
CONCLUS| ON_AND ORDER

The District did not violate the Educational Enpl oynent
Rel ati ons Act when it bargained to inpasse over a proposal to
mai ntain advisory arbitration in the collective bargaining
agreenent. The charge and conplaint in Case No. LA-CE-2964 is
her eby DI SM SSED

Pursuant to California Code of Regul ations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacramento within 20-
days of service of this Decision. In accordance with PERB
Regul ati ons, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. See California Code of |
Regul ations, title 8, section 32300. A docunent is considered

"filed" when actually received before the close of business

(5:00 p.m) on the last day set for filing ". . .or when sent by
tel egraph or certified or Express United States mail, postmarked
not later than the last day set for filing . . . ." See

California Code of Regulations, title 8, section 32135. Code of
Cvil Procedure section 1013 shall apply. Any statenent of
exceptions and supporting brief nust be served concurrently with

its filing upon each party to this proceeding. Proof of service
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shal | acconpany each copy served on a party or filed with the
-Board itself. See California Code of Regulations, title 8,
sections 32300, 32305 and 32140.

Dated: February 27, 1991 _ oo
Mart ha Cei ger
Adm ni strative Law Judge
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