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DECLSION

CAM LLI, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by The Regents of the
University of California (University or UC) to the Suppl enental
Proposed Decision and Order Transferring Proceeding to the Board,
issued by a PERB adm nistrative |aw judge (ALJ) (attached hereto)
whi ch found that the charge filed by the University Council -
Anerican Federation of Teachers (Federation) in Case No.
LA-CE-235-H was tinely filed.

In Regents of the University of California (University.
Counci | - Anerican _Federation of Teacher (1990) PERB Deci si on

No. 826-H (UC (UC-AFT) 1). the Board affirnmed the ALJ's proposed
decision, finding that the University violated section 3571(a),

(b) and (c) of the H gher Education Enpl oyer-Enpl oyee Rel ati ons



Act (HEERA or Act) by its conduct on the Santa Cruz canpus.?
Wth regard-to the Los Angel es campus, the Board reversed the
ALJ's disnmissal of the charge and ordered the.record be reopened
and evi dence be taken on the i ssue of tineliness of the filing of
the charge. 2

“I'n his Supplenental Proposed Decision, the ALJ found t hat
the charge in Case No. LA-CE-235-H was filed in a tinmely manner
The Board has reviewed the entire record in this matter,
i ncluding the UniVersity's statenment of exceptions, the
Federation's-response and the transcripts of the suppl enental
hearing, and finding the Suppl emental Proposed Decision to be
'?fréeﬂfronrprejudicial, error, adbpt:it as a portion of the

deci sion of the Board itself.

~Sim|ar charges-mere'filed with regard to conduct engaged
in on the Los Angel es canpus, although the conplaint alleged
solely a violation of HEERA section 3571(b) and (c), and did not '
i ncl ude- subsection (a). HEERA is codified at Governnent Code
section 3560 et seq. Unless otherw se indicated, all statutory |
references are to the Governnent Code. Section 3571(b) and (c)
provi des, in pertinent part:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(b) Deny to enpl oyee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to engage in neeting and
conferring with an exclusive representative.

At the same tine, the Board, in UC (UC AFT) I,. clarlfled
the rule of lawto be applied in determning tineliness, i.e., .
commencement of the statute of limtations. (UC (UC- AFT) [, pp.

7-8.) In addition, the Board held that the relation back .

doctrine did not apply to the charge concerning events occurring

on the Los Angeles canpus. (ld. at pp. 6-7.) Further, the Board

.- held.that the.doctrine of eqU|tabIe tolllng IS no Ionger vi abl e.
“(ld.. at pp. 2-5.)



As the Board finds the charge in Case No. LA-CE-235-H was
timely filed, it is necessary to address the nerits of the
alleged violation by the UC on its Los Angel es canpus. In

JC (UCAFT) 1. the Board adopted the AL)'s recitation of the

facts in the proposed decision and affirned the ALJ's concl usions
of law, with some clarification. The findings of fact adopted by
~the Board:contained facts.relevant to the charges concerhing_both
the Los Angeles and Santa Cruz canpus. Only the findings of fact

relevant to the case currently before the Board are reiterated

her ei n. -
FI NDI NGS OF FACT
- Background h

" UC, which operates a statew de system of public
uni versities, is an enployer within the meaning of HEERA sectipn
3562(h).. The Federation, “an enpl oyee organi zation within the |
- meani ng -of section 3562(j), is the exclusive representative of a,
statewi de unit of the University's non-senate instructiona
enpl oyees.. . The unit, totaling between 1,800 and 2, 000 enpl oyees,
primarily consists.of | ecturers who are not on tenure track to
become permanent faculty nenbers. They serve two mgjor functions
for the University, the first being to act as fill-ins for
tenured staff on Teave, and thé'second'being“to ﬁrovide
i nstruction for speci al i zed courses which the tenure-track staff
(whi ch nunbers about 8,000) does not have the specialized
training and/ or desire to:iteach. UC also enploys teaching

assistants -who are usually graduate students, to perform sone of



these functions. Historically, UC had offered lecturers

.appoi ntnents ranging in length fromone quarter to one year,

al though two;year appointnments were possible under the

Uni versity's policies.w-Part-tine appoi nt nrents were comon, and
the University's policy also provided for split appointnents,
whereby | ecturers would teach courses for nore than one

depart nent.

UC also had a policy limting the enployment of |ecturers,
known as the "eight-year rule.” Under that policy, |ecturers who
had taught courses at a canpus for eight years at over 50 percent
time were only.eligible for continued enploynent at no nore than
~a-50:percent -appointment. . It was this lack of “security in
enpl oynent that the Federation sought to change when it commenced
negotiations with the University forfan initial collective
bar gai ni ng agreenent (Agreenent).

-Bar gai ni hg_Hi story_and_Fi ndi ngs _Based Thereon

The initial Agreenment, which took .some 27 nonths to
negoti ate, becanme effective on July 1, 1986, and was
renegotiated, in part, effective for the period July 1, 1987 to
June 30, 1990. Both Agreements contain the sane provisions with
_reépect to appointnents of unit nenbers. Those provisions, in
pertinent part,-réad as follows: - |

Article VII1. APPO NTMENT
A General . Provjsjons

1.  Upon the execution of this Menorandum of

~ Under st andi ng the provisions of APM 287-17 (Terns
- of - Service) shall no |onger be applicable.



VWhen a'faculty/instructor inthe unit is offered
an‘ appoi ntment or reappoi ntment, she or he shal
be:infornmed in witing of:

a) - the title of the position;
b) - .the salary rate;
C) t he nane of the enploying departnent;

d) the period(s) for which the appointnment is
effective;

-e)'f'the percent age of tine;

f) the nature of the appointnment and the general
~responsibilities; and,

g) the nane of the departnent chair, program
:-head or. other person to whomthe
“faculty/instructor in the unit reports.

~Letters of appointnent or reappointnent shall be-..
consistent with this Mnorandum of Understanding.
| f conflicts exist, this Menorandum of i
Under st andi ng shal | be controlling.

The appoi ntnent or reappoi ntnent shall have a
definite ending date and shall term nate on the

| ast day of the appointnent: set forth in the

letter of appointnent. The appoi ntnent or

reappoi ntnent nmay be termnated prior to the o
endi ng date of the appointnent in accordance with
the provisions of this Menorandum of -

Under st andi ng. :

The University has the sole right to assign

enpl oyees to teach courses offered by the
University, and to assign other duties. Wenever
possi ble the faculty/instructor in the unit should
be consulted in advance of these assignnents.

One (1) year of service is defined as three (3)
gquarters-or two (2) senesters for 9-nonth

- appoi ntees and four (4) quarters or equivalent for
11-nonth appoi ntees at any percentage of tine of

. service in-any unit title at the same canpus.

Lecturers on track to: SCE and the Lecturers with
COE, title.codes 1600, 1602, 1605, 1606, 1610,
1615, 1616, and 1619, w || be appoi nted and

eval uated in accordance with the applicable
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10.

procedures currently in effect at the time of
I npl enentation of the Menorandum of Understandi ng,

‘unl ess-otherwi se agreed to in witing by the

parties to this Menorandum of Understandi ng.

Provisions of this article will not apply to

.faculty/instructors in the unit whose appoi ntnents

have indefinite ending dates.

Al'l appoi ntnment and reappoi nt ment deci sions shal
be made at the sole discretion of the University
except as provide [sic] herein and shall not be.

. subject-to Article XXXIl1l. Gievance Procedure
~-except for procedural violations.

The provisions of this Article are not subject to
Article XXXI'V. Arbitration.

B. [nitial Appointnent and Reappointnent

1.

: Appoint nent _and_Reappoi nt ment

~“a)’ Normally,.the initial -appointnent shall be .« .

for a period of service of one (1) academc
- year or less. However, the initial .
" appoi ntment may be for a period of up to two
(2) academ c years.

b) - Reappointnment(s) during the first six (6)

-~ years :of service at the same canpus nmay be
for a-period of up to three (3) academc
years.

C) The duration of an appoi ntnent or
reappoi ntment shall be at the sole discretion
of the University, except as provided in this
Article. :

Eval uation

a) Any reappoi ntnment shall be preceded by an
eval uati on of the performance of the
faculty/instructor in the unit which shall be-
undertaken in accordance with each canpus'’
applicable review procedure in effect at the
tinme. :

b) As soon as possible prior to the initiation
of an evaluation faculty/instructors in the
unit shall be notified of the purpose,
timng, criteria, and procedure that will be
f ol | oned.



C

c)

d)

Eval uations of individual faculty/instructors

“in the unit .for reappointnment are to be made

on the basis of denonstrated conpetence in
the field and denonstrated ability in
teaching and ot her assigned duties which may
include University co-curricular and
community service. Reappoi ntment to the
senior rank requires, 'in addition, service of
exceptional value to the University.

Faculty/instructors in the unit may provide

.letters of assessment from others including

departnmental faculty/instructors in the unit
to the department chair, the chair's

equi val ent or other designated official as
part of the evaluation process.

b)

Post Six Years of Service
- 1. - Reappointnents

"Reappoi ntnents which comence at or beyond .

six (6) years of service at the sane canpus
can be-made only when the followng criteria
have been net:

1) there is a continuing or anticipated
instructional need as determ ned by the
Uni versity; or, there is need for '
teaching so specialized in character
that it cannot be done with equa
effectiveness by regular faculty nembers
or by strictly tenporary appointees;
and, if so found,

2) the instructional performance
appropriate to the responsibilities of
the faculty/instructor in the unit has
been determ ned by the University to
have been excellent, based upon the
criteria specified in Section E. ..

" sProvided that the criteria set forth in
- Section C.1.a) continue to be net,

reappoi ntments shall be made for three-year
periods. The three-year appointnment does not
guarantee that either the percentage of

appoi ntment or the specific teaching
assignment will be constant for each quarter
or senmester during the termof the three-
year appointment. The appointnment |etter
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shal | specify the m ni mum percentage tinme for
each quarter or senester of the three-year
period and the quarters or senesters during
which the faculty/instructor in the unit

shall be enployed. Faculty/instructors in
the unit appointed at less than 100% ti ne
and/or for less than the full academ c year
may be subsequently offered additional
courses or additional academ c duties.

c) - Review for subsequent three-year appointnents
will normally occur during the second year of
each three-year appointnent.

The foregoing provisions represent a substantial departure
fromthe initial proposals by the parties. The Federation
initially proposed a system of increasingly |onger appointnents,
culmnating in an indefinite contract and a "Certificate of
‘Cont i nuous: Enpl oyment . . The University initially rejected any.
provisions for tenure in enploynent for lecturers, and desired to
retain total discretion in appointnment decisions. The parfies
soon were at | ogger heads on this and ot her issueé,-and f or mal
bargaining virtually ceased. Progress was made during a series
of informal neetings in:May and June, 1985, and the University
began to rethink its positrbn on the length of —appointnents for
long-term | ecturers. Cbnnéncing on October 24, 1985, the parties
exchanged a nunber of appointnents proposals, culmnating in
tentative agreenent for an appointnents article on February 7,
1986. Upon agreenent to the entire contract, that- |anguage

becane part of the 1986 Agreenent, and was reiterated in the

current Agreenent.

Much of the testinony and docunentary evidence presented at

.t he hearing.consi sted of variousfmﬁtnesSes' interpretations of



t he appointnents article, the positions taken by the parties
;ad?iﬁgmand-after:the conpl etion.of negotiations, and various
interpretations given to the article in the University's policy
manual s and ot her publications. Upon review of the record, |
certain elenents of this article are apparent, and need no
interpretation.® First], it is clear that Article VIl (B) is an
‘express limtation on UC s discretion in nmaking post-six-year
appoi ntments.* Secondly, Article VIl (C(l)(b), on its face,
mandat es three-year appointnments for |ecturers who have conpl eted
six years of ernploynment at the sane canpus, provided that certain
conditions are met.> Thus, Article VI1 (Q(l)(b) states that
‘-such-appoi ntnments ."shall" be nmade for three-year periods, and
upon reaching agreenent on this article, it is found, as |

wi tnesses for the Federation testified, and as theirqbargaihing

]I'n the proposed decision, the ALJ noted that any testinony
to the contrary was not credited if it alleged that a different
meani ng was agreed to-at the bargaining table; or. was considered.
irrelevant if it consisted of alleged statenents made during the

-.course of the ever-changing positions of the parties during the
negoti ations, or a witness' personal interpretation of the
provi si ons. '

“I'n UC (UCAFT) |, the ALJ and Board resol ved any doubt on
this issue by the fact that the University's proposed Article VII
(A)(9), as of February 7, 1986, read, "Al appointnent and
reappoi nt nent deci sions shall be made at the sole discretion of
the University . . -. ." The Association objected to this '
| anguage, and the parties, on that date, initialed the current
| anguage, which reads, "A | appointnent and reappoi nt ment
deci sions shall be made.at the sole discretion of the University .
except_as provided herein . . . ." (Enphasis added.)

SAgain, ‘any testinony that the parties agreed to a contrary
interpretation was not credited by the-ALJ, and pre-agreenent
.positions and personal -interpretations ‘were considered
‘irrel evant. . ' )



notes reflect, that Robert Bickal (Bickal), UCs then chief
ﬁnegbtiatoffgconnented?that-threefyear appoi ntnents were now
"mandat ory. " ®

Therefore, UC, under the Agreenent, was and is obligated to
grant'Thrée-year-appoinfnents I n accordance with the requirenents
set- forth in Article VIl (C(l)(a). Those requirenents are:
(1) six years of service at the sanme canpus; (2) continuing or
anticipated instructional need as determned by the University,
or a specialized need for instruction; and (3) excellence in
i nstructional peffornance. |

Ast oni shingly, through the entire course of these |engthy
‘negotiations, the parties never defined the term "instructional :
need." . On€ not privileged to any specialized neaning for the
~termwoul d ordinarily assune t hat it means what it appears to, on
.its face: the need for\instruction, which is the neahing
attached to it by the Federation's Wi t nesses. . Recogni zi ng t hat
the termmay have a special neaning in the context of the
-University's operations,  the parties - were permtted to present
testinony and docunentary.evidence as to any commonly under st ood
different nmeaning for the termin the academc conmunity, and

circunstantial evidence that would show a specialized

°Bi ckal , . when confronted with this statenment, did not deny
having made it. Hs explanation, that he only neant that the
Uni versity was required to "consider individuals for the
possibility of three-year appointnents” is irrelevant in the _
absence of evidence that such an interpretation was conmmuni cated
to the Federation. Furthernore, in light of his use of the
ternms, "mandatory" and "nmmjor concession," on February 7, 1986,
it is also concluded that Bickal neant exactly what he said when
the parties reached agreement on this article.
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'undérstanding of the terns by the parties. Not surprisingly, the
i ntefpretations rangedwin;Iength_f[on1one-liners to detailed

anal yses covering several pages of transcript. Al so not
surprisingly, the interpretations, in substance, ranged fromthe
-rather straightforward neaning attached to the phrase by -the
Federation's witnesses, to an all-enconpassi ng concept that

would, in"effect, permit the University to deny three-year

appoi ntnents on the basis of virtually any consideration it

deened relevant. Wile nost, if not all, of UCs w tnesses
appeared to be notivated by a deep-seated bias against

relinqui shing any control over appointnents, even if their
interpretations of the term "instructional need," were credited.
(and there were certainly many conflicts in testinony and_i
docunent ary evi dence as to UC s interpretation of Article VII),
the University has clearly failed to establish any nutually

under stood meaning for the term “instructional neéd" other ~than

woul d be suggested by the dictionary definition.”.

‘I't is noted that initially, the appointnents proposals
referred to UC s "instructional and programmatic" needs in
determning the availability of three-year appointnents. The
term "programmatic,"” (which was also the subject of extensive
definitional testinony) was deleted at the Federation's
i nsistence, on the stated ground that it would permt arbitrary
action by departnents opposed to three-year appointnents. The
University presented evidence that Marde Gregory (Gregory), the
Federation's chief negotiator, at one point acknow edged t hat
i nstructional need "in one sense" includes programmatic need, and
that Bickal, on agreeing to delete the term "programmtic,"
stated that instructional need flows from (or is the residue of )
progranmmatic need. Neither of these isolated and rather vague
statenents establish that the parties agreed that UC woul d have
t he broad-based discretion in post-six-year appointnents clained
by UICs witnesses. To the contrary, the credible evidence
establ i shes that the Federation requested that the word,
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UC contends that the parties agreed or understood that
financi al - consi der at'i ons coul d be considered in determning
i nstructional need.” Inasnuch as Article V| (O nowhere nentions
financial considerations, it is the University's burden to prove
t hat the parties clearly agreed to this. The strong
preponder ance of the evidence, however, is to the contrary. It
is undi sputed that during negotiations, the Federation's
representatives repeatedly expressed a serious concern that
certain departnments, fearful of the "soft noney” basis for
fundfng | ecturer positions, would be recalcitrant in making
three<year comm tments, and that Bickal assured those
'representativeS'that under the Agreenment, this would not be
permtted. There is also no dispute;that thé Federation's
‘representatives specifically asked if there would be any quotas.
pl aced on three-year appoihtnents, and ‘that Bickal assured them
that ‘this would not happen.

Also highly significant in this determnation is the fact
~that before agreeing to the appointnents article, the University
had carefully calculated the nunber of |ecturers who would be
eligible for post-six-year reviews, and had concluded that the
number woul d be smal |, perhaps 15 percent to 16 percent. In

addition, the University was fully aware that even:that nunber

"programmatic,” be deleted fromArticle VI for the stated

pur pose of preventing arbitrary action by departnents opposed to
t hree-year appointnments, and that in deleting the term the

Uni versity acknow edged that unless a program or curricul um was
changed or elimnated by the academ c senate, three-year
~appoi ht mrents woul d be mandatory, and based only on instructional
need and excel | ence. '

12



woul d be reduced through termnations and failures to obtain
“excel lent" ratings in the reviews. Thus, while the somewhat
dire inpfications that sone of UC s witnesses predicted would
arise frominterpreting the Agreenment to exclude financia

consi derations fromthese appointnents mght be true if applied
to a substantial portion of the University's faculty, the

evi dence establishes that the parties understood that Article VII |
woul d only apply to a very snmall percentage of the entire faculty
budget .

. Furthernore, Bickal, when testifying, initially supported
the interpretation of the Federation's w tnesses when he stated:
Al right. Instructional [need] neant pretty
much, | think, what the termwoul d suggest,
that there was ongoing need in an area of ~

in an academc discipline for which a

| ecturer had been or was to be enployed.

(UC (UC- AFT) |. proposed decision, p. 13.)
-Bickal then defined the term - "programmatic need, " and i ncl uded
resource considerations in his definition of that term Later in
his testinony, Bickal was again asked to state what he understood
the term "i nstructi onal need," to nean, and thfs time, he added
that it included the anticipated resources to support a
t hree-year appoi nt nent. Bi ckal further added that funding and
appoi nt nent deci si ons are:"inextricaple." VWen call ed as a
rebuttal w tness near the close of the hearing, homéver, Bi cka
testified that in determning the percehtage | evel of the
t hree-year appointnents, Article VII (OQ(l)(b) permts a reduced
percentage appoi ntnent based on the difficulty in projecting the
¢"level of "work":over the three-year period. At that point,
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Bi ckal “made no reference to financial considerations.  Based on
:the foregoing, it is concluded that at no tine did Bickal state
to the Federation's representatives that financial considerations
woul d be a deterninative factor in Article VI1 (O reappoi ntment
deci sions and that, in fact, he understood that financia
consi derations would not be a factor, at |east beyond the
deci sion as to whether specific courses would be taught, as
opposed to broader financial considerations.?

Finally, wth respect to finances, the record establishes
"that the parties agreed to deal wth uhénticipated financi al
probl ens by virtue of layoffs, and not by limting initia
t hr ee- year appointnentsf The Federation had initially proposed_ah
“faculty displacenment” article which afforded substantial job
éecurity for unit menbers.-" It is undisputed that when UC
initially agreéd to the concept of three-year appointnents,

Bickal insisted that a traditional |ayoff provision replace the .

!Bi ckal 's testinony, that he told the Federation's
representatives that resources would be considered both before
and after three-year appointnments, was not credited by the ALJ.
Said testinmony conflicts with the docunmented bargaining history
of Article VII, and it is highly unlikely that the Federation, in
agreeing to a layoff proposal, would have also agreed, in effect,
to give the University "two bites at the apple” in limting
appoi ntnments. At any rate, even if Bickal did, at sone point
during negotiations, nmake such a statenent, the |anguage agreed
to by the parties and Bickal's statenments on February 7 override
any md-point positions he may have taken. In addition, any
statenents nmade by the University's other negotiating team
menbers at various md-points in the negotiations which would
conflict with this interpretation are irrelevant. In this
‘regard, the Federation was entitled to rely on Bickal's
statenents :as chief negotiator, and not on any m xed signals that
may have been given by |esser -authorities. Again, it is the
final agreement of the parties that is determnative, and not
their ever-changi ng postures during negoti ations.
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facul ty displacenent proposal to cover financial energencies. In
‘hi's -conments-on February 7; 1986, when the parties reached
tentative agreement on Article VI, Bickal stated, "Now that we
have mandatory, nultiple year appointnents, the |ayoff procedure
becones inportant." - The Federation subsequently agreed to a far
nmore restrictive layoff article than the provisions contained in
its:faculty displacenent proposal. Thus, the parties
specifically agreed that in exchange for nore traditional |ayoff
provi sions, financial considerations would be deferred to |ayoff
deci si ons. ®
Based on theqforegoihg, it is concluded that the parties

agreed, “in effect, by virtue of Article VIl, that if courées wer e
going to be taught for the next three years by a lecturer, as
opposedto” tenured faculty or teaching assistants, eligible

| ecturerswould be reviewed and woul d receive three-year

appoi ntnentsif rated excellént. It is also concluded that the

t hree-year appoi ntnents were to be effective imedi ately upon
conpl eti onof the six-year review, and Bickal's testinony, that
~mul tiple-year appointnents would only commrence in the appoi ntnment

 subsequent to the six-year review appointnent, is not credited.®

°This conclusion is reinforced by Bickal's comments at the
February 20, 1986 bargaining session, as reflected by UCs
bargai ning notes, that the University was proposing |ayoff :
| anguage ". . .as the quid pro quo for appointnents and nul tiple
year appoi ntnments when circunstances justify. OQherwise it would
be difficult to make these appoi ntnents.”

%The:ALJ determined that while Gregory credibly denied that
any such understandi ng was reached, none of the University's
‘ot her . wi tnesses contended that this was agreed to or is a valid
interpretation and the University,.in practice, has never adopted
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loplenentation of Article VI

| npl eifent ati on of the Agreenent has largely been left to the
Uni versity's cénpus adm ni strators. UC produced severa
wi t nesses and docunentary evidence, including interpretative
canmpus publications, showi ng the various meanings given to the
appointnents article by the office of the President, and by the
‘Santa Cruz and Los Angel es adm nistrations. Those
interpretations are by no neans consistent, even within the
canmpuses, and are nmarked by the re-infusion of the term
"programmatic need," and ever-w dening definitions of the ferm

"instructional need."™ "It is undisputed that the Federation did

such an interpretation. The ALJ noted that Bickal, and severa
of UC s other witnesses, had a disturbing tendency to justify

t heir conduct on the basis of ex post facto contractual o
mani pul ations. Article VIl (Q(l)(c) reads, "Review for '
subsequent three-year appointnents will normally occur during th
second year of each three-year appointnents.” . This clearly does
not limt three-year appointnents to those subsequent to the
appoi ntnment at the six-year review. On the other hand, UC s
‘Novenber 7, 1985 proposal for Article VI1 (Q(l)(c) reads,
"Provided that the criteria set forth in paragraph Gl-a above
[instructional and programmatic need, and excellent perfornmance]
continue to be net, subsequent appointnents shall be for three
(3) year periods." Arguably, that |anguage woul d- support

Bi ckal 's testinmony, which is probably why it was changed. The
ALJ commented that Bickal surely nust realize that the current

| anguage and the parties' interpretation thereof does not support
his testinony, and such a contrivance only weakens the

per suasi veness of UC s argunents.

"By way of exanple, UC s Contract Adnministration Manual
dat ed COctober 1986 contains a nmuch broader definition of the
term "instructional need,"” than does the July 1986 version of
t he same manual . Neither, however, includes financial resources
as a factor to be considered, as contrasted with the University's
UCLA Sunmary of Policy and Procedure, dated Cctober 20, 1986,
whi ch includes as a factor the determ nation that sufficient
funding will be available to support three-year appointnents.
Wth respect to the nore inportant issue of whether the parties
agreed to include financial resources as a consideration, the
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not p?otest any of these generalized interpretations, and did not
afiIel%nyﬁ'Uhfairﬂpractice charges .thereon. The evidence, however,
refledts_that no specific adverse action was taken during the
first academ c year under the Agreenent based on those
interpretations. Rather, and apparently due to the relatively
few |l ecturers eligible for post-six-year reviews at Santa Cruz
and Los *Angel es,” the Federation was satisfied that the University.
was conplying with Article VII. 12

The situation radically changed in the second year that the
parties operéted under the Agreenment. The Federation's evidence
focdéed on the witing prograns at the two canpuses, although
‘sone--evi dence - was - presented as ‘to violations in other departnents.,
at those canpuses. |

.The conduct "conpl ai ned of at the Los Angel es canpus stens
froma decision by Raynond L. O bach (Orbach), Provost of the
Col |l ege of Letters and Sciences, on October 5, 1987, to set a
[imt on the allocation of |ong-term appointnents for the witing
program there. . The Federation contends that this linit

constituted an inpermssible quota, and was based on

Cct ober 20, 1986 Contract Adm nistration Manual, even in its

broadly phrased terns, contends: "As was stated at the

bargai ning table, a whole series of acadenic decisions wll need
to be nmade at the canpus, with the final residue being the
determ nation regarding instructional need." (Enphasi s added.)

12The evi dence shows that UC, while sonetimes adopting a
broad interpretation of Article VII, ultimately justified its
refusal to grant sone |ecturers |ong-term appoi ntnments based on
antici pated changes in course offerings or plans to increase the
"l evel of tenure-track faculty teaching those courses, which are
~both factors which the Federation considers within the anbit of
i nstructional need.
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'considerations'nof agreed to in Article VIl; in particular, a
preferénce“-that“the_Lhiversityr shqgld hire new | ecturers, even if
it nmeant denying appointnents to lecturers eligible for
t hree-year appoi ntnents under Article VII. The Federation argues
that as the result of Orbach's decision, |ecturers who qualified
" for three-year appointnents comencing in the 1988-1989 academ c
year were denied enploynent.®

At the Los Angel es canpus, Charles Linwod Batten (Batten),
then the Director of that canpus' witing program and Herbert
Morris (Morris), Dean of Humanities, both recommended t hat. there
was ‘a sufficient, anticipated instructional neéd in the witing
programto-offer,.in effect, all of. the lecturers at the
si x-year review |level three-year appointnments, comencing in the
.1988-1989 academ c year,- subject to their being.reviewed as
.excel l ent instructors. Batten and Morris- both testified thaf it
was Highly unlikely that members of the faculty senate woul d be
teaching courses in the witing programand that, if anything,
nore courses woul d be_offered in the future.

Their recommendations were rejected by O bach who, in
effect, cut the nunber of potential three-year appointnents in

half. Carol P. Hartzog, Vice Provost for Academ c

13
The parties agree that the prefatory |anguage of Article
VII (©(l)(a) means that unless a l|lecturer receives a three-year
appoi nt ment. at sone percentage of enploynent |evel after- six
'years, the lecturer cannot receive a shorter appointnment, and
‘therefore, is ineligible for any further enploynent at that
canpus.
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Adm ni stration, prepared a nenorandum dated Cctober 5, 1987,
whi ch- was: sent:to Morris along with Orbach's decision on
three-year commtnents for the Los Angeles witing program The
menor andum states that O bach had projected an overall increase
in the number of tenured faculty in the college "during perhaps a
five-year period," and a correspbnding reduction in the
‘anticipated need for tenporary |ecturers. Rat her than allocate
that-reduction to the departnents nost likely to experience a
change in instructor conposition, O bach had determ ned that the
reductions should be equally distributed throughout the coll ege
di vi si ons.
-~ .Evenwith that reduction, however, there were enough
positions available to grant full-tinme, post-six-year
appoi ntnents to all of the wwiting depértnentvlecturers eligible.
for reviewduring the life of the Agreenment. Nevertheless, the
Cct ober 5,: 1987 nenorandum states that since 60 percent of the
total lecturers eligible for six-year reviews over ‘the life of
t he Agreenent were eligible for review in that year,'only 60
percent of their positions should be commtted for three-year
appoi ntnrents, and that an additional |ong-termposition was cut
on the basis of possible future cuts in enrollnment and staff
positions allocated to the collége.

Orbach, in his testinony, admtted that this al | ocati on was,
in fact, based on a decision to reach a ratio of three lecturers
on one-year appointnents to every one lecturer on a three-year

_appoi ntnment. . Orbach testified that if he approved all of the
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long-termpositions requested, this would result in roughly a
One:toione=rati0'betmeen.shortrpern1and | ong-t erm appoi nt ees.
According to Orbach, this would be undesirabl e because "the
historic character of the witing programwoul d be changed,"”
because he prefers that "there should be turnover in the witing
program " and because he feels that the University - "should bring .
inas many new people into the witing program as it can find
who are_qualified for the position. Having targeted this ratio,
O bach testified that he felt it was only fair to apportion the
nunber of appointments on a yearly basis so that all lecturers
eligible for six-year reviews during the fife-of.the contract
woul d have an-equal chance to obtain three-year appointnents.
Due to attrition and non-excellent reviews, several witing
program lecturers did not participate in, or failed to’
successfully conplete, the review process. Enough lecturers did
conpl ete the review process, and were rated as excel |l ent
inétfuctors (through two levels of review), that there mere_four
more lecturers eligible for |ong-term appoi ntnents than
full-time positions available. Rather than assigning sone or al
of the instructors to part-tinme appointnents, an additional
screening process for "excellence" occurred, resulting in eight
| ecturers receiving thfée-year appoi nt nent s and'four, who "had
ot herwi se successfully conpleted the fevieM/process, bei ng denied

any future enploynent.
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DI SCUSSI ON

ges-at ‘UC__los. Angeles

It is undisputed that the matter at issue herein, the
appoi ntnents article of the parties' Agreenent, is within the
scope of representation. (UC (UG AFT) 1. proposed deci sion,
p.- 30.) It is an unfair practice for an enployer to alter the
.clear terns of a collective bargainihg agreenment w thout the
consent of the exclusive collective bargaining representative.

(Gant _Joint _Union H gh School District (1982) PERB Deci sion

No. 196; _South San Francisco Unified School District (1983) PERB

Deci sion No. 343; Palo Verde Unified School District (1983) PERB

Deci sion No. - 354.) - If -.the contractual |anguage is clear and
unanbi guous, there is no need to consider extrinsic, conflicting.
evidence as to what the parties nmeant by their agreenent.

(Marysville Joint Unified School District (1983) PERB Deci sion

No. 314; cf. R o Hondo Community College District (1982) PERB

Deci'sion No.  279.) In UC (UCGAFT) |. the Board found it

...appropriate to hold the parties to the apparent |anguage of the
Agreement. (ld.. proposed decision, pp. 30-31.)

It is a well established rule of law that the doctrine of
coll ateral estoppel (or issue preclusion) precludes relitigation
of an issue which has been fully and fairly litigated and finally

decided-in a prior action involving the sane parties. (State of

California. Departnent of Personnel Adm nistration (CSEA) (1991)
PERB Deci sion No. ‘871-S, p. 6., citing Pacific Coast Medical

21



Enterprises v. Department_of Bepefit Payments (1983) 140
.Cal . App. 3d 197, 214 [189 Cal . Rptr. 558].)
In UC (UC-AFT) I. the Board affirmed the ALJ's

interpretation of the parties' Agreement, with some further
clarification. The Agreenent at issue was negotiated on behalf
of the University by its negotiators and applied to all of the UC
canmpuses. In additfon, the ALJ, in determ ning the correct
interpretation to ascfibe to the Agreenent, focused on the
conduct of the UC negotiators, as opposed to the statenents and

opi nions. of individuals at any of the UC canpuses. (UC- (UG AFT)

i, p. 3L) Therefore, the issue of the neaning to be ascribed
5to.the~parties' Agreement in this case is identical to the issue .

of contract intefpretation ruled upon in UC (UCGAFT) I|. As thfs

i ssue was :fully and fairly litigated and finally decided in

UC (UC-AFT) |. the Board finds that the Board's prior ruling on

this issue applies with equal force to the present case.

In UC_ (UCGAFT) 1. the Board found that Article VII -of the

Agreenment was clear and.unanbi guous on its face, and that it set
forth mandatory criteria which, if satisfied, require three-year
appoi ntments. The Board found that the phrase "instructiona
need" was intended to hold its dictionary definition, e.g., UC
anti ci pated that courseé taught by a lecturer under review woul d
continue to be taught by a lecturer for the relevant three-year

period. (UC_(UCAFT) I. proposed deci sion, pp. 30-32.)

In addition, the Board found that Article VIl does not

'disallompthe Uni versity fromtaking fiscal or financia
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consi derati ons fnto account at every stage of the decision-

.maki ng process  regarding reappoi nt ment of post-six-year

| ecturers. - Rather, those considerations nust be taken into
account in order to determ ne instructional need in Article VII
C(l)(a)(l) of the Agreenent, and specifically whether a certain
class will be taught for three years by a Unit 18 lecturer.
However, once it has been decided that a course will be taught
for three years by a Unit 18 lecturer, the University nust apply
the criteria delineated in Article VII C(l)(a)(2). Financial or
fiscal considerations arefnot anong the criteria specified, and

t heref ore cannot be taken ‘into consideration at that stage bf t he
‘deci'si on-maki ng process. The Board therefore held that it i's not
.a unilateral change to take financial considerations into éccount
at any tine; it is a unilateral change to take such factors into
?acCount only when consi dering Awticle VII C(l)(a)(2), when

i nstructional need has al ready been determ ned. (WC_(UCAFT) 1.

pp. 9-10.)

-~ n the Los Angel es canpus, the decision was nmade to achi eve
a ratio of three lecturers on one-year appointnments to every one
| ecturer on a three-year appointnent. Thus, fhree-year writing
| ecturer positions were allocated accordingly. The Board finds
that the decision to create a percentage.ratio of three-year to
one-year appoi ntnments was not based upon the criteria established

under the Agreement. Instead, the University interjected

YSimlarly, inUC (UCAFT) |, the Board found that, as to
the Santa Cruz:.canpus, the decision to create a percentage ratio
of three-year-to-oné-year appointnents was not based upon the
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criteria into the determ nation not agreed upon by the parties.
Based -upon -t hat finding, the.Board holds that UC violated the Act
by unilaterally inplenenting a change in the parties' agreed upon
policy with regard to post-six-year appointnents.
The Renedy

" Wth regard to the appropriate renedy in this case, the
Board notes that as a result of the violation, eight lecturers
received three-year appointnents and four |ecturers, who had
ot herwi se successfully conpleted the review process, were denied
any future enployment.® Therefore, as.to the four enployees who
wer e denied future enploynent as a result of this violation, they
must ‘be restored to the:status.quo gﬁLg and made whole for any . .
damage they suffered as a result of the unlawful conduct. (R o

Hondo Community_College District (1983) PERB Decision No. 292.)

In accord with UC_(UCAFT) 1. the Board should not order .the

parties to do sonmething which is in contravention of the

contract, but, rather, should order the lecturers be returned to .
the positions they would have held had the violation not been
commtted. To achieve the proper renedy, a conpliance proceedi ng

is required wherein the instructional need during the applicable

criteria established in the Agreenment. As such, the Board found
that by interjecting criteria into the Agreenent not agreed to by
the parties, UC violated the Act by unilaterally inplenenting. a
change in the agreed-upon policy regardi ng post-six-year

reappoi ntnents. (W (UGCAFT) 1. p. 10

¥onh the Santa Cruz canpus, by conparison, no |ecturers were
deni ed enpl oynent. Rather, lecturers were given reduced
schedul es.
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three-year period will be determ ned, and any harned |ecturers
Wi |l -receive restitution. .

The vi6|ations occurred with regard to three-year
appoi nt ments beginning in the 1987-88 school year. Therefore,
any |l ecturers who woul d have been enployed by UC during the
“three-year contract period should be awarded the other benefits
- of enploynent which the lecturers would have accrued had no
violation occurred. This includes, but is not imted to,
evaluation for enploynent under the current Agreenent, including
the restoration of any benefits to which the otherw se enpl oyed

| ecturers woul d have been'entitled, if no violation had occurred.,

-+ - ..Wth regard to the posting requirenent, in accord with
UC_ (UG AFT) 1; the Board finds if'appropriate that the notice be
posted systemwi de. The notice itself wll specify that the

:violation occurred only-on the Los Angel es canpus.

ORDER

Based upon all of thé above and the entire record in this
matter, the Board finds that The Regents of the University of
California violated section 3571(b) and (c) of the:Higher
Educati on Enpl oyer - Enpl oyee Rel ations Act. The Board REMANDS
this case to the Los Angel es Regional D rector and ORDERS t hat
conpl i ance proceedingé be instituted, in order to deternine the
instructional need at the Los Angel es canpus during the
three-year period in question (academc years 1987-88, 1988-89
and 1989-90), upon which back pay, reinstatenent, and/or other

benefits of .enpl oynent as described above will be awarded to any
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unit menbers mho'suffered.harnlas a result of the conduct found
‘herein to be-in-violation of the Act.
1T IS HEREBY ORDERED that The Regents of the University of

California (University) and its representatives shall
| A.  CEASE AND DESI ST FROM

1. Denying the University Council-Anmerican Federation
of Teachers (Federation) rights guaranteed to it by the Higher
Educati on Enpl oyer - Enpl oyee Rel ations Act by unilaterally
changing the criteria for post-six-year appointnments contained in
t he Agreenent between the University and Federation during its
term

2. Failing and refusing to neet and negotiate in good
faith-with the Federation by unilaterally changing the crfteria
for post-six-year appointnents contained in the Agreenent,

wi t hout the Federation's consent.
B. TAKE THE FOLLON NG AFFI RVATI VE ACTI ONS DESI GNED TO-'

EFFECTUATE THE POLI G ES OF THE H GHER EDUCATI ON

EMPLOYER- EMPLOYEE RELATI ONS ACT:

1. Make whole any unit nember at the University's Los
Angel es canmpus, who is found to have suffered econom c and ot her
harm as di scussed above as a result of the conduct found herein
to be in violation of HEERA, in accord with the conpliance
proceedi ngs ordered hereiﬁ. | |

2. Wthin thirty-five (35)'days follow ng the date
this Decision is no |onger subject to reconsideration, post at

all University of California canmpuses, in all work |ocations

where.notices to enployees are custonmarily placed, copies of the
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ﬁbtice"attached aé an Appendi x hereto, signed by an authorized
agentﬁof-the.Regents-Of-the-University of California. Such
posting shall be maintained for a period of thirty (30)
consecutive wor kdays. Reasonabl e steps shall be taken to insure
that this Notice is not reduced in size, defaced, altered or
covered by any material.

3. Witten notification of the actions taken to conply
with this Order shall be made to the Los Andeles Regi onal
Director of the Public Enploynent Relations Board in accordance

with her instructions.

- Chai rperson Hesse joined in this Deci si on.

‘Menber Carlyle's dissent begins on page 28.
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Carlyle, Menber, dissenting: | dissent fromthe decision
ofjlhe»adninistrativeviamrjudgeb(ﬁ@J)\and t he concl usion of ny
col | eagues- that the charge .in this case was tinely fil ed.

In the original proceeding, Regents of the Unjiversity. of
California (University Council-American Federation of Teachers).
© (1990) PERB Decision'No. 826-H (UC (UCAFT) 1), the Public
Enpl oynent -Rel ations Board. (Board) clarified the issue of when
the six nonths statute of limtations begins to run by
determ ning that:

The statute of limtations begins to run
onthe.date -the charging party has actua

-or constructive notice of the respondent's
clear intent to inplenent a unilateral change ..
in policy, providing that nothing subsequent. .

to that date evinces a wavering of that
intent.

(I, at p. 7.)

The conplaint was filed on May 4,-1988. Therefore, t he
.charge woul d be tinely;filed If the University CbenciI-Anerican
" Federation of Teachers'(Federafion) did not learn of the Regents
of the University of Célifornia's (University or UC) action prior
to Novenber 4, 1987.! To establish that the action was filed
in a tinely manner, the Federation had the burden to prove

tinmeliness as part of its prima facie case. (California State

Uni versity, San Diego.(1989) PERB Decision No. 718-H.) The.

Federati on has not sustained this burden.

All dates herein refer to 1987, unless otherw se stat ed.
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FACTUAL . BACKGROND,

Witing‘program< ecturer. Susan Giffin (Giffin) was
" desi gnat ed - by thé Federation to handle a grievance under the
Menor andum of Understanding (M) with the University chall enging-
the limtation of three-year appointnents in the UC Los Angel es
- (UCLA) writing program Giffin was also designated as the
_Federation's representative in handling simlar grievances that
m ght arise in other departnents or prograns on the UCLA canpus.
During this tinme, Giffin did not hold an elective office.

On Cctober 5, Fbrberf Morris (Morris), Dean of Humaniti es,
issued a letter to-various prograns and departnents, including
fthefmwiting;progran1'in"mhith he set forth limits on the  number - -
of > t hr ee- year appointnentS'thaf woul d be approved; This letter
was based upon a decis{on by Raynond L. Orbach, Provost of the.
Col | ege of Letters and Sciences, who had set a [imt on the
al l ocation of Iong-tern1appointnents'fdr the witing program

On Cctober 8, the witing progranilecturers nét with Lynn
‘Batten, director of UCLA s writing program to discuss portions
of Morris' CQctober 5 letter ahd t he announcenent that only eight
full-tinme equival ents (FTEs)? woul d be approved for three-year
term appoi ntnents. At this time 17 individuals, who had taught
at the University for six years, wer e eligible;fdr t hree-year

appoi ntnents in that program

Full-time equivalent" refers to the University's
comm tnent -‘to provide one full-tinme teaching position, and is
t he met hod by whi ch budgets for the various departnents are
al | ocat ed.
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C}iffin attended several neetings with University officials
to discuss the total nunber of FTE appointnents. On Novenber 2,
Giffin attended a grievance neeting concerning the effect of
Morris' announced limt on three-year appointnments in denying
the three-year appointnment to an individual in the English
Depart nent. Morris and Vice Provost Carol Hartzog (Hartzog)
attended this neeting.
The next day, on Novenber 3, Giffin had schedul ed anot her

Step 1% grievance meeting pertaining to a separate grievance
involving the witing program Giffin did not attend this
neétfngf?3lhstead; several - lecturers met-with Mrris and Hart zog
to.discuss:the reduction.in the allocation for three-year i
appoi nt ment s. |

- agree‘mﬁth»thé ALJ that the neetings,‘telephone calls aﬁd
ot her contacts prior to November 3, béfmeen t he Federation and
the University, failed to show that the Federation |earned of
the University's rationale for its action in Iin1ting'three-year-
;appoi ntments. ~However, the record clearly denonstrates that the
Federatibn | earned, at the Novenber 3 neeting, the rational e for
the University's action for the limtation of the three-year

appoi nt ment s.

3Under the ternms of the MOU, Step | of the grievance
procedure involves informal discussions between the grievant

and his or her imedi ate supervisor. Step Il involves a review
of those discussions with a designated canpus official at a
hi gher adm nistrative level. Step IlIl involves reduction of

~the-grievance-to witing, a further neeting of the parties to
ereview the matter, and the issuance by the University of a
witten decision granting or denying the grievance.
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| Moiti's testified that, in attending the November 3
nmeet i ng, it'maé his intention to provide information as to what
the ‘basis was for the limtation on |long-term reappointnents.
Additionally, the.grievance notes taken by the University
indicated Morris believed that: (1) the determ nation of
"instructional need" did not depend upon whet her the courses
taught by the lecturers seeking reappointnent would continue to
be offered; and (2) the University, under the MU, had the right
to establish an appropriate "bal ance" of |ong-term and short-
term:lecturers and thereby assure a sufficient "infusion of new
bl ood" . into-the witing program |
-Thisview-is supported by the Federation when it stated in..
its charge that Morris, on Novenber 3, provided the rationale for
the all ot ment of t hree-year appoi ntnents when he said:
. t hree-year appoi ntnments woul d
.be linmted to ensure an appropriate 1
“‘bal ance between |ecturers with three-year
appoi ntnents and those with one-year
appoi ntnments.. He also said that this bal ance

+ must be achieved, not just in the witing
- .program but throughout the Coll ege.

Dean Morris' statenent was the announcenent
of a change in policy in a major unit of the

University. It neans that, contrary to the
policy stated in Article VII, the College of
Letters and Science will no |onger review

every incunbent |lecturer for a three-year
termafter six years of service, even though
it has been determned that the incunbent's
position should continue to be filled by a

| ecturer.

Mor eover, the Federation, in their own exceptions to the

initial -decision of this Case (UC 1), stated:
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. the unfair practice charge in Case No.
LA- CE- 235- H, which is part of the record
herein .-~ . stated explicitly that the basis
for the University's limtation on |long-term
reappoi ntnents was not conmunicated to the
Union until the Step Il hearing on the
Union's Witing Progran1gr|evance whi ch t ook
pl ace on Novermber 30, 1987[1% . . .
(UC (UG AFT) |I. Charglng Party's Exceptlons
p. 13, enphasis added.)

Based upon the entire record, it is sufficiently
denonstrated that the Novenber 3 neeting provided the attendees
with the rationale behind the University's action in its
al l ocation of |ong-term reappointnments.

TheTQUestion~Ieftutowdecide.is.mhether,any person attending
t he Novenber 3.neeting was representing the Federation. The .
Board has held that, in determ ning whether an individual is a
representative of an enpl oyee organi zati on, comon | aw agency

principles are applicable. (Los_Angel es_Communi ty_Col | ege

District (1982) PERB Decision No. 252.) Four lecturers attended
t he Novenber 3 neetiﬁg: “CQynthia Tuell (Tuell), Jeanne Gunner
(Gunner), Lisa Gerrard and Bill cul | en.

Cynthia Tuell was a witing program | ecturer. Although
Tuel | was not a Federation official, she testified that she and
Giffin had volunteered to handle the grievance for the witing
program Additionally,. Tuell testified that she and Giffin
"basically did everything for the grievance*" As to the
Novenmber 3 neeting, Tuell testified that Giffin asked her to

attend the neeting as Giffin had attended a Step Il hearing the

“The correct date should read Novenber 3, 1987.
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day before on the English program grievance. Although Tuel
staied that she woul d have gone anyway, the testinony
denonstrates that Tuell took the responsibility seriously as
she testified that she took the | ead, did nost of the speaking
and was seen by the other unit nenbers as "in charge" of the
grievance. This is confirnmed by Tuell's statenent to Morris
at the end of the neeting that a grievance woul d be filed, and
Tuell informng Giffin the next day what had occurred at the
Novenber 3 hearing. Just as Giffin represented the Federation
at the Novenber 2 neeting, | would conclude that Tuell was
working in concert with Giffin on the witing program grievance
‘and was'-representing the Federation at the Novenber 3 neeting.
"As to the other Iectu?ers who attended the neeting, there
is sufficient evidence to denonstrate that Gunner was also a
representative of the Feder ati on. ®
In the Federation's statenent of eXEeptions to the UC (UG
AET) case, ‘the Federation stated: |
~Contrary to:the:findings of the
Adm ni strative Law Judge (see Proposed
Decision, p.24), Giffinfurther testified
that Lisa Gerrard and Jeanne Gunner, who
attended the Novenber 3, 1987, Step |
hearing on the Witing Program grievance,
were al so actlng as Union representatlves

(RT.I1, p.84).

V%{Ie briefs are considered to be outside the record, it

°I would agree with the ALJ that the record does not support
a finding that either Lisa Gerrard or Bill Cullen were acting as
representatives of the -Federation at this neeting.
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has been found that information contained within the briefs are
reliable indications of a party's position on the facts as well
as the law. (9 Wtkin, Cal. Procedure (3d ed. 1985) Appeal sec.
251, -p. 258.) An admssion in a brief may be treated as -

di spositive "where it represents an express concession in the

i nstant phase of the case (WIllians v. Superior Court (1964)

226 Cal . App. 2d 666, 674 [38 Cal .Rptr. 291]). (Coffee-R ch
Inc. v. Fielder (1975) 48 Cal.App.3d 990, 999 [122 Cal.Rptr.

302. ]
The ALJ, in his supplenental'decision, stated:
[t] hat-counsel, at one point ‘in this
proceedi ng, sonehow felt it would be
advant ageous to-claima presence by the
Charging Party at the Novenber 3 neeting
"based on Giffin's testinony does not

require a finding which is not supported
by the record. -

(P. 16.)

 Fbmever, the Federation's adm ssion and testinony of the
Federation's own w tnesses provided sufficient indicia of an
agency rel ationshi p. Testinony showed that Gunner worked on
the grievance, mhen.she méé not anong the group directly affected
by the limtation on three-year appointnents. In addition to
attendi ng the Novenber 3 neeting, Giffin testified thaf, at the
Step Il neeting in Decenber, Chnner"split responsibility-with
Giffin for the particular witing program gri evance.

At no tine during the hearing did'the Federati on w tnesses
(Tuell and Griffin) dispute the others role in the grievance. I
woul d t herefore conclude that, based.upon the entire record, the
evidencé establiéhes thatsunit menbers Tuell and Gunner were
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representatives of the Federation and any know edge provided to
them.at that -meeting is inﬁuted_tohthe Federation as of that
dat e.
Finally, there is a question as to whether there was a
wavering of the University's intent regarding limtation of
| three-year appointnents when Morris stated, at the Novenber 3
. meeting, that he would be "thinking further about the allocation”
and "would be in comunication wwth the Provost." | would
conclude that Morris' comrent was not an "evincing of a wavering
intent" as the testinony indicates that the Federation
wfepreéentatives at ‘the neeting believed that it was notl]ikely
that a change would occur and that a grievance should be filed.
As ‘the charge was not filed by the Federation until My 4,
1988, outside the six-nonth statute of linmitations, the Board is

wi thout jurisdiction to issue a ruling on the “nmerits of this

case.
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- APPENDI X

NOTI CE TO EMPLOYEES
-.POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT - RELATI ONS BQARD
An Agency of the State of California

.. After a hearing |n Unf al r Practice Case No. LA-CE-235-H,
University necil - ration of Teachers v. Ihe Regents
of the University_of Californi a, inwhich all parties had the
right to participate, it has been found that the Regents of the
University of California (University) violated the Hi gher
Educati on Enpl oyer - Enpl oyee Rel ati ons Act (HEERA), section
3571(b) and (c) by unilaterally changing the requirenments for
post -si x-year, three-year appointnents for nonsenate
Instructional unit enployees during the termof a negotiated
agreenent with University Council-Anerican Federation of Teachers
(Federation) at its Los Angel es canpus.

As a result of this conduct, we have been ordered to post
~this-Notice:and we will:

- A ‘CEASE AND DESI ST FROM

1. . Denying the Univer sity Council-Anerican Federation -
of Teachers rights guaranteed to it by the H gher Education
Enpl oyer - Enpl oyee Rel ations Act by unilaterally changing the
criteria for post-six-year appointnments contained in the
Agreenent between the University and Federation during its term

2. Failing.and refusing to neet and negotiate in good
faith with the Federation by unilaterally changing the criteria
for post-six-year appointnments contained in the Agreerrent
wi thout the Federation's consent.

B. . TAKE THE FOLLOWN NG AFFI RVATI VE ACTI ONS DESI GNED TO
“  EFFECTUATE THE POLI Cl ES OF THE H GHER EDUCATI ON'
EMPLOYER- EMPLOYEE RELATI ONS ACT:

1. Make whole any unit nmenber at the University's Los
Angel es canpus, who is found to have suffered harmas a result of
t he conduct found herein to be in violation of HEERA, in accord
with the conpliance pr oceedl ngs or dered her ein.

Dat ed: ' THE REGENTS OF THE UNI VERSI TY
O CALI FORNI A

By

Aut hori zed Representative

THIS IS AN OFFI'ClI AL NOTI CE. | T MUST REMAIN POSTED FOR AT LEAST
- THIRTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND

- MUST NOT -BE REDUCED | N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.




STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

UNI VERSI TY COUNCI L- AMERI CAN

FEDERATI ON OF TEACHERS, Unfair Practice

Case Nos. SF-CE-272-H
LA- CE- 235-H

SUPPLEMENTAL PROPOSED
DECI SI ON AND ORDER
TRANSFERRI NG PROCEEDI NG
TO THE BOARD -
(11/ 26/ 90)

Charging Party,

V.

THE REGENTS OF THE UNI VERSI TY
OF CALI FORNI A,

Respondent .

R T L N N N W W e )

Appearances; Leonard, Carder, Nathan, Zuckerman, Ross, Chin &
Remar by Wlliam H Carder, Attorney, for University Council -
American Federation of Teachers; Marcia J. Canning, University
Counsel, for The Regents of the University of California.
Before Douglas Gallop, Admnistrative Law Judge.
| NTRODUCTI ON

On July 3, 1990, the Public Empl oyment Relat-i'ons Boar d

(hereinafter PERB or Board) issued its Decision in the above-

! finding that The Regents of the University of

captioned matter,
California (hereinafter Respondent) violated section 3571(a), (b)
and (c) of the Higher Education Employer-Enmpl oyee Relations Act
(HEERA) in Case No. SF-CE-272-H. Respondent viol ated the HEERA
by repudiating provisions in Article VI1 of its memorandum of
understanding (MOU) with University Council-American Federation
of Teachers (Charging Party) concerning three-year ap.poi nt ments
for lecturers with more than six years of enmployment at

Respondent's Santa Cruz, California campus. The Board remanded

Case No. LA-CE-235-H, which alleged a simlar violation at

'PERB Deci sion No. 826-H.

Thi's proposed deci sion has been appeal ed T The
Board itself and nay not be cited as precedent
unl ess the decision and its rational e have been
adopted by the Board.




Respondent's Los Angeles, California canpus (UCLA), for further
~hearing on the.issue of tineliness, and directed the undersigned
to'prepare_a suppl enment al proposed decision on that issue, to be
transferred to the Board for further action.

Upoh notice to the parties, the record was reopened on
Septenber 6, 1990, and further evidence was presented. The
parties -filed post-hearing briefs, and the nmatter was submtted
for decision on Novenber 15, 1990.

EACTS

Thé Charging Party recalled Susan Giffin, a lecturer in the
UCLA writing programand currently its president, and called
*'Cynthia‘TueII,'éfwwiting program | ecturer, as Wi t nesses.
Respondent recall ed Sandra Rich, assistant |abor relations
manager. The parties also introduced docunentary evidence to
corroborate the witnesses' testinony. |

As set forfh in the Proposed Decision for these cases,

i ssued on® February 24, 1989, Respondent took adverse action on

. Cctober 5, 1989, when its provost, Raynond L. Orbach, elected to
reduce the long-term appointnents: for the UCLA witing programto
eight full time equivalents (FTE). The reduction just referred
to was fromthe 17-FTE recommendation of Charles Linwood Batten,
then the programis director. It has been established, that this
deci si on was based on several factors not contained in the MOU,

i ncluding college-wi de financial considerations, college-w de



| adder faculty hiring goals,?

the desire to save three-year
-appoi ntments for |ecturers not yet eligible under the MU and to
i nfuse "new bl ood" into the program through new hires.

By letter dated October 5, 1987,° Herbert Morris, the
col |l ege dean, inforned Batten of the reduction in his request for
three-year FTEs. The letter, inter alia, stated:

The Provost and | have revi ewed your . request
carefully, taking into account the
programmatic need for these positions,
antici pating other needs for |adder and
tenporary FTE, and considering Coll ege
resources, priorities and goals, as well as
t he appropriate bal ance of |adder and
tenporary faculty within the Coll ege.

"Rich credibly testified that on Cctober 8, Nhrde’C?egory,
then president of the Charging Party's UCLA local, called her to-
di scuss Morris' letter of Qctober 5 regarding the witing
‘program and a simlar Ie{ter denyi ng ‘any three-year FTE
all ocations for an English departnent course. C}egory, whi | e not
stating the extent of her know edge of the letters, objected to

Morris' use of the term "progranmmatic need," and stated she knew

- "the writing program needed nore than eight FTES. Gegory said

t hat unl ess Respondent was going to cut its overall FTE
allocation to the program Respondent was in violation of the
M. Gegory further clainmed that it was inpernmissible for

Respondent to replace lecturers eligible for three?yeaf

‘Ladder faculty rarely teach witing program courses.

3A11 dates hereinafter refer to 1987 unl ess ot herwi se
“ i ndi cat ed.



appoi ntnents with one-year appointees.  She noted that the MU s
requirenents for three-year appointnents were rigorous enough to
[imt the nunber thereof w thout inposing what she saw as a
guota. Gegory also protested the failure to grant any three-
year FTEs for the English departnent course. There is no

evi dence that R ch gave any reasons .for Respondent's actions
during this conversation.?

Rich testified that G egory expressed an intention to file
.grievances, and concern because Mrris was unavail able. She
believes Gregory stated that Giffin mou{d be a representative in
the grievances. Gegory‘told Rich the Association was "l ooking
“at" filing an unfair practice charge because Mrris had cited
"programmatic need" in the allocation letters.

Rich also testified that she and G egory had previously
engaged in ongoing di scussi ons concerni ng Respondent's
interpretation of the term "instructional need." The record in
the original proceeding reflects that Gegory, during the first
year of the MOU, had protested Respondent's contention that it
could consider "programmatic need,” including college-w de
resource and faculty hiring goals, in determning instructional
need for three-year appointnents. Gievances filed concerning
those first year allocations were resolved when the Associ ation

realized that, in fact, perm ssible considerations such as the

“While Rich's testinony concerning Gregory's statements is-
... hearsay, the statenents are received as adm ssions agai nst
‘interest by an officer and agent of the Charging Party.

4



use of |adder-rank faculty had determ ned the appointnent
.deci si ons.

The original record also reflects that Respondent initially
proposed including programmatic need as a factor in determning
t hree-year appointnments. The Charging Party, and Gregory in
particular, strongly opposed this as a consideration. G egory
understood programatic need to be a wi der concept than
i nstructional need, and included'such.factors as coll ege-w de
resource planning. At the Association's demand, the termwas
dropped fromthe appointnents article, a nmgjor concession in
Respondent's 'vi ew.

Al'so on - Cctober 8, Giffin, along wwth other witing program :
| ecturers, attended a neeting called by Batten which |asted
several hours. Cearly, the subject of the neeting was knbmn to
those “i n-attendance because, alnost at the outset, the lecturers
informed Batten that it would constitute a step one neetfng for
‘any grievance to be filed. ,According.to Giffin, Batten read
.unspecified portions of Morris' COctober 5 letter. Batten told
themthat Morris had given, as reasons for the reduction in
t hree-year appointnents, "programmatic need,"” the bal ance between
| adder and tenporary faculty, and possibly other factors.

Mnutes of the neeting state that Batten, contradicting Orbach's
position, told the group that it was "totally inappropriate" to
consider a relationship between tenured (ladder) faculty and the
needs of the witing program \When asked, Batten said that

Mrris had not defined the term "programmatic need." According



to the mnutes, Batten could only guess that "programmtic need
was .some Pl atonic,  ideal mx of permanent and sem - permanent
positions in the program Giffin did not attend negotiationé
| eading to the NDU{ nor was she involved in the prior disputes
concerning the term "programmatic need."

Batten was al so questioned as to the rel evance of | adder
. faculty, since they rarely taught in the witing program He
replied that he could not see the relationship. Apparently, the
subj ect of one-year lecturers also cane up, since Giffin
testified that Batten was asked what the adm nistration thought
the ideal balance between one and three-year |ecturers should be.
‘Batten was unable to answer this inquiry. The lecturers also
asked Batten if he saw a distinction in instructional need
bet ween one and three-year lecturers, and he replied that he
could not. There was extensive discussion as to the review
process for three-year appointnent candi dates. Batten dénied
that any ratio of one to three-year appointnents had been
.~ established.®

Giffin testified that as of Cctober 8, she believed
Respondent had al |l ocated the sanme nunber of FTE positions for the
entire program as the year before. Batten was purportedly unable
to confirmthis at the neeting; however, Respondent provided

confirmation within a week thereafter.

®Unknown to Batten, Orbach did, in fact, desire that 75
percent of the witing departnent courses be taught by lecturers
on one-year appointnents. This ratio does not appear to have
been communicated as the goal for achieving "balance" in the
‘depart nent.



Batten, in his testinony fromthe origi nal proceeding
herein, denmonstrated his opposition to, and initial lack of
understandi ng of the reasons for the reduction in FTE for three-
year appointnents, as expressed in Murris' |letter. of Cctober 5.
On Cctober 13, he net with O bach to discuss the allocation, and
Orbach explained the reasons for the reduction in detail. There
is no evidence that Batten related this to Giffin or Gegory.
Batten al so discussed the issue with Morris and Carol P. Hartzog,
- vice provost for academic administration. Batten, in attenpting
‘to increase the allocation, cited lownorale and the difficulty

in replacing experienced |ecturers.

Morris, in his prior testinony, stated he was-inpressed with .

‘these argunents and requested that the three-year al l ocation be
increased from8 to 12. Obach rejected the request. There is
no evidence that any of the Charging Party'S-representat{ves wer e
aware that Morris had sought an increase in the allocation.

On Novenber 2, Giffin attended éistep two grievance neeting
wth Mrris, Hartzog and the affected | ecturer regarding the
English departnent FTE allocation. Mrris stated that the
al l ocation of three-year positions mas.in its beginning stageé,
and perhaps the lecturer should file an appeal of non-
reappoi nt ment rat her than:a.grievance. Morris anticipated the
" letters of non-reappointnent woul d be Sent I n about two meéks.
Giffin and the lecturer questioned the viability of such an

appeal under the MOU.



The | ecturer objected to the use of programmatic need in the
appoi nt ment deci sion; and.stated that .i nasmuch as there was
clearly an instructional need for her course, Respondent was
violating the MOU.  Morris replied that .one-year appointnents
of fered Respondent "flexibility," and asked what provision
of the MOU had been violated. \Wen the lecturer and Giffin
cited Article VI1, Mrris asked whether they interpreted Article
VII as requiring three-year appointnents. It does not appear
that Morris, at the time, took a position on this issue.

The discussion then turned to the lecturer's quglifications

and experience in teaching the courses. Morris was inpressed

wi th argunents that she shoul d continue teaching them and stated:..

he woul d take the matter .under consideration. Respondent
subsequently offered the |ecturer a three-year appointnént, but
for only one of her three courses. The .offer was rejected.
Giffin did not attend the step two witing program
gri evance neeting, which took place on Novenber 3, because she
had. attended the English departnent neeting on Novenber 2.
I nstead, four lecturers, including Tuell, nmet with Mrris and
Hartzog. Tuell had "volunteered" to work on the witing program
grievance, and to act as spokesperson at the neeting. Tuell did
not hold any office with the Charging Party, or its UCLA | ocal,
and was not generally a designated grievance representative. In
addition to Tuell's testiﬁnny, the testinony of Hartzog and

Morris fromthe original hearing, along with Hartzog's notes, are



considered in determ ning what took pface. '(Tuell'é recal | of
the.neeting was admttedly poor.)

Tuell contended there was a continuing instructional need
“for the witing programcourses, and asked what Respondent neant
by programmatic need. Mrris responded that the determ nation of
need did not stand al one on whether a course had been taught for
a long tine. Respondent had to account for changed
ci rcunstances, for exanple, new prograns. Due to the
unpredictability of future funding, it was difficult to commt to
conti nui ng existing courses indefinitelyil As an exanple, Morris
cited a | anguage course (not in the witing program that
consistently had -a Iomrenfollnent  THus, Respondent needed to- .
have the option to shift resources fromprogram_tdprograms

In response, Tuell asked Morris if the witing program
courses were going to be cut, and Mirris said he did not think
so. Mrris went on to defend the allocation on grounds of
"fairness," e.g., a desire to have three-year appointnents
-available in the future for those.mho had not yet taught for six
years. He also stated Respondent's "new bl ood" rationale, e.g.,
the desire to hire new |l ecturers.

Tuel | argued that normal turnover would provide Respondent
the opportunity to satisfy its need forsneﬁllecturers. Morri s,

however, maintained that by granting three-year appoi ntnents,

®The above facts are from Hartzog's notes and testinony,
which are credited. Tuell testified that Mrris failed to
clearly define programmatic need and he appeared uncertain of
- what the concept neant.



wWth the possibility of indefinite renewal, the remaining
positions in.the programwoul d beconme |less attractive. Tuel
questioned Mrris concerning the balance of |adder and tenporary-
faculty as a consideration. After Mrris gave an expl anati on,
Hartzog's notes state she clarified it by stating that Respondent
~was referring to the bal ance between the | adder and tenporary
faculty on a college-wi de basis. Hartzog also said that she had
di scussed this issue with Gegory. No date or context is setl
forth in the notes regarding such discussion(s) with Gegory.
After listening to the |lecturers' argunents, including
assertions concerning the -difficulty Respondent m ght. have in
filling one-year appointhenfs and clafns that excellent staff.
menbers were seeking enpl oynent el sewhere, Mrris. said that thére_
were a nunber of inportant considerations involved, anobng those
the points raised by the |ecturers. Mrris promsed to think
further about the allocation and stated that he moufd'contacf

Orbach. At the nmeeting, Mrris made it clear that the fina

~-.allocation decision was Orbach's. Tuell responded that a witten

grievance would be filed.

The MOU permtted only procedural grievances-to be filed
concerning Article VII. The MU s grievance article generally
al | oned grievqnces to be filed either ‘by unit. nenbers or the
Charging Party. In grievances filed by unit nenbers, the MOU
permtted representation by Charging Party.

On Novenber 4, Tuell discussed the Novenber 3 neeting with
Giffin, summarizing what- Morris and Hartzog had said. Giffin

10



was told that while Mirris had agreed to consider the argunents
raised by the lecturers, it did not appear |ikely the three-year
al I ocati on woul d change. |

Giffin, on Novenber 4, prepared-and signed a witten
gri evance concerning the mwitihg program  The grievant was set
forth as "Witing ProgramLecturers."7 It is noted that the
writing program grievance at the Santa Cruz canpus listed the
Charging Party as the grievant. The UCLA English departnent
grievance apparently listed the affected | ecturer, inasnuch as
Respondent' s correspondence referred to it as the Iecturerfs
grievance, and Giffin as the Charging Party's représentative.

The writing-program grievance stated that- Respondent had
violated Article VIl of the MOU by reducing the FTE allocation
for thrée-year appoi nt rents, even thoﬁgh the FTE al l ocation for
‘the entire progranrrenained the sanme. - Thus, sone. |lecturers would
be deni ed appointnents regardless of their qualifications, even
t hough instructional need remained the sanme. Tuell testified
.that she felt-there was a clear viblation of the MOU, because
Respondent was not following the contractual definition of
"instructional need."

The parties conducted a step three witing program grievance
nmeeti ng on Decenber 9. Giffin, who was in attendance, cohtehded
that there was sufficient instructional need to warrant Batten's

FTE request for 17 three-year FTEs. She accused Respondent of

‘Giffin, at that time, was also a lecturer in the witing

- depart nent.

11



establishing a quota systemin violation of the MOU, even through
she and Morris agreed that such quotas were "illegal." Giffin
argued that considering the need for "new blood" in the program
was equally violative of the contract in that said consideration
was not provided for under instructional need, and clained that
by hiring too many new | ecturers, the quality of the.program
would suffer. Giffin contended-that since the criteria set

- forth in Article VIl1 had been satisfied, Respondent was obligated
to provide three-year appointnents to all post six-year lecturers
found to be excellent in their performance.

Ri ch reéponded that, based on the parties' collective
‘bar'gai ni ng history, .the definition of instructional need
enconpassed all aspects of academ c planning, including the
- balance of one to three-year appointnents, balance between | adder
~and ténporary faculty, turnover, budgetary consi derations,
proj ected changes in enrollnent and the need to be flexible in
‘mai ntaining resources for future needs. R ch stated that
Respondent did not, by the MU, commt to the establishment of
any three-year appointnents, but had only set forth the
condi tions under which such appoi ntnents can be nade.

Ri ch again denied the existence of any established ratio
bet ween one and three-year appointnenté, Hart zog added sone
comments as wel | . The'grieVance was deni ed, thus ending the
contractual grievance procedure for this dispute. Giffin
testified that Rich's remarks constituted the first tinme that

Respondent had disputed the Charging Party's interpretation of

12



the term "instructional need,"” and that Respondent never
confirmed its desire for a ratio of one to three-year |ecturer
appoi nt nents. 8

| SSUE |

Did the Charging Party file the charge in Case No.

LA-CE-235-H in a tinely manner?
ANALYSI S _AND |

In its July 3, 1990 Decision,® the Board stat ed:
The statute of limtations begins to run on
the date the charging-party has actual or
constructive notice of the respondent’'s clear

intent to inplement a unilateral change in
policy, - providing that nothing subsequent to
that date evinces a wavering of that
intent. . . . In the present case, the date
of notice would-be the date when the ;
[Charging Party] first |earned of '
[ Respondent's] rationale for its allocation
of Full Tinme Equivalents (FTEs) for three-
year appoi ntnments on the UCLA canpus.
‘* (Footnote omtted.)

The Charging Party contends that it did not learn
‘Respondent's rationale until, at the earliest, Decenber 9, when
, Rch expl ained Respondent's interpretation of instructional need,
as set forth in Article VI1 of the MOU.  The Charging Party
further contends that even if know edge was obtained earlier,
Respondent waivered in its intent to inplenment the changé in
policy. The charge in Case No. LA-CE-235-Hwas filed on May 4,

1988. Hence, the statute began to run on Novermber 4, 1987.

]t appears that the first notice of a three to one ratio
was when Orbach testified in the original hearing in this matter..

°(1990) PERB Deci sion No. 826-H, .at page 7.
13



~ Saddl eback Valley_Unified School District (1985) PERB Deci sion
No. 558.

It is undisputed that Gregory, as an officer of the Charging
Party's local, was an agent whose conduct woul d bind the Charging
Party. The PERB applies common | aw agency principals to its
public sector decisions. Los Angeles Community_College District
(1982) PERB Decision No. 252. -Decisions of the National Labor
Rel ati ons Board have found grievancé conmttee nenbers acting
within the scope of their grievance processing responsibilities
to be agents of the union. Gaphic Communications.lnternational
Unjon. local 388.~ a/w raphic Communications International Union.
District Council No 2 (Geargia Pacific Corp.) .(1988). 287 NLRB
No. 107 [128 LRRM 1176]; nternational Union of District 50

Allied and Technical \Whr kprq of the United States and Canada and

|IS_LQQaL_15AAQﬂLIDMLChﬂﬂLQﬁL—Qnﬂpﬁﬂy-——beKY—ELﬁLi—DLMLSLQﬂl
(1971) 187 NLRB 968 [76 LRRM 1217].

“Although Giffin was a writing progran1IthUrer, ‘she had
‘vol unteered to act as the Charging Party's grievance
representative. Her rol e extended beyond the witing program
grievance, and she appeared as the Charging Party's
representative for grievances in other departnents. She was
under stood by Respondent to be a grievance representative of the
Charging Party, and in fact she acted in such capacity.
Accordingly, she is found to be an agent of the Charging Party
for grievance phrposes, and her know edge of the rationale for

Respondent’'s actions is inputed to the Charging Party.
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Agent stat us is not found for Tuell or the other |ecturers
who attended the hbvenber_S.nee;ing_mﬁth Morris and Harzog.
Since the grievance was filed in the nane of -the witing program
| ecturers, their appearance on Novenber 3 was as grievants, not
as Charging Party representatives, absent facts establishing such
status. The facts showthat Giffin, having attended a step two
grievance for a different departnment the previous day, chose not
‘to attend on Novenber 3. Instead, Tuell and three other
| ecturers appeared af the meeting, with Tuell as their
spokesper son. In the absence of sufficient evidence to show
either that Tuell -was designated as a grievance representative of
'thé:Charging-Party, or that this was éonnunicated t o Respondent,
it is concluded she was spokesperson for the grievants, and not
the Charging Party. Accordingly, the information comunicated to
the four lecturers on Novenber 3 will not be inputed to the
Charging Party, at least as of the tine the statenents were nade -
to them

.Respondent urges that a contrary résult i s mandat ed based on
purported adm ssions nade by the Charging Party. Respondent
first quotes the charge in Case No. LA-CE-235-H, which it
construes as an adm ssion of know edge on Novenber 3, 1987. The

charge, however, alleges that Mdrris, on Novenber 3, conducted "a

meeting with nenmbers of the Witjng_Program faculty" (enphasis

- added), in which Mrris nade vari ous statenents explaining the
reduced allocation of three-year appointnents. The charge

-nowhere admts that any of those unit nmenbers were officers or
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agents of the Charging Party, or that the Charging Party had
“know edge of .the:violation on.Novenber 3.

Respondent further cites the following statenent fromthe
Charging Party's brief in support of its exceptions to the
Proposed Decision in this case:

Contrary to the findings of the

Adm nistrative LawJudge . . . Giffin

further testified that Lisa Gerrard and

Jeanne Gunner, who attended the Novenber 3,

1987, Step Il hearing on the Witing Program

Gievance, were also acting as union

representatives.
In fact, Giffin's prior testinony, when asked to nane the
grievants in the-allocation.disputes, was "the representatives
‘for the Witing Prograns" were herself! Gerrard and Gunner.

That counsel, at one point in this proceeding, sonehow felt
it would be advantageous to claima presencé by the Charging
Party at the Novenber 3'neefing based .on Giffin's testinony does
not require a finding which is not supported by the record..

Thus, Giffin did not testify that Gerrard or Gunner were acting
- as representatives of the Charging Party, and counsel's
contention that she did so testify will not be adopted, even if
contrary to interest. Furthernore, if the statenent in brief and
Giffin's earlier testinony were to be accorded sone weight in
determ ning agent status, it would be concluded that based on the
entire record, the evidence fails to establish those unit nenbers
as agents. Finally, Giffin's failure to nention Teull as a

repreSentative for the witing programw ||l not be interpretated

..as an adm ssion that she instead was a representative of the
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Charging Party, particularly in light of the additional evi dence
presented on the issue of Tuell's status.'®

Turning to Gegory, with respect to her know edge of
Respondent's rationale for reducing the |ong-term appoi ntnents,
the only definitive evidence consists of her conversation with
Rich on Cctober 8. Based on Rich's testinony, the only program
specific'ihfornation concerning the rational e possessed hy
G egory was her know edge of an unspecified portion of Mrris'
'Cbtober 5 letter to Batten. Certainly, Gegory made sone
educated guesses in her conversation with Rich, based on her
‘beliefs as to the programw de FTE al | ocati on, . her prior disputes
-W th ‘Respondent and her know edge of the collective bargaining
history, but in the final analysis her coments were, in fact,
educat ed guesses. |

'V%ile the use of the term "programmatic need," in the

letters would understandably raise a red flag for C?egbry,
sinmilar alarns had been raised during the first year of the NDu;
only to prove false upon further explanation by Respondent.
Furthernore, that termhas been given nany interpretations, and
consi sts of several conponents.

Simlarly, assumng Gegory knew the remaining contents of
Morris' letters, his vague references?tp "ot her needs" for | adder
and tenporary FTE, college resources, priorities and goals, and

- the bal ance between | adder and tenporary faculty within the

VGiffin, in her testinony, also failed to note that Bob
Cul I en, "another |ecturer, was present at the neeting.
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college were insufficient to explain Respondent's rationale.
This-is particularly true-since, -in,the absence of |adder faculty
in thewiting program the statenments required clarification. !
In I'ike manner, because G egory surm sed Respondent was going to
repl ace three-year with one-year appoi ntees, and accused

" Respondent ‘of inposing a quota does not establish that Respondent
had informed G egory of this. |

Respondent clearly may not rely on Batten's statenents of
Cctober 8 to establish know edge of its rationale. To the
contrary, his conduct of the neeting confused nore than clarified
the i ssues, and the responses, at tines, were in direct conflict
‘W th those expressed by Batten's supefiors.

The information obtained by Giffin at the Novenber 2
Engl i sh departnent neeting, in addition to being given in a
substantially different context, was also insufficient to give
adequate notice of the rationale for reducing three-yeap-FTEs in
the witing program Indeed, Mrris confused the issue by
~stating that the allocation.of three-year positfons was inits
"begi nni ng stages" and suggesting that instead of'pursuing a
grievance, appeals should be filed for non-reappointnents. The
only definition by Morris of "programmatic need" at that neeting
was the vague concept of "flexibility." = There is no evidence.
that Morris discussed t he issues of "fairness," "new bl ood, "

col | ege-wi de resources, college-wide |adder faculty hiring goals,

- "The reference to discussions on this topic in Harzog's
notes, absent dates or contexts, is sinply too vague to establish
notice.
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bal ance between one and three-year |ecturers or Respondent's
interpretation of "instructional needﬁ' and it is unreasonable to
expect that Giffin, or any other representative,'mould have been
alerted to these factors based on what Mrris said.!?

Wt hout deciding whether Morris' and Hartzog's statenents on
Novenber 3 were otherw se sufficient to place the.Charging Party
on notice of Respondent's rationale, it has been.concluded that
the remarks were not nmade to an officer or agent of the Charging
Party. Assum ng the statenents were sufficient, and Tuel
related themin sufficient detail to Giffin, said recitation was
not made until Novenber 4, within the linitations period.* .

" Based on the foregoing, it is concluded that, at the
earliest, the Charging Party |earned of Respohdent's_rationale.
for reducing the three-year FTE allocation on Novenber 4, 1987,
and therefore, the chargelin Case No. LA-CE-235-Hwas tinely
filed. In light of this bonclusion, it is unnecessary to addr ess
the*Charging Party's alternative argunent, that Respondent

wai vered in its intent to .inplenent the decision.

ORDER

| T I'S HEREBY ORDERED that the herein proceedi ng be

transferred to the Board for further action.

2This is not to say that the Board's standard necessarily
requires that each and every reason be expressed in detail;
however, the above-listed reasons were substantial factors in the
al l ocation decision for the witing program

BAs with Gregory, Giffin's belief that the MU had been
vi ol ated, based on the facts in her possession, does not satisfy
the Board's requirenent that the Charging Party knew the
rational e-for Respondent's conduct. .
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Pursuant to California Adm nistrative Code, title 8,

.section 32305,. thi's Proposed Decision and Order shall becone
final unless a party files a statenment of exceptions wth the
Board itself at the headquarters office in Sacranento within 20
days of service of this Decision. |In accordance with PERB
Regul ati ons, the statement of exceptions should identify by page
~citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. See California Adm nistrative-
Code, title 8, section 32300. A docunent is considered "filed"

when actually received before the close of business (5:00 p.m)

-on the last day set for filing "... . -or when sent by tel egraph-
*or certified or Express United States mmil, postnmarked not | ater
'fhan the last day set for filing . . .: ." See California

Adm ni strative Code, title 8, section'3§135. Code of Givi
Procedure section 1013 shall apply. Any statenment of exceptions
and supporting brief nust be served concurrently with its filing
upon each party to this proceeding. Proof of service shall
acconpany each copy served on a party or filed wwth the Board
itself. See California Adm nistrative Code, title 8, sections

32300, 32305 and 32140.

Dat ed: Novenber 26, 1990

s @Gl |l op
S Ive

trat Law Judge
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