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DECI SI ON

CARLYLE, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by the Regents of the
University of California (University) to an adm nistrative |aw
. judge's . (ALJ) proposed decision (attached hereto) dism ssing a
charge that the University Council-Anmerican Federation of
Teachers (Federation) violated section 3571.1(c) of the Hi gher

Educat i on Enpl oyer - Enpl oyee Rel ations Act (HEERA).® The
University alleges that the Federation violated HEERA when

'HEERA is codified at Governnent Code section 3560 et seq,
Section 3571.1 states, in pertinent part:

It shall be unlawful for an enpl oyee
organi zation to:

(c) Refuse or fail to engage in neeting
and conferring with the higher education

enpl oyer.



it unilaterally rescinded its settlenent agreement with the

Uni versity, which would have affected three PERB cases: SF-CE-
272-H, LA-CE-235-H and SF-CE-287-H.? The Board has reviewed the
entire record in this case, and finds the ALJ's findings of fact
and conclusions of law to be free of prejudicial error and adopts
then1as.the deci sion of the Board itself.

On appeal, the University filed nunmerous exceptions to the
proposed deci sion. Mst of these exceptions involve the ALJ's
findings of fact and reliance on Lake Elsinore School Distrjct
(1986) PERB Deci sion No. 603 (lake Elsinore). In support of its

- exceptions, the University argues that the ALJ erroneously failed

to find that the Federation violated HEERA by unilaterally
rescinding its settlenent agreenent with the University.
DI SCUSSI ON
Under HEERA section 3563.2(b),2% the Board has no authority
to enforce agreenents between parties and cannot issue a
~conpl aint on any charge based on an alleged violation of an ,
agreenment unless the violation would  also constitute an unfair

practice under HEERA.

°The Board notes that Case Nos. SF-CE-272-H and LA- CE-235-H
wer e deci ded in PERB Decision No. 826-H and PERB Deci si on
No. 907-H (reviewden.). Case No. SF-CE-287-H was resolved by
settl enent between the parties.

’Section 3563.2 states, in pertinent part:

~ (b) The Board shall not have authority to
enforce agreenents between the parties, and
shall not issue a conplaint on any charge
based on alleged violation of such an
agreenent that would not also constitute
an unfair practice under this chapter.
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To state a prinma facie case of a unilateral change, the
Uni versity mas-Tequired;tO'shOM/that‘the Federation's breach of
the settlement -agreenent was not nerely an isolated breach of the
contract, but amounted to a change of policy (i.e., has a
generalized effect or continuing inpact upon bargaining unit

menbers' ternms and conditions of enploynment). (QGant Joint Union

High School District (1982) PERB Decision No. 196.)

The University alleges that the Federation's actions
anounted to a change in policy when it repudiated the settlenent
agreenent. It is the University's position that the Federation's
"térnination'of t he agreenent had the ‘effect of changing the
criteria for the appointnment of long-termlecturers, and that
the newy negotiated definition of instructional need had a
generalized effect in the appointnment process. However, we agree
with the ALJ that the Federation's action in termnating the
settl enent Agreenent had no effect on existing terns and
condi tions .of enploynent. The only obligation inposed upon the .
Federation by the settlenment agreenent was to w thdraw pendi ng
PERB charges and to refrain fromfiling further charges or
gri evances regarding Article VII of the nenorandum of
under st andi ng. The ALJ properly found that the University, as
t he enpl oyer of bargaining unit nenbers, continued to exercise
control over their reappointnent both before and after the

term nation of the settlenent agreenent.

Finally, we agree with the ALJ's application of

Lake Elsinore to this case. In Lake Fl sinore the Board concl uded



t hat under the Educational Enploynent Relations Act, an
‘enpl oyer's demand that an enpl oyee organi zati on wit hdraw an
unfair practice charge is not a nandatory subject of bargaining.
W see no reason for a different result under HEERA. As the
Federation's refusal to withdraw unfair pracfice charges is not a
mandat ory subject of bargaining, the University has failed to
state a prinma facie violation of HEERA

Wth regard to the University's nunerous exceptions to
the ALJ's findings of fact, the Board concludes that the ALJ's

findings of fact are supported by the evidence on the record

“..as a whole.  Accordingly, these exceptions are without nerit.

ORDER

The unfair practice charge and conplaint in Case

No. SF-CO 19-H is hereby DI SM SSED

Chai rperson Hesse and Menber Shank joined in this Deci si on.
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PROCEDURAI__ HI STORY

The University of California (University) contends here that
a union representing instructors failed to negotiate in good
faith when it refused to carry out the terms of a settlement
agreement. Under the agreement, the union was obligated to
wi t hdraw certain other unfair practice charges, but the union
refused to do so.

The union replies that breach of a settlement agreement is
not cognizable as an unfair practice and that the Public
Empl oyment Rel ations Board is without jurisdiction in the case.
Mor eover, the union continues, it was the University that first

breached the agreement and the union acted only in response to

the University's action.

Thi's proposed deci si on has been appeal ed to the
Board itself and nay not be cited as precedent
unl ess the decision and its rational e have been

adopt ed by the Board.




The University comenced this action on Decenber 5, 1989, by
tinmely filing an unfair practice charge against the University
Counci | - Aneri can Federation of Teachers (Union or Council). The
University filed a first anended charge on February 26, 1990, and
then withdrew a portion of the anended charge on April 30, 1990.
The general counsel of the Public Enploynent Rel ations Board
(PERB or Board) followed on April 30, 1990, with a conpl ai nt
agai nst the Union.

The conplaint alleges that the Union notified! the
University that it considered the University to be in breach of
the settlenent agreenent of August 17, 1989, and was term nating
‘the agreenent. The conplaint alleges that the Union also stated
that it would not wthdraw any unfair practice charges? as
required by the agreenent. By this conduct, the conplaint
all eges, the Union failed to neet and confer in good faith as
requi red under H gher Education Enpl oyer-Enpl oyee Rel ations Act
(HEERA) section 3571.1(c).?

!Notificationwas by letter of Cctober 11, 1989.

Under the agreenent, the Union and the University were to
w thdraw their appeals to an admnistrative |law judge's decision
in unfair practice case nos. LA-CE-235-H and SF-CE-272-H and the
Union was to withdraw unfair practice charge no. SF-CE-287-H.

SHEERA is found at section 3560 et seq. Unless otherw se
indicated, all references are to the Government Code. Section
3571.1 provides as foll ows:

It shall be unlawful for an enpl oyee
organi zation to:

(c) Refuse or fail to engage in neeting and
conferring with the higher education

enpl oyer.



The Uni on answered the conplaint on June 4, 1990, asserting
~various affirmative defenses. Anong these was a contention that
the PERB is without jurisdiction to enforce the terns of the
settlement agreement.* The Union further alleged that the
settl enment agreenent was not a mandatory subject of bargaining
under HEERA® and is therefore not enforceable other than
contractually. In addition, the Union asserted that the
University had itself materially breached the terns of the
settlement, affording the Union the right to term nate.

A hearing was conducted into these matters on Cctober 2
t hrough 4, 1990, at the University headquarters in Oakland. Wth
the filing of briefs, the case was submtted for decision on
January 15, 1991.

ELNDINGS OF EACT

The University is a higher education enployer -under HEERA
At all tines relevant, the Union has been the exclusive
representative of University unit 18, non-senate instructiona

- enployees. Enployees in unit 18 are non-tenure track instructors

“Specifically, the Union argues that the settlenent
agreement is a contract and that under section 3563.2(b) the PERB
is without authority to enforce the terns of a contract. In
rel evant part, section 3563.2 reads as foll ows:

(b) The Board shall not have authority to
enforce agreenments between the parties, and
shall not issue a conplaint on any charge
based on alleged violation of such an
agreenent that would not also constitute an
unfair practice under this chapter.

®The scope of bargaining under HEERA for the University of
California is set out at section 3562(q).
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wor ki ng on all nine canpuses of the University. The unit is
conposed of sone 2,000 individuals who hold the title of
| ecturer.

Lecturers are tenporary faculty for the University who serve
inalimted, substitute role. Oten, they fill in for regular
faculty nenbers who are on sabbatical. They also teach in
witing prograns and foreign |anguage instruction where tenure
track faculty frequently are not used. Most appointnments to unit
18 positions are for one year or less although there are 300 to
500 unit nenbers teaching past their sixth year.

Litigation H story

Under the nenorandum of understanding (M) between the
parties, the University has broad discretion in the appointnent
of lecturers during their first six years of enployment. The
Uni versity can appoint or reappoint them for one or two year
terns or deny them reappoi ntnment altogether. However, |ecturers
with six or nore years of service nust be reappointed for
three-year ternms when the University determnes that there is a
denonstrated "instructional need" for their services and their
performance is found in a departnent reviewto be "excellent."

The events of this case can be understood only in the
context of a history of litigation between the parties about the

"instructional need" provision of the MOU. Section VII.C. |.a.,®

°I'n rel evant part, section VII.C. 1. provides as follows:

a) Reappoi ntnments which conmence at or
beyond six (6) years of service at the sane
canpus can be made only when the foll ow ng
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the disputed provision, was witten into the first MOU between
the parties, which becane effective on July 1, 1986, and has
remai ned unchanged since then. Prior to the first MOU, |ecturers
‘were prohibited from enpl oynent for nore than eight years if

t heir appointnents were for 50 percent or nore of a full-time
posi tion.

The term "instructional need" is nowhere defined in the MU
and this deficiency has spawned persistent litigation’ between
the parties. In 1988, the PERB consolidated for hearing two of
t hese cases, SF-CE-272-H and LA-CE-235-H. The adm nistrative |aw

judge issued a proposed decision in those cases on February 24,

criteria have been net:

1) there is a continuing or
anticipated instructional need as
determned by the University; or,
there is a need for teaching so
specialized in character that it
cannot be done with equa
effectiveness by regular faculty
menbers or by strictly tenporary
appoi ntees; and, if so found,

2) the instructional performance
appropriate to the responsibilities
of the faculty/instructor in the
unit has been determ ned by the

Uni versity to have been excellent,
based upon the criteria specified
in Section E

b) Provided that the criteria set forth in
section C.1.a) continue to be net,

reappoi ntnments shall be made for three-year
peri ods .

'PERB cases which have related in part or entirely to the
definition of "instructional need" are: SF-CE-272-H,
LA- CE- 235-H, SF-CE-278-H and SF- CE-287-H
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1989. Portions of the proposed decision displeased both parties.
Because of this, the University and the Union comrenced a series
of exploratory conversations about the possibility of a
conprehensi ve settlement of their |ong-standing dispute.?®

On April 10, 1989, the parties agreed to enter negotiations
about the definition of instructional need, the long-term
appoi ntees section of the MU, renedies for affected faculty
menbers at the University's Los Angel es, Santa Barbara and Santa
Cruz canpuses, and a contractual exception for the UCLA School of
Educati on.
Settlenent Negotiations

Settl enent discussions were held between the parties over a
four-nonth period in md-1989. Followng a July 19th neeting,
the fifth of six settlenent conferences, there were severa
drafts of a settlenent agreenent in circulation. These drafts
wer e di scussed by Council mnenbers at a July 22 neeting where
there were expressions of concern about proposed nodifications to
- the definition of instructional need.

In particular, sone Council menbers feared that the proposed
new definition would allow the University to make capri cious
deci sions about the mx of long-termand short-term | ecturers.

Those who expressed concerns about the nodified definition

8buring the long litigation over this matter, the PERB
issued its own ruling, affirmng in part and nodifying in part
the ALJ's proposed decision. See, Regents of the University_of
Caljifornia (1990) PERB Decision No. 826-H.
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contended that the University would not have to justify the mx

~of long and short-terminstructors on an educational basis.

As a result of these expressions, the Union directed its
negotiators to devise a way to ensure that the definition of
instructional need be related to the educational mssion of the
Uni versity. The Council appointed Mchael Rotkin, a lecturer at
"the Santa Cruz canpus, to join its regular negotiator, Marde
Gregory, at the final negotiating session of August 10th
M. Rotkin's primary focus was on the Santa Cruz canpus.

M. Rotkin entered the August 10 neeting with a plan to
sonmehow get the Academi c Senate involved in the instructional
need determ nations at Santa Cruz. He believed Senate
participation would mnimze the possibilfty of capricious
deci si on-maki ng in need determ nations.

Utimtely, the outline of a conprom se devel oped at the
nmeeti ng of August 10. The parties agreed that with sonme changes,
the nodified definition of instructional need which they had
previously discussed would be witten into a letter of
under st andi ng. Secondly, the University agreed to hold a meeting
~at Santa Cruz upon request of the Union whereby the canpus need
determ nati on process would be revi ewed.

Wth a tentative agreenent on these and other points at the
August 10 neeting, the University assumed responsibility for
preparing a final draft. The draft was sent to the Union on
August 14 but Council negotiators concluded it was inconplete and

pressed for changes. The University agreed to certain of the



proposed changes, incfuding a reference to an unspecified

- involvemrent of the Academ c Senate at Santa Cruz. Wth the
changes, Union negotiator Marde G egory signed t he agreenment on
August 17. By the settlenment, the Union agreed to withdraw with
prejudice its charge in PERB case no. SF-CE-287-H and both
parties agreed to withdraw their exceptions to the proposed
decision in PERB case nos. SF-CE-272-H and LA- CE-235-H.

Three elements of this settlenment agreenent are critical to
this case: the revised definition of instructional need, the
proposed neeting at the Santa Cruz canpus, and the role of the
Academ c Senate in instructional need determ nations at Santa
Cruz.

Provisions regarding instructional need appear at two pl aces
in the settlenment agreenent: in a letter of understanding
attached to the agreenent and in the agreement's first paragraph.
‘The letter of understanding provides that in naking instructional
need determ nations, the University may consider budgetary
resources as well as academ c needs, including the relative need

for faculty of various ranks. -

°The letter of understanding, found on the |ast page of
University Exhibit 22, provides inits entirety as foll ows:

"Instructional Need" is a termused to
descri be the circunstances or set of
circunstances that indicate that the

Uni versity can make a conmtnent to a
Faculty/lInstructor in the unit for a post

si x-year three-year appointnent [Article VII.
Section C.1.a]. Decisions regarding: the

al l ocation of financial/budgetary resources;
curriculum programmatic enphasis; and, the
utilization of academ c personnel vary from

8



The other reference to instructional need is found in the

: first nunbered paragraph of the agreenent. There, the parties
agree that as a result of the factors listed in the letter of
~understanding, the University may inpose a limt on the nunber of

post six-year appointments.!® The parties also agree that the

canpus to canmpus. Therefore a determ nation
of "Instructional Need" cannot be a constant

on a universityw de basis. Thus, each canpus
devel ops its own rationale for determ ning

"I nstructional Need." Decisions regarding
the determ nation of "Instructional Need"
wi Il not be capricious or unreasonable.

-Wth this understanding, the University and
the UC- AFT agree that the determ nation of
"I nstructional Need" by a canpus shall
include, but is not limted to, the

fol |l ow ng:

1. The relative needs or denmands
of budgetary resources, as
determ ned by the canpus for the
departnment, program or board;

and/ or

2. The review and assessnent by
t he canmpus, based on its academc
j udgenent, of curricul ar needs;
program needs; and, relative need
for faculty of various ranks.

“The first nunbered paragraph of the settlenent agreenent,
University Exhibit 22, reads as follows:

1. University and UC AFT agree that the
LETTER OF UNDERSTANDI NG [enphasis in
original], dated August 14, 1989, which is
attached to this Settlenent Agreenent and
made a part of hereto, is the agreed-to
operational definition of the term
"instructional need" as it appears in Article
VI1. Section C. of the Menorandum of
Under st andi ng between University and UC- AFT
covering the Non-Senate Instructional Unit.
As a result, University and UC- AFT agree that
the factors listed in the LETTER OF

9



definition may result in a mx of long-termand short-term
| ecturers. The exact nature of the mx is not specified.

In early drafts of the settlenent agreenent, the |anguage on
the mx of long-termand short-termlecturers was witten into
the letter of understanding. However, it was noved after the
August 10 neeting at the request of Union negotiator Rotkin.

Uni versity witnesses testified the change was made to acconmopdate
Uni on requests to "bury" the provision. M. Rotkin testified
that the |anguage was noved to attenuate |inkage between | anguage
on the mx.of long and short-term | ecturers and | anguage on
budget consi derations.

The University considered the |anguage on instructional need
to be the key elenent of the settlenment. |In addition to
permtting budgetary considerations in the hiring of post
si x-year instructors, the University believed the new | anguage
woul d permt hiring to bring "neM/BIood" onto the faculty. Thus,
post six-year appointments night be denied solely because the
" University determned that it needed new teachers to change the

orientation or enphasis of a course.

UNDERSTANDI NG may necessitate, in any given
Academi c Year, a limtation on the nunber of
post six-year three-year appointnents that
may be requested and/or allocated; or result
in a mx of long-termand short-term

| ecturers. University and UC- AFT agree that
the term "faculty" as used in LETTER OF
UNDERSTANDI NG i ncl udes | adder rank faculty,
and other teaching faculty and graduate
students. D scussions regarding the

determ nation of instructional need are not
precluded by the LETTER OF UNDERSTANDI NG

10



The second key elenent of the settlenent was the provision
~for a nmeeting between the Union and the University to review the
process for determ ning instructional need at Santa Cruz. The
suggestion of a nmeeting was first raised at the July 19

settl enent neeting. Uni on negotiators wanted the neeting to
determ ne the University's position regarding what, in canmpus

1 The neeting, fromthe

parl ance, was known as the 60-40 split.?
Union's point of view, would permt consultation with the
Uni versity before need determ nations were nade.

The | anguage agreed to by the parties sets out a series of
consultative neetings, the first in the fall of 1989 followed by

additional meetings in the spring of 1990 and 1991.% The

"The 60-40 split was a budgetary linmitation inposed at
Santa Cruz in 1987 fixing post six-year appointnents at 60
percent of the tenporary hirings. Appointnents for persons who
had been enpl oyed fewer than six years were fixed at 40 percent
of the tenporary appoi ntnents.

2In relevant part, the settlement agreement in paragraph 4
provi des as foll ows:

a. Upon request, University will nmeet during
the 1989 Fall Quarter with up to four (4)
representatives of UC-AFT. The purpose of
this meeting will be for University to

di scuss its proposed 1989-90 instructiona
need determ nation for post six-year three-
year appointnents to be effective July 1,
1990 for nmenbers of the Non-Senate
Instructional Unit for the Santa Cruz canpus
and to outline the process for consulting

Wi th appropriate Academ c Senate Committees
for the determ nation of instructional need
as required to neet the educational

obj ectives established by University for a
particul ar course or group of courses.

Simlar provisions are set out for the neetings in 1990 and
1991.
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nmeetings were to be held "upon request” of the Union "for [the]

. University to discuss its proposed 1989-90 [and subsequent]

instructional need determ nation for post six-year three-year
appoi ntnents. "

The | anguage is sonewhat vague and it is apparent that the
parties had entirely different expectations about the proposed
nmeet i ng. For the Union, the neeting would be an opportunity for
significant input prior to need determ nations at Santa Cruz.

Uni on negotiator Rotkin testified that he believed the neetings
~would lead to a whole new instructional need determ nation
process at Santa Cruz. " He believed that with the settl enent
agreenent the parties would be "starting from scratch, have a new
relationship [and] listen to each other.” He and other Union
officers believed that the University would not nmake a final need
determ nation prior to the neeting.

"By contrast, University negotiators envisioned the proposed
nmeeting as an inforhational session at which the University would
describe its procedures for need determi nation. Since the
nmeeti ng woul d be "upon request" of the Union, University
negoti ators believed there was no obligation to advise the Union
prior to making a need determ nation at Santa Cruz. Further,

Uni versity negotiators believed that they were not obligated to
reach any agreenment with the Union about subjects raised at the
nmeet i ng.

A related issue, about which the parties are equally in

di sagreenent, was the proposed role in need determ nations the

12



agreenment would afford to the Santa Cruz Academ c Senate. Uni on
'negotiator Rotkin succeeded in pressing for a reference to the
Academ c Senate in the settlenment agreement. The agreenent
provi des that one purpose of the canpus neetings would be for the
Uni versity "to outline the process for consulting with
appropriate Academ c Senate Committees for the determ nation of
instructional need . . . ." But, as with the | anguage about the
nmeet i ng itself, the reference to the role of the Acadenmic Senate
is vague and subject to differing interpretations.

The initial version of the agreenent, prepared by the
Uni versity after the August 10 neeting, contained no reference to
the Senate. This om ssion occurred despite what Union
negotiators believed to be University acquiescence to their
request for a Senate role. Nevertheless, the University did
agree to add a reference to the Senate after a series of
t el ephone conversations follow ng the August 10 neeti ng.

Despite extensive negotiations about a role for the Senate,

" the parties never agreed what that role would be. Union

negotiator Rotkin tried various proposals, including
participation by a vice chancellor with ties to the Senate in
nmeeti ngs between the Union and the University. The University
rejected the suggestion. M. Rotkin nmade other specific
suggestions about how the Senate could be brought into the need
determ nation process but every suggestion was rejected. The

constant response of University negotiators was that the

13



“University could not and would not attenpt to dictate to the

‘= Academ ¢ Senat e.

Nevert hel ess, when the University agreed to include a
reference to the Senate in the settlenent agreenent, Union
negoti ators were convinced that some way would be found for
Senate participation. M. Rotkin testified that he antici pated
that after the University rejected sone Union proposals on
instructional need, the Union would be able to convince the
Senate to becone involved. Fromthe Union's perspective, Senate
i nvol venent woul d pronote need determ nations on acadenic rat her
t han budgetary rational es.

University negotiators, although accepting a reference to
the Senate in the settlenent agreenent, did not believe they had
~agreed to negotiations or to any bar to unilateral need
det erm nati ons. Uni versity negotiators repeatedly told Union
negotiators that the University would not ask the Senate to
participate in need determnations or dictate a role to the
Senate. - Indeed, University negotiators repeatedly stated that
they did not anticipate that the Senate would be involved in need
determ nations at Santa Cruz. All the University would concede
was that if the Senate requested to becone involved, the
Uni versity woul d consider whatever the Senate requested.

As originally drafted, the settlenent agreenent set out a
nunber of specific arrangenents for individual unit nenbers at
the Los Angel es, Santa Barbara and Santa Cruz canpuses. However,

reference to individuals at Santa Barbara and Santa Cruz was
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renoved fromthe final agreement because the Union was unable to
~sign a hold harm ess agreenent on their behalf.

The settlenent agreenent did not provide for amendnent to
the MU or for attachnent of the new definition of "instructional
need" to the MOU. It is not the practice of the parties to
attach side letters to their MOU or otherwi se incorporate them
into the existing agreenent.

t 1 hat i on t t VA

I n Septenber of 1989, Union representative Roz Spafford
recei ved copies of three docunent s which led her to conclude that
the University had breached the newy signed agreenent. Two of
t he docunents were nmenoranda from Santa Cruz Humanities Dean H.
'D. Harootunian, dated Septenber 13 and 26. Collectively, the
. Dean's nenoranda stated that there would be no change the
following year in need determnation for tenporary faculty.

The third docunent was a Septenber 27 letter to Spafford
from Santa Cruz |abor relations anal yst Susan Angstadt which
~declared that the Humanities D vision intended to continue "the
pl an® for the 1989-90 school year. The "plan," to which
Ms. Angstadt referred, was a requirenent that unit nenbers carry
certain other duties in addition to teaching. The effect of
t hese nenoranda, in the view of the Union, was to continue the
sane nunerical limtations on three-year appointnments which had
given rise to PERB case no. SF-CE-272-H.

The three letters also indicated to the Union that the

Uni versity had made 1989-90 need determ nations at Santa Cruz

15



-prior to the proposed neeting between the parties. Because of
the planned neeting and potential involvenent of the Academ c
Senate, Union officials had expected the University to notify the
Union prior to making any need determ nations. M. Spafford and
other Union officers considered the University's action to be a
breach of the settlenent agreenent prior to "when the ink was
dry. "

Ms. Spafford' s concerns were taken up by the Council at a
nmeeting on October 7, 1989. Delegates to the Council neeting
~voted unaninously to declare the University in total breach of
~the agreenent. The effect of the University's action in the
~Union's viewwas to set the agreenent aside and to di scharge the
Union's obligation to performunder it. The Union followed the
vote of Council delegates with an October 11 letter to the
Uni versity declaring the breach and advising the University that

3

it was terminating the agreenent.® The Union specifically

advised the University that it would not withdraw any of its

-~ . unfair practice charges.filed with the PERB and it did not do so.

The University was surprised by the Union's action. The
University did not believe it had violated either the spirit or
letter of the agreenent. After the Union declared the University

in breach of the agreenent, three University |abor relations

BExcept for the University's obligations under paragraph 4A
of the settlenment agreenent, the Union makes no contention that
the University has otherw se breached the agreenment. See
stipulation of the parties. R T., Vol. 1, p. 68.
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officers contacted different Union officials seeking further
meetings. The Union rejected these overtures.
LEGAL | SSUE

Did the University Council-AFT, by refusing to honor the
_settlenent agreenent, make an unlawful unilateral change in a
negoti abl e subject and thereby fail to neet and confer in good
faith?

CONCLUSI ONS OF L AW

This case presents the unusual situation of an enpl oyer
-accusation that an exclusive representative has nade a unil ateral
| - change in a negotiable subject. As the Respondent notes, unions
‘are seldom accused of this type of failure to negotiate in good
faith "because of their relative inability to effect unilateral
changes. " Neverthel ess, there are circumstances in which
uni ons have been found guilty of carrying out unlawful unilateral
changes. *

Rules for evaluating alleged unilateral changes by unions

‘are the sane as rules for evaluating alleged unilateral changes

“The Devel oping_Labor Law.. 2d edition, 1983, BNA, Vol |
Chapter 13, pp. 564-565.

Associ ated Home Builders. lInc. v. N.L.RB. (9thcir.,
1965) 352 F.2d 745 [60 LRRM 2345] (union's unilateral inposition
of production quotas, enforced by fines upon nmenbers); Plunbers
Local 420 (Paragon Mechanical) (1981) 254 NLRB 445 [106 LRRM
1183] (union's coercion, enforced by strike, which conpelled
enpl oyer to abandon national agreenent in favor of |oca
agreenent); Comuni cations Wrkers (Chesapeake & Pot onac Tel .
Co%. (1986) 280 NLRB 78 [124 LRRM 1009] enf. (4th cir., 1987) 818
F. 29 [125 LRRM 2352] (union's unilateral refusal to agree to
conti nued preparation, use, and sharing of costs of transcript in
nonexpedi ted arbitration proceedi ngs).
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by enpl oyers. A pre-inpasse unilateral change in an established,
negoti able practice violates the duty to neet and negotiate in
good faith. Such a unilateral change is a failure per se of the
duty to negotiate in good faith and an unfair |abor practice.®®
Where, as here, a unilateral change allegation involves the

al | eged breach of an agreenent, the statutory proscription
agai nst PERB enforcenent of agreenents becones relevant. HEERA
section 3563. 2(b) provides:

(b) The Board shall not have authority to

enforce agreenents between the parties, and

shall not issue a conplaint on any charge

based on alleged violation of such an

agreenent that would not also constitute an

unfair practice under this chapter.
The breach of an agreenent will constitute an independent
violation only where the breach anounts to a change in policy
having "a generalized effect or continuing inpact upon the terns
and conditions of enploynent of bargainihg unit nmenbers."” G ant

Joint _Union H gh School_District (1982) PERB Decision No. 196.

The Board has interpreted section 3563.2(b) as applying to unfair
practice settlenent agreenents as well as to nmenoranda of

under standi ng. Thus, breach of an unfair practice settl enent
agreenent, w thout nore, does not constitute a failure to

negotiate in good faith. Regents of the University of California

pavis Unified School District,_et al. (1980) PERB Deci sion
No. 116; _Stat f_Californi pactnent of Transportation)

(1983) PERB Decision No. 361-S. These principles are applicable
to cases decided under HEERA. Regents of the University_of
California (1983) PERB Decision No. 356-H  See also, NLRB v.
Katz (1962) 369 U.S. 736 [50 LRRM 2177].

18




(1983) PERB Deci sion No. 362-H  The breach of a settlenent
-agreenent will constitute an independent violation only where the
breach anmounts to a change in policy having a generalized effect
or continuing inpact upon the terns and conditions of enploynent.

See, Covis Unified School District (1986) PERB Decision No. 597.

In this regard, breaches of settlenent agreenents are treated
exactly |ike breaches of contracts.

The University contends fhat the Union made a unil ateral
change when it abrogated the settlenment agreenent for unfair
practice cases LA-CE-235-H, SF-CE-272-H and SF-CE-287-H  The
Uni versity argues that the Union's action effectively set aside
the revised definition of instructional need, a critical elenent
in every appointnment decision involving long-termunit nenbers.

. This action, the University contends, had a generalized effect
and continuing inpact on appointnments of long-termunit menbers.

The Union argues that the charge nust be di sm ssed because
the PERB has no jurisdiction to enforce the settlenment agreenent
at issue. The Union contends that its repudiation of the
settlenent agreenent did not separately constitute a unil ateral
change, as required in Grant. This is true, the Union asserts,
for two reasons. First, repudiation of the agreenent had no
general i zed effect or continuing inpact, and second, the
agreenment does not involve a negotiable subject.

The Union's obligation under the agreenent was limted to
‘Wit hdrawal of the unfair practice charges and restraint in future

filings. Repudiation of those obligations, as the Union argues,
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had no effect other than continuation of the PERB proceedi ngs.

At is not the case, as the University asserts, that the Union's
action had the effect of changing the criteria for appoi ntnent of
long-termunit nmenbers. The Union has no control over hiring.

It is the University that nakes the hiring decisions. The Union
does not participate in the process.

Moreover, as the Union argues, the key elenent of the
agreenent is withdrawal of the Union's previous unfair practice
charges. The scope of representation for negotiations involving
“the University of California "neans and is limted to, wages,
~hours of enploynment and other terns and conditions of
enmpl oynent . "*®  Under simlar wording of the Educational
Enpl oynent Rel ations Act,!® PERB.has excluded fromthe .
‘mandatorily bargai nabl e subjects an enployer's demand that a

union wi thdraw an unfair practice charge. Lake Elsinore Schoo

District (1986) PERB Decision No. 603. In support of this

conclusion, the Board relied entirely upon hol dings of the

. 20
Nati onal Labor Rel ati ons Board.

YThe University can apply whatever definition of
instructional need it wishes. The Union, at nobst, can only
chal l enge the University after the fact. This differs fromthe
-cases cited in footnote no. 15, supra. In those cases, it was
the union that actually nade or conpelled the change in the
negoti abl e subject.

18HEERA section 3562 (q).

The Educational Enploynment Rel ations Act (EERA) is found
.at section 3540 et seq.

In particular, Kt Munufacturing Co,. lnc, (1963) 142 NLRB
957 [51 LRRM 1224], enfd. (9th Gr. 1963) 335 F.2d 166 [53 LRRM
3010] .
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In the absence of any persuasive argunent for why there
should be a different result under HEERA, | conclude that the
Lake Elsinore rationale is controlling. A higher education
enpl oyer's proposal that a union withdraw an unfair practice
charge is not a mandatory subject of bargaining.

Thus it is clear that the Union's refusal to withdrawits
prior unfair practice charges did not constitute a unil ateral
change and failure to negotiate in good faith. The Union's
refusal to withdraw was not a change in policy having a
general i zed effect or continuing inpact upon a term and condition
of enploynent. This is because the refusal to withdraw an unfair
practice charge is not a mandatorily negotiable subject. The
requi renent that the Union withdraw the unfair practice charges
{is a contractual requirenment, only. Since PERB is precluded from
enforcing contractual agreenents which do not separately
constitute unfair practices, the agency is wthout jurisdiction
inthis matter.

Accordingly, | conclude that the University's charge and
conpani on conpl aint nust be dismssed for failure to state a
prima facie violation of the HEERA. For these reasons, it
therefore is unnecessary to consider the Union's defense that it
was entitled to repudiate the agreenent as a matter of contract

| aw, %!

“’The only issue decided here is whether the breach of the
agreenent was an unfair practice. | conclude that it was not.
Since it is unnecessary to reach the question of whether the
“Union was entitled to breach the agreenent, this proposed
deci si on makes no concl usion about the validity of the contract.
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PROPQCED ORDER
- Based upon-the foregoing findings of fact and concl usions of
“law and the entire record in this matter, unfair practice charge

SF-CO-19-H, The Regents of the University of California v.

Uni versity_Council - Anerican Federation of Teachers, -and conpani on

PERB conpl aint are hereby DI SM SSED

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacramento within 20
days of service of this Decision. In éccordance w th PERB
Regul ations, the statenment of exceptions should identify by page
citation or exhibit nunber the portions of thg record, if any,
relied upon for such exceptions. See California Code of
Regul ations, title 8, section 32300. A docunment is considered

"filed" when actually received before the close of business

(5:00 p.m) on the last day set for filing ". . . or when sent by
. telegraph or certified or Express United States mail, postnmarked
not later than the last day set for filing . . . ." See

California Code of Regulations, title 8, section 32135. Code of
Civil Procedure section 1013 shall apply. Any statenent of
exceptions and supporting brief nmust be served concurrently with

its filing upon each party to this proceeding. Proof of service

Whet her the agreenent is legally binding and enforceable in court
is an entirely different matter.
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shal | acconpany each copy served on a party or filed with the
~.Board itself. See California Code of Regulations, title 8,
sections 32300, 32305 and 32140.

Dated: January 31, 1991
RONALD E. BLUBAUGH

Adm ni strative Law Judge
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