STATE O CALI FORNI A
DECI SION O THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

DONNA S| MV,
Charging Party, Case No. LA-CO 581
PERB Deci si on No. 932

May 15, 1992

V.

UNI TED TEACHERS- LOS ANGELES,

e T L S L R R S L

Respondent .

Appearance: Donna Sinmms, on her own behal f.

Before CamIli, Caffrey, and Carlyle, Menbers.

DECI SI ON AND ORDER
CAFFREY, Menber: This case is before the Public Enpl oynment
Rel ati ons Board (Board) on appeal by Donna Sims of a Board
agent's'disnissal (attached hereto) of her charge that the United
Teachers-Los Angeles failed to adequately represent her in
viol ation of section 3543.6(b) of the Educational Enploynent

Rel ati ons Act (EERA).'!

'EERA is codified at Governnent Code section 3540 et seq.
Section 3543.6(b) provides, in pertinent part:

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scri m nate agai nst enpl oyees, or otherw se

tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



The Board has reviewed the Board agent's warning and
di smissal letters, and finding themto be free of prejudicial
error, adopts themas the decision of the Board itself.

The original and anended unfair practice charge in Case

No. LA-CO- 581 is hereby DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Camlli and Carlyle joined in this Decision.



STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Boulevard, Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

March 3, 1992
Donna Si mms
Re: DI SM SSAL AND REFUSAL TO | SSUE COWVPLAI NT

Unfair Practice Charge No. LA-CO 581
Donna Sinmms v. United Teachers-Los Angel es

Dear M. Simms:

| indicated to you in ny attached |etter dated February 10, 1992,
that the above-referenced charge did not state a prinma facie
case. You were advised that if there were any factua

i naccuracies or additional facts that would correct the
deficiencies explained in that letter, you should anend the
charge accordingly. You were further advised that unless you
anended the charge to state a prinma facie case, or withdrew it
prior to February 18, 1992, the charge would be dism ssed. |

| ater extended the deadline to February 26, 1992, and finally to
March 2, 1992.

On March 2, 1992, you filed an anmended charge. The only
significant new factual allegation is that UTLA Attorney Car
Joseph made "sexual |l y-harassi ng jokes about wonen" at a workshop
attended by a mal e teacher of your acquaintance. This alleged
fact still does not show that sexism or any other inperm ssible
notive was the cause of the alleged defects in UTLA s
representation of you. | amtherefore dism ssing the charge based
on the facts and reasons contained in this letter and in ny
February 10 letter.

Ri ght to Appeal

Pursuant to Public Enploynent Relations Board Regul ations, you
may obtain a review of this dismssal of the charge by filing an
appeal to the Board itself within twenty (20) cal endar days after
service of this dismssal (California Code of Regul ations, title
8, section 32635(a)). To be tinely filed, the original and five
copi es of such appeal nust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by

tel egraph, certified or Express United States mail postmarked no
|ater than the last date set for filing (California

Adm ni strative Code, title 8, section 32135). Code of G vil
Procedure section 1013 shall apply. The Board's address is:
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Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty cal endar days
follow ng the date of service of the appeal (California Code of
Regs., tit. 8, sec. 32635(b)).

rvi

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service" nust
acconpany each copy of a docunent served upon a party or filed
with the Board itself. (See California Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent wi Il be considered properly "served' when personally
delivered or deposited in the first-class mail postage paid and
properly addressed.

Extension of Tine

A request for an extension of time in which to file a docunent
with the Board itself nust be in witing and filed with the Board
at the previously noted address. A request for an extension nust
be filed at |east three cal endar days before the expiration of
the tine required for filing the docunent. The request nust

i ndi cate good cause for and, if known, the position of each other
party regardi ng the extension, and shall be acconpani ed by proof
of service of the request upon each party (California Code of
Regs., tit. 8, sec. 32132).

Final Date

If no appeal is filed within the specified tine limts, the
dism ssal will becone final when the tinme limts have expired.
Si ncerely,

JOHN W SPI TTLER
General Counsel

THOVAS J. ALLEN
Regi onal Attorney
At t achnment

cc: Jesus E. Quinones



STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

< “'?-2‘.-. Los Angeles Regional Office

- 3530 Wilshire Boulevard, Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

February 10, 1992

Donna Si nms

Re: WARNI NG LETTER, Unfair Practice Charge No. LA-CO 581,
Donna Sims v. United Teachers-Los Angel es

Dear Me.__Simms:

In the above-referenced charge, you allege that United Teachers-
Los Angel es (UTLA) denied you the right of fair representation
guaranteed by Government Code section 3544.9 of the Educati onal
Enpl oynent Rel ations Act (EERA). This conduct is alleged to

vi ol ate Governnment Code section 3543.6(b) of the EERA

My investigation of the charge reveals the follow ng facts.

You were enployed by the Los Angeles Unified School District as a
substitute teacher, in a bargaining unit for which UTLA is the
excl usive representative. On Decenber 8, 1989, you were issued
an | nadequate Service Report for Day-to-Day Substitute Teacher.
You filed a grievance challenging the Report, which UTLA took to
arbitration. At the arbitration hearing on March 28, 1991, you
were represented by UTLA Attorney Carl Joseph and his assistant
Paul a Parr. The arbitrator decided agai nst you.

On July 12, 1991, you wote to UTLA, requesting that. UTLA ask the
arbitrator to reopen the hearing. You told UTLA that you felt
Joseph did not fairly represent you in the follow ng respects:

he did not present "inportant evidence"; he did not neet with you
before the hearing and did not "properly prepare"; he
"drastically reduced the ternms" of the grievance; he "inproperly
guesti oned" you; and he "refused to file a Witten Brief" as the
District did. You also told UTLA that Joseph suggested to you on
the tel ephone that you wear "black stockings and garters to the
Arbitration, so that he would be 'psyched-up'." UTLA responded
ina letter dated July 19, 1991, offering "an expl anation of why
certain actions were and were not taken" and concluding that "it
is UTLA's position that your arbitration was handled in a
conpetent manner." You allege that UTLA' s response was "non-
factual" and did not address all of the questions you raised.
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Based on the facts stated above, the charge does not state a
prima facie violation of the EERA, for the reasons that follow

You have alleged that UTLA, as exclusive representative, denied
you the right to fair representation guaranteed by EERA section
3544.9 and thereby violated section EERA 3543.6(b). The duty of
fair representation inposed on the exclusive representative
extends to grievance handling. Frenont_ Teachers Association
(King) (1980) PERB Decision No. 125; _United Teachers of Los
Angel es (Collins) (1983) PERB Deci sion No. 258. In order to
state a prima facie violation of this section of the EERA a
Charging Party nust show that the exclusive representative's
conduct was arbitrary, discrimnatory, or in bad faith. In

Uni ted Teachers of Los Angeles (Collins), id., the Public

Enpl oynent Rel ations Board (PERB) stated:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgrment in handling a grievance does not
constitute a breach of the union's duty.

In order to state a prima facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:

. . nmust, at a mninum include an
assertion of sufficient facts fromwhich it
becones apparent how or in what nanner the'
excl usive representative's action or inaction
was without a rational basis or devoid of
honest judgnent. Reed District Teachers
Associ ation. CTA/ NEA (Reyes) (1983) PERB
Deci sion No. 332, citing Rocklin Teachers
Pr of essi onal Associ ation (Ronero) (1980) PERB
Decl st on No. 124.

It is not apparent fromthe charge how UTLA' s conduct was w t hout
a rational basis, devoid of honest judgnment, discrimnatory or in
bad faith. At worst, it may appear that UTLA was negligent or
exerci sed poor judgnment, but such conduct would not violate the
EERA. UTLA Attorney Joseph's alleged suggestion that you wear

"bl ack stockings and garters" may have been, as you state,
“inappropriate, sexist, and insulting," but there are no alleged
facts that show that sexism or any other inpermssible notive was
the cause of the alleged defects in UTLA s representation of you.

For these reasons, the charge as presently witten does not state
a prima facie case. |If there are any factual inaccuracies in
this letter or any additional facts that would correct the
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defi ci enci es expl ai ned above, please anmend the charge
accordingly. The anended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled Eirst Anmended
Charge, contain all the facts and allegations you wish to nake,
and must be signed under penalty of perjury by the charging
party. The anmended charge nust be served on the respondent and

the original proof of service nust be filed with PERB. If | do
not receive an anmended charge or withdrawal fromyou before
February 18, 1992, | shall dism ss your charge. |f you have any

guestions, please call nme at (213) 736-3127.

Si ncerely,

Thomas J. Al'l en
" Regi onal Attorney




