STATE OF CALI FORNI A
DECI S| ON OF THE
PUBLI C ENMPLOYMENT RELATI ONS BOARD

GORDON BUSCH,

Conpl ai nant Case No. LA-PN-122

V. PERB Deci si on No. 938

OCEAN VI EW SCHOOL DI STRI CT, June 9, 1992

Respondent .
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Appearance: Gordon Busch, on his own behal f.
- Before Hesse, Chairperson; Camlli and Caffrey, Menbers.
DECI SI ON

HESSE, Chairperson: This case is before the Public
Enpl oynment Rel ati ons Board (PERB or Board) on an appeal filed by
Gordon Busch (Busch) to an administrative deternination
(attached) by a PERB regional director. The regional director
di sm ssed the conplaint filed by Busch against the Ccean View
School District (D strict) which alleged that the D strict
viol ated section 3547(a), (b) and (c) of the Educational

Enpl oyment Rel ations Act (EERA).?!

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Government Code. Section 3547 provides, in pertinent
part:

(a) Al initial proposals of exclusive
representatives and of public school

enpl oyers, which relate to matters within the
scope of representation, shall be presented
at a public neeting of the public school

enpl oyer and thereafter shall be public
records.



Specifically, Busch alleges that the District's initia
proposal s "lack[ed] the specificity that would allow the public
to conprehend it, particularly as it relates to financia
impact." Busch also alleges that the District: (1) failed to
all ow public comment after the Septenber 19, 1991 public board
nmeeting; and (2) failed to adopt its anmended initial proposals
prior to negotiations. |

The Board has reviewed the dismssal, and finding it free of
prejudicial error, adopts it as the decision of the Board itself
consistent wwth the foll ow ng discussion.

DI SCUSSI ON

Busch's first argunment that the regional director failed to
make a determnation regarding the District's initial proposals
is wthout nerit. As stated by the regional diréctor;in her
adm ni strative determnation, PERB cases establish that in
determ ning the sufficiency and specificity of an initia

proposal, the Board may | ook to subsequent oral clarifications

and expl anati ons. (Los Angeles Community College District (1985)

(b) Meeting and negotiating shall not take
pl ace on any proposal until a reasonable tine
has el apsed after the subm ssion of the
proposal to enable the public to becone
informed and the public has the opportunity
to express itself regarding the proposal at a
nmeeting of the public school enployer.

(c) After the public has had the opportunity
to express itself, the public school enployer
shall, at a nmeeting which is open to the
public, adopt its initial proposal.



PERB Deci sion No. 489; _Los Angeles Gty and County Schog

. Enployees_Unjon, local 99, Seryice Enployees |nternational Union,.
AFL-Cl O (1985) PERB Decision No. 490; and Los_Angeles Community

College District (1991) PERB Decision No. 908.) In this case,
the regional director properly concluded that the District's oral
clarifications at the Septenber 3, 1991, public board neeting
were sufficient to cure any defects or insufficiencies in the
District's initial proposals.

In Busch's second argunent, he admits that ora
clarifications are sufficient. However, Busch questions the
regional director's citations ' to PERB cases and states the only
renotely relevant case is the Board's decision in Los Angel es
Community_College District, supra. PERB Decision No. 908, where
the public school enployer adopted an anended initial  proposal
prior to negotiations. It appears Busch is asserting that the.
District should have adopted the Septenber 3, 1991 oral
clarifications as anmendnents to the initial proposals or anended
initial proposals. |In the PERB cases involving subsequent |
clarifications of initial proposals, there is no requirenent that
t he public school enployer anmend its initial proposals. Rather,
the issue is whether the subsequent clarifications result in the
initial proposals being "sufficiently developed to permt the

public to comprehend them" (Palo Alto Unified_School District

(1981) PERB Decision No. 184.) Here, there were no anmendnents to
the District's initial proposals, only oral clarifications.

Based on these facts, the regional director correctly concl uded



that oral clarifications of the District's initial proposals
constituted. sufficient notice under section 3547(a) of EERA
Finally, Busch argues that the regional director's citation

to Los Angeles Unified School District (1987) PERB Order No.

Ad- 162 does not support her conclusion that the District is not
required to re-adopt its initial proposals. |In PERB Order No.
Ad- 162, the Board dism ssed a public notice conplaint because the
public school enployer had voluntarily conplied with a previous
cease and desist order and posting order, which resulted froma
settlenent of a prior public notice conplaint. In his appeal,
Busch has msstated the facts and holding of this case.
Therefore, Busch's argunent nust be rejected.
ORDER

The complaint in Case No. LA-PN122 is hereby DI SM SSED

W THOUT LEAVE TO AMEND.

Menbers Cam | li and Caffrey joined in this Decision.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

OCEAN VI EW SCHOOL DI STRI CT, ) DISM SSAL OF PUBLIC
) NOTI CE COVPLAI NT
Respondent , )
)
- and - }) Case No. LA-PN-122
)
GORDON BUSCH, )
) March 17, 1992
Conpl ai nant . )
)

On August 8, 1991,' Gordon Busch (Busch or Conpl ai nant)
filed a public notice conplaint against the Ccean View Schoo
District (District) alleging violations of section 3547(a), (b),.

and (b) of the Educational Enploynent Rel ations Act.? The

IA'l dates referenced herein are in cal endar year 1991,
unl ess ot herw se indicated.

’EERA is codified at Government Code section 3540 et.seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Government Code.

Section 3547 provides in pertinent part:

(a) Al initial proposals of exclusive
representatives and of public schoo

enpl oyers, which relate to matters within the
scope of representation, shall be presented
at a public neeting of the public school

enpl oyer and thereafter shall be public
records.

(b) Meeting and negotiating shall not take
pl ace on any proposal until a reasonable tine
has el apsed after the subm ssion of the
proposal to enable the public to becone
informed and the public has the opportunity
to express itself regarding the proposal at a
neeting of the public school enployer.



conplaint alleges that the District's initial proposals "lacked

- the specificity required for the public to reasonably conprehend

themon issues that are of nmajor inportance . . . particularly as
it relates to financial inpact.” During processing of the
conmpl aint, on January 27, 1992, Conplainant further alleged a (b)
vi ol ation because the District did not allow public conment after
a Septenber 19 public Board neeting and a (c) violation due to
the district's failure to adopt its amended initial proposal
prior to the negotiations session conducted on Septenber 23.3

The District presented its initial proposals at a public
‘Board neeting on June 20, and provided the public an opportunity
to address its proposals at a public Board neeting on July 8.
Busch addressed the Board on the issue of public notice.*

An informal settlenent conference® was conducted on August

(c) After the public has had the opportunity
to express itself the public school enployer
shall, at a neeting which is open to the
public, adopt its initial proposal

3 Conplainant's allegations were first raised in reply to
the District's Decenber 23 submi ssion. Because the conplaint is
bei ng dism ssed herein, the District was not required to file an
addi tional response.

“The record in this case does not contain the ninutes of
this meeting which would reflect the specific conments nade by
Busch. However, in the submssions in a related case, LA-PN
119, a Board agenda for the July 8 neeting is attached which
states that the Board advertised the neeting as one in which the
public would address the District's initial proposals.

°PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. Regulation 32920
provides in part:



23, with the District,® OVTA” and Busch. Although settlement of

‘the conplaints was.not reached at the informal conference, both

(a) When a conplaint is filed, the case shall be assigned
to a Board agent for processing.

(b) The powers and duties of such Board agent shall be to:

(4) Facilitate conmunication and the exchange of
i nformati on between the conpl ai nant and the respondent or
respondents;

(50 Explore the possibility of and facilitate the
vol untary conpliance and settlenent of the case through
informal conferences or other nmeans;

(6) Conduct investigatory conferences with the parties
to explore and resolve factual or |egal issues;

(7) If the Board agent receives proof that the
respondent has voluntarily conplied with the provisions of
Governnent Code sections 3547 or 3595, a Board agent may
ei ther approve the conplainant's wthdrawal of the conpl aint
or dism ss the conplaint. .

(8 Dismss any conplaint which, after investigation
is determned to fail to state a prim facie allegation or
which is not supported by sufficient facts to conprise a
viol ati on of Governnent; Code sections 3547 or 3595. Any
such dism ssal is appealable to the Board itself pursuant to
section 32925 of these regul ations;

(9) If the conplaint is found by the Board agent to
state a prima facie violation of Governnent Code sections
3547 or 3595, direct each respondent to file with the
regional office a witten answer, signed by an authorized
agent of the respondent, which contains:

®The conplaints against the District in this case and in LA-
PN- 119 were consolidated for purposes of investigation

‘A separate public notice conplaint (LA-PN-118) was filed
agai nst OVTA on June 6. Resolution of that conplaint was al so
attenpted at the August 23 settlement conference by agreenment of
the parties. However, since no settlenment was obtained, a
separate investigation regarding the allegations agai nst OVTA was
conduct ed.



the District and OVTA expressed a willingness to present further
expl anation of their respective initial proposals at another
public Board neeting(s). The District and OVTA were al so
encouraged at the conference and during subsequent tel ephone
conversations with the undersigned to provide the Conplai nant
with informati on and docunmentation which mght facilitate

vol untary resolution of the conplaints.

At a Septenber 3 public Board neeting, the District provided
expl anatory coments regarding the el even separate Articles that
it wished to negotiate with the OVTA. At the end of the
District's presentation, the public was informed that an
opportunity to present input and questions would be-provided at
t he S‘e'pterrber 17 public Board neeting.?®

Thereafter, at its Septenber 19 public Board neeting, the
public was afforded an opportunity to present input and ask
questions regarding the District's proposal. Two nenbers of the
publ i c addressed the Board, in addition to Busch who was al | oned
thirty minutes to do so.? The District and OVTA commenced

negoti ati ons on Septenber 23. At this session, the parties set

!Al t hough the Septenber 3 minutes reflect that the next
nmeeting would be held on Septenber 17, docunentation provided by
both parties reflects that it was, in fact, held on Septenber 19.

°Busch al so nmentions an Cctober 1 public meeting wherein the
public was allowed to comment on the "District's anmended
proposal”. No mnutes or additional information as to the
content or extent of the comments were provided, so this neeting
is not considered in this dismssal.
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ground rules and apparently engaged in coll aborative
bar gai ni ng. *°

After various conversations with the Conplainant, it was
determ ned by the undersigned that he would not withdraw this
conplaint, regardless of the steps undertaken by the District.
Therefore, on Novenber 22, the District was ordered to produce
docunments and argunent which substantiated its belief that it had
conplied with the law. The Conpl ai nant was afforded an
opportunity to respond to the District's subm ssions. Both
parties filed tinely responses on Decenber 23 and January 27,
- 1992 respectively.

POSI Tl THE PARTI E

Busch alleges that the District violated section 3547(3),
(c), and (b) because the District's proposals "lacked the
specificity required for the public to reasonably conprehend. them
on issues that are of major inportance . . . particularly as it
relates to financial inpact.” In his January 27, 1992 response,
Busch alleges a (b) violation because the District did not allow

public comrent after its Septenmber 19 neeting and a (c) violation

'n April, the District and OVTA participated in training
under the auspices of the California Foundation for the
| nprovenent of Enpl oyer/Enpl oyee Relations to learn the
t echni ques of coll aborative bargaining. Wile PERB contributed
to the devel opnment of the training nodule, its participation in
the project ceased after March, 1991. PERB does not endorse a
particul ar negotiations nodel over others, since its mssion is
sinply to admnister and enforce the statutes under its
jurisdiction, regardless of the nodel or nmethod chosen by the
parties to effectuate their |abor rel ations.
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due to the District's failure to adopt its anmended initial
‘proposal prior to the negotiations session held on Septenber 23.

The District denies any wongdoing and asserts that it has
presented proposals that clearly nmeet all statutory requirenents
and that it did not negotiate until public comrent occurred.

DI SCUSSI ON

Specificity_and Public Response Tine

EERA' s public hotice statute, Governnent code section 3547,
contains no express provision stating that the initial proposals
which it requires be made public nust be "specific" in their

nature. However, in _Palo Alto Unified School District (1981)

‘PERB Deci sion No. 184, the Board noted that such proposal s nust
satisfy the intent expressed in subsection 3547(e), i.e., that
. . the public be inforned of the_issues that are

belng negotiated upon and have full opportunity to

express their views on the jssues to the public school

enpl oyer, and to know of the positions of their elected

representatives.
The Board went on to explainﬁthat "the initial proposals
presented to the public nust be sufficiently devel oped to perm:t
the public to conprehend them" PERB found a proposal for a cost
of living adjustnent based upon the Consumer Price Index to be
"sufficiently devel oped to i nform t he public what issue will be
on the table at negotiations,” notw thstandi ng Conplainant's

assertion that it was not specific. The same result was reached

ina later, simlar case. Anerican Federation of Teachers

College Guild. Local 1521 (1989) PERB Decision No. 740.




I n other decisions, the Board has shown that it will | ook
beyond the.actual - initial-proposal.to determ ne whether the
requi rements of section 3547 have been net. In Los Angel es

Community_College District (1984) PERB Decision No. 411, the

Board was presented with the issue of whether or not the
enployer's initial proposal regarding anendnments to life

i nsurance plans provided sufficient information. The Board found
it unnecessary to deci de whet her the proposal, alone, "[net] the
requi renents of Gover nnent Code section 3547, because the
District also included expl anatory information with its initial
proposal ." (footnote onitted).

Expl anation of an initial proposal to bring it into
confofnity with the requirenents of section 3547 need not be in
witing. Oal clarification of initial proposals at public
neetings held by the enployer has been found to constitute

sufficient notice under subsection 3547(a) in Los Angel es

Cbnnunity College District (1985) PERB Decision No. 489, Los

Angeles City and County School Enployees Union, Local 99, Service
Enpl oyees International Union. AFL-CIO (1985) PERB Deci si on No.

490, and Los Angeles Conmmunity College District (1991) PERB

Deci si on No. 908.

As noted previously, the District presented its initia
proposals at a public neeting on June 20 and provi ded an
opportunity for public response at a neeting on July 8. These
proposals were presented in terms of proposed changes to el even

distinct articles in the then current collective bargaining



agreenent. Conpl ai nant perceived these proposals |acked the
requisite specificity, and filed the conplaint in this case on
August 8.

It is fair to say that the proposals presented by the
District on June 20 varied in the extent to which they provided
insight into the issues which would be at the negotiating table,
and sone proposals mght well have been found insufficiently
specific had there been no further explanation. However, it is
unnecessary to decide whet her any of those witten proposals were
i nadequat e standi ng al one, because, in response to the conplaint,
and pursuant to agreenent reached at the August 23 settl enent
conference, the District provided oral explanation of each
proposal at the Septenber 3 public Board neeting. The
expl anation consisted of a recitation of the original witten
proposal followed by a nore conplete and detail ed statenent of
the District's intent. For exanple, the explanations of
proposal s regarding two econoni ¢ subjects, salary and health and
wel fare benefits, each included, anong other statenents, the
revel ation that the District sought to maintain the status quo.
Taken together, the initial witten proposals and the subsequent
expl anatory remarks are sufficiently devel oped to informthe
public of the issues which would be on the table when
negoti ati ons began on Septenber 23. Thus, even if the District's
proposals violated the requirenents of subsection 3547(a) at the
time the conplaint was filed, the deficiencies were cured as of

Sept enber 3.



Conpl ai nant does not disagree with the |egal theory that
subsequent oral statenments.nmay be used to cure defects in initial
proposals. To the contrary, Conplainant quotes approvingly the
followng statenment in the District's brief:

[Bloth the witten initial proposal and any oral

statenents explaining or presenting it nust be used in

det er mi ni ng whet her the proposal conplies with the

public notice requirements'. District Brief at 8
However, Conplainant argues that the original and inadequate
witten proposal "was not cured of its insufficiencies until
Septenmber 19, 1991, when the District representative responded to
Conpl ai nant's questions during a public neeting." (footnote
omtted) Thus, argues the Conplainant, the District having
finally presented sufficient proposals, then had an obligation to
provi de an opportunity for public response pursuant to subsection
(b), and to adopt its proposals pursuant to subsection (c).

The Conplainant fails to acknow edge or nmention the public
nmeeting of Septenber 3, notw thstanding the fact that the m nutes
of that neeting and of the Septenber 19 neeting confirmthat he

was present? and familiar with the District's

YConpl ai nant's Brief p.10.

2n page 113.1 of the Board ninutes of the Septenber 3,
1991, neeting appears the foll ow ng:

Gordon Busch, parent, comented on cl osed session
notification and details given in public notices, and
stated that he had not dropped conplaints related to
OVTA and District initial proposals for collective
bar gai ni ng, but |ooked forward to seeing the Board's
expl anati on.



expl anations.*® In facf, in order to have asked the clarifying
guestions at the. Septenbers 19 neeting, Conplainant had to have
understood the District's initial proposals as explained on
Septenmber 3. A conparison of the minutes of the two meetings
fails to sustain Conplainant's assertion that deficiencies in the
initial proposal were not cured until the latter meeting. The
m nutes of the Septenber 19 neeting reflect that Conplai nant
asked clarifying questions concerning four of the District's
proposals. The very nature of the Conpl ai nant' s questi ons

i ndi cates that he had an understanding of the issues which were

to be on the negotiating table.®™ For exanple, addressing the

BAt the Septenber 19 neeting, Conplai nant asked the
fol | owi ng question which could only have been in response to the
District's explanation on Septenber 3:

*

#2, under Salaries. Does status quo nean zero?
(Sept enber 19 Board Meeting M nutes, p. 137.18.)

4Section 3547 allows the public an opportunity to express
“itself regarding initial proposals; agreenment with those
proposals is not required and disagreenment is not a basis for
finding a violation.

BFurther, the paucity of questions asked and answered at
the Septenber 19 neeting contradicts Conplainant's argunent that
deficiencies were not cured before that date. An exam nation of
t he questions and comments of the public, including those from
Busch, as well as the District's answers, reveals relatively
little additional information was forthcom ng conpared to that
whi ch was provided on Septenber 3.
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District's early retirement incentive pl an in the health and
wel fare proposal,  the Conpl ai nant asked the follow ng:

The District proposes an early incentive [sic] plan
that will result in cost-savings to the D strict.
Coul d you explain to me what this plan is, howit wll
save noney, and whether or not the cost-savings

nmenti oned are based on short-term savi ngs and | ong-
term savings and how rmuch will we save?

After a response froma District representative, the Conpl ai nant

added the follow ng:

well . . . what | have a concern about is that a | ot of
these so-called early retirenent plans -- incentive
plans -- may, in fact, early on save the District

noney, but as you've noved through the years, end up

costing lots of noney and it's a net loss instead of a

gain . .. | would appreciate the District making sone

kind of a proposal so that we could reasonably

ascertain what kind of inpact that m ght have on the

District, both short-termand |ong-term?*’

The Septenber 19 neeting was expressly identified as an
opportunity for the public to speak and ask questions on the
initial proposals,® which is precisely what Conpl ai nant di d.
Because Conpl ai nant was given this opportunity, nore than two
weeks after presentation on Septenber 3 of a detailed explanation
of the District's proposals, the requirenents of Governnment Code
subsection 3547(b) were net.

Adoption of Initial Proposals

Complainant's final argunent is that "the District violated

Govt. Code 3547(c) by failing to adopt its sufficient initial

%Sept ember 19, 1991, Board Meeting M nutes, p. 137.19.
Sept enber 19, 1991, Board Meeting M nutes, p. 137.20-21.

8Sept enber 3, 1991 Board Meeting M nutes, p. 113.10;
Sept ember 19, 1991 Board Meeting M nutes, p. 137.2.
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proposal at a public neeting."* The issue here is not whether
‘the District failed to adopt its .initial proposal, for

Conpl ainant's statenment of the facts indicate that the District
adopted its June 20 proposal on August 20. Rather, the issue
apparently is whether the District was obligated to again adopt
its proposals after the Septenber 3 explanation and the Septenber
19 public comment. Conpl ainant asserts that "[a]doption of the
amended initial proposal should have been made after the public
had an opportunity to comment on such proposal,” and cites Los
Angel es _Community_College District and California_ School

- Enpl oyees _Associ ation (1981) PERB Deci sion No. 158, (Kimmett) in

support of that assertion. - However, -neither the facts in this
case nor Kimmett support Conplainant's argunent. First, despite
Conpl ai nant's repeated characterizations of the District's
proposal s as havi ng been anended, there is no evidence that such
anmendnment occurred, but only an explanation and el aboration of
the initial proposals. Thi$§ distinction, however subtle it may
appear to be, is an inmportant one. Wile the Board has, i ndeed,

held that anendnents to initial proposals require public coment

bef ore adoption, Los Angeles Unified School District (1987) PERB

Order No. 'Ad-162, t here appear to be no cases which support a
conclusion that re-adoption of the District's proposals are

required in this case. The case cited by Conpl ai nant,

¥Compl ai nant's Brief p. 14.

~In fact, the contrary is true. State of California
(Departnent of Personnel Administration) (1992) PERB Deci sion No..
© 921-S, involved alleged violations of the public notice
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Kimett, is conpletely inapposite, and sinply stands for the
proposition-that proposal s regardi ng :reopeners and anmendnents to
exi sting agreenents nmust conply with the public notice
provisiohs.

The District may have been in violation of Governnent Code
section 3547(a), (b), _and (c) when this conplaint was filed, but
not because it had failed to adopt its proposal prior to allow ng
public comment. The underlying cause of each of these possible
violations was the extent to which the initial proposals provided
sufficient information to the public, and once that deficiency
was elimnated, all of the requirenents of section 3547 were net.
Requiring the District in this case to adopt again proposals
whi ch 'have al ready been presented, proposed, explained
extensively, and comrented upon, fails to serve the purpose of
t he public.notice provi sions, and nerely exalts form over,
subst ance.

CONCLUSI ON

For the foregoing reasons, this conplaint is D SM SSED for
failure to state a violation of Governnent Code section 3547.
Right_to Appeal

Pursuant to Public Enploynent Relations Board regul ations,
any party adversely affected by this ruling nmay appeal to the

Board itself by filing a witten appeal within twenty (20)

provisions of the Dills Act, which differ somewhat fromthose in
EERA. However, the basic purpose of the provisions are the sane,
and in that case, the Board specifically held that the State was
not required to sunshine a later and nore specific set of
proposals than it had originally introduced.
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cal endar days after service of this ruling (California

Admi ni strative Code, title:8;- section 32925) . To be tinely-
filed, the original and five copies of such appeal nust be

actual ly received by the Board itself before the close of
business (5:00 p.m) or sent by tel egraph, certified or Express
United States nmail postmarked no later than the |ast date set for
filing (Fhlifornia Adm ni strative Code, title 8, section 32135).
Code of Civil Procedure section 1013 shall apply. The Board's
address is:

Menbers, Public Enpl oynment Rel ations Board

1031 18th Street
Sacranent o, CA 95814

The appeal nust state the specific issues of procedure,
fact, "law or rationale that are appeal ed, nust clearly and
concisely state the grounds for each issue stated, and nust be
si gned by”the“éppealing party or its agent.

If a tinmely appeal of this ruling is filed, any other party
may file with the Board itself an original and five copies of a
statement in opposition within twenty cal endar days follow ng the
date of service of the appeal (California Adm nistrative Code,
title 8, section 32625). |If no tinely appeal is filed, the
af orenmenti oned ruling shall becone final upon the expiration of
the specified time limts.
Service

Al'l docunments authorized to be filed herein nust also be
"served" upon all parties to the proceeding and the San Franci sco

Regional O fice. A "proof of service" nust acconpany each copy
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of a docunent served upon a party or filed with the Board itself.
(See California Adm nistrative Code, title 8, section 32140 for
the required contents and a sanple form) The appeal and any
opposition to an appeal will be considered properly "served' when
personally'deIiVered or deposited in the first-class mail postage
pai d and properly addressed.

Extension of Tine

A request for an extension of time in which to file an
appeal or opposition to an appeal with the Board itself nust be
inwiting and filed with the Board at the previously noted
address.. A request for an extension nust be filed at | east t hree
cal endar days before the expiration of the tinme required for
filing the docunment. The request nust indicate good cause for
and, if known, the position of each other party regarding the
exténsioﬁ, and.shall be acconpani ed by proof of service of the
request upon each party (California Adm nistrative Code, title 8,

section 32132). -

Dated: March 17, 1992 '
Anita |. Nhrtinez(_

Regi onal Director
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