STATE OF CALI FORNI A
DECI SION O THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

GORDON BUSCH, )
Cbnplainant, 9 Case No. LA-PN-118
V. )) PERB Deci si on No. 943
OCEAN VI EW TEACHERS ASSOQOCI ATI ON, 9 June 18, 1992
Respondent . i

Appear ances: Gordon Busch, on his own behal f; Robert Einar
Li ndqui st, Attorney, for Ccean Vi ew Teachers Associ ati on.

Bef ore Hesse, Chairperson; Camlli and Caffrey, Menbers.
DECI SION

HESSE, Chairperson: This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on an appeal filed by
Gordon Busch (Busch) to a partial dismssal of public notice
complaint (attached) by a PERB regional director. The regional
director dismssed the conplaint filed by Busch against t he Ccean
Vi ew Teachers Association (Association) which alleged that the
Associ ation viol ated section 3547(a), (b) and (e) of the

‘Educational Enpl oyment Relations Act (EERA).'

'EERA is codified at Governnment Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3547 provides, in pertinent
part:

(a) Al initial proposals of exclusive
representatives and of public school

enpl oyers, which relate to matters within the
scope of representation, shall be presented
at a public neeting of the public school

enpl oyer and thereafter shall be public
records.



The conplaint alleged that: (1) the Association's initial
proposal s presented were not sufficiently devel oped for the
public to conprehend; (2) the Association and Ocean Vi ew School
District (D strict) nmay have negotiated in an executive session
before the public was afforded an opportunity to express itself;?
and (3) "PERB should consider Governnent Code 54950 in addition
to section 3547 in making its ruling."3

The Board has reviewed the dismssal, and finding it free of
prejudicial error, adopts it as the decision of the Board itself
consistent with the follow ng discussion.

DI SCUSSI ON

1n his appeal, Busch argues that the regional director

failed to nmake a determ nation regarding the Association's

(b) Meeting and negotiating shall not take
pl ace on any proposal until a reasonable tine
has el apsed after the subm ssion of the
proposal to enable the public to becone
informed and the public has the opportunity
to express itself regarding the proposal at a
nmeeting of the public school enployer.

(e) The board may adopt regul ations for the
pur pose of inplenenting this section, which
are consistent with the intent of the
section; nanely that the public be infornmed
of the issues that are being negotiated upon
and have full opportunity to express their
views on the issues to the public school

enpl oyer, and to know of the positions of
their elected representatives.

°The regional director determned that this allegation
stated a prima facie violation.

3See footnote 5 on page 2 of the regional director's partial
di sm ssal of public notice conplaint.
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initial proposals. This argunent is without nerit. As stated by
the regional director in her admnistrative determ nati on, PERB
cases establish that in determning the sufficiency and
specificity of an initial proposal, the Board may | ook to
subsequent oral clarifications and expl anati ons. (Los Angel es
Community_College District (1985) PERB Decision No. 489; Los
Angeles Gty_and County_School Enployees Union. local 99, Service
Enployees International Union, AFI-ClO (Wtts) (1985) PERB

Deci sion No. 490; and_Los Angeles Community College District
(1991) PERB Decision No. 908.) 1In this case, the regional
director properly concluded that the Association's oral
clarifications at the Septenber 3, 1991 public board neeting were
sufficient to cure any defects or insufficiencies in the
Association's initial proposals.

Busch's argunent that the regional director unnecessarily
expanded the scope of Palo Alto Unjified School District (1981)
PERB Deci sion No. 184 (Palo Alto) is also without nerit. In Palo
. Al'to, the Board found that a proposal for a cost of I|iving
adj ust nent based upon the consuner price index was sufficient to
informthe public of the issue to be negotiated. The Board al so
stated that an initial proposal which is sinply a statenent of a
subject matter, such as wages, does not adequately informthe
public of the issues to be negotiated.

In the present case, the regional director found that the
subsequent oral clarifications of the Association's initial

proposal s cured any defects or insufficiencies. In review ng the



~mnutes of the Septenber 3 and 19, 1991 public board neetings, it
is clear that the Association's initial proposals, including the
subsequent oral clarifications, are nore than nere statenents of
the subject matter to be negotiated. As these oral
clarifications of the initial proposals were held to be
sufficient to informthe public of the issue to be negoti ated,

t he édninistrative determination is consistent with the Board's
decision in Palo Alto.

Wil e Busch admts that oral clarifications are sufficient,
it appears Busch is asserting that the District should have
adopted the Septenber 3, 1991 oral clarifications as anmendnents
to the initial proposals or anended initial proposals. In the
PERB cases invol ving subsequent clarifications of initial
proposals, there is no requirenent that the public schoo
enpl oyer anmend its initial proposals. Rather, the issue is
whet her the subsequent clarifications result in the initia
proposal s being "sufficiently devel oped to permt the public to
..conprehend them" (Palo Alto.) Here, there were no anendnents
to the District's initial proposals, only oral clarifications.
Based on these facts, the regional director correctly concl uded
that oral clarifications of the Association's initial proposals
constituted sufficient notice under section 3547(a) of EERA

Busch's argunents that the Association failed to present
sufficient information on certain issues nust be rejected. Bot h
the regional director's admnistrative determ nation, and Busch's

own appeal, denonstrate that he had sufficient information on the



Association's initial proposals. For exanple, Busch's objection
to the use of the words "usually" and "probably" in the
Association's oral clarification of the issue regarding t he
mai nt enance of a conpetitive salary schedule is neticul ous.
Busch is dissecting the Association's initial proposals and
subsequent oral clarifications to find any possible anbiguity.
Based on PERB case law regarding the sufficiency of initia
proposal s, the regional di rect or properly found that the
Association's initial proposals, with its subsequent ora
clarifications, were sufficient to informthe public of the
issues to be negoti at ed. (See Palo Alto; supra, PERB Decision
No. 184.)

Finally, the Association's argunment that its reliance on
"col | aborative bargaining" equitably estops PERB from finding a
public notice violation is without nerit. Regardless of whether
"col | aborative bargai ning" was advocated by PERB, the parties’
use of a new or different bargaining techni que does not excuse
the parties fromthe statutory requirenments set forth in EERA

ORDER

The allegation in the conplaint in Case No. LA-PN- 118 that
the Association violated EERA section 3547 by presenting initial
proposal s which were not sufficiently devel oped for the public to

conprehend is hereby DI SM SSED W THOUT LEAVE TO AMEND

Menbers Camlli and Caffrey joined in this Decision.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

OCEAN VI EW TEACHERS ASSCCI ATI ON,

Respondent, ) Case No. LA-PN-118
- and - ) PARTI AL DI SM SSAL OF
) PUBLI C NOTI CE COMPLAI NT
GORDON BUSCH, )
) March 17, 1992
Conpl ai nant . )
)
PROCEFDURAL HI STORY

On June 6, 1991,' Gordon Busch (Busch or Conpl ai nant)
filed a public notice conplaint against the Ocean View Teachers
Associ ation (OVTA)? alleging violations of section 3547(a), (b)

and (e) of the Educational Enployment Relations Act.® The

'A11 dates referenced herein are in cal endar year 1901,
unl ess ot herw se indicated.

OVTA is the exclusive representative of the certificated
enpl oyees in the Ccean View School District.

*The EERA is codified at Government Code section 3540 et
seq. Unless otherwi se indicated, all statutory references herein
are to the Governnent Code.

Section 3547 provides in pertinent part:

(a) Al initial proposals of exclusive representatives
and of public school enployers, which relate to matters within
t he scope of representation, shall be presented at a public
meeting of the public school enployer and thereafter shall be
public records.

(b) Meeting and negotiating shall not take place on
any proposal until a reasonable tinme has el apsed after the
subm ssion of the proposal to enable the public to becone
infornmed and the public has the opportunity to express itself
regardi ng the proposal at a neeting of the public schoo

enpl oyer.



complaint alleges that the initial proposal presented by OVTA on
May 7 was not sufficiently devel oped for the public to
conprehend; that OVTA and the Board of Trustees net on May 21 and
may have negotiated in an executive session before the public was
af forded an opportunity to express itself* and, "that PERB
shoul d consi der CGovernnent Code 54950 in addition to section 3547

in making its ruling."?®

(e) The board nmay adopt regulations for the purpose of
i mpl enenting this section, which are consistent with the intent
of the section; nanely that the public be inforned of the issues
that are being negotiated upon and have full opportunity to
express their views on the issues to the public school enployer,
and to know of the positions of their elected representatives.

‘The all egations regarding the May 21 neeting have been
severed fromthis dismssal since they have been found to state a
prima facie violation. A separate Determ nation of Prima Facie
"~ Violation has been issued this date.

"Gover nment Code section 54950, the "Declaration of public
policy" within the Ralph M Brown Act, states the follow ng:

In enacting this chapter, the Legislature finds and decl ares
that the public comm ssions, boards and councils and the

ot her public agencies in this State exist to aid in the
conduct of the people's business. It is the intent of the
law that their actions be taken openly and that their

del i berati ons be conducted openly.

The people of this State do not yield their sovereignty to
t he agenci es which serve them The people, in delegating
authority, do not give their public servants the right to
deci de what is good for the people to know and what is not
good for themto know. The people insist on renaining
informed so that they may retain control over the
instruments they have created.

PERB's jurisdiction in this case is limted to enforcing
violations of the EERA. Bracey v. Los_Angeles Unified_Schog
Dist. (1986) PERB Decision No. 588. While PERB s interpretation
of the EERA may reasonably be construed in a way which will
harnoni ze it wth other laws, San Mateo Gty _School Dist, V.
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OVTA presented its initial proposal at a public Board
meeting on May 7. The public was provided an opportunity to

address the proposals at a public Board neeting on May 21.°

7

An informal settlenment conference' was conducted on August

Public Enployment Relations Bd. (1983) 33 Cal.3d 850 [191
- Cal.Rptr. 800], the issues in this case do not require that EERA

be harnoni zed with the Brown Act.

°A copy of the District's May 21 agenda lists "Public
Hearing - Initial Proposals for Collective Bargaining - Ocean
Vi ew Teachers Association” as an Information Item M nutes
reflect that Conpl ainant and anot her menber of the public

addressed the Board.

! PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. Regulation 32920
provides in part:

(a) When a conmplaint is filed, the case shall be
assigned to a Board agent for processing. .

(b) The powers and duties of such Board agent shall be
to. .. .

(4) Facilitate comunication and the exchange of
i nformati on between the conplainant and the respondent or
respondents;

(5) Explore the possibility of and facilitate the
voluntary conpliance and settlenent of the case through
i nformal conferences or other neans;

(6) Conduct investigatory conferences with the parties
to explore and resolve factual or |egal issues;

(7) If the Board agent receives proof that the
respondent has voluntarily conplied with the provisions of
Governnent Code sections 3547 or 3595, a Board agent may
ei ther approve the conplainant's wthdrawal of the conplaint
or dismss the conplaint.

(8 Dismiss any conplaint which, after investigation
is determned to fail to state a prima facie allegation or

3
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23 with the Ccean View School District,® OVTA and Busch
Al t hough settlenent of the conplaints was not reached at the
informal conference, both the District and OVTA expressed a
willingness to present further explanation of their respective
initial proposals at another public Board neeting(s). The
District and OVTA were al so encouraged at the conference and
during subsequent tel ephone conversations with the undersigned to
provide the conplainant wth information and docunentation which
m ght facilitate voluntary resolution of the conplaints.

At a Septenber 3 public Board neeting, OVTA provided
expl anatory comments regarding some 27 separate Articles and
subsections that it wshed to negotiate with the District. At
the end of OVTA's and the District's presentation, the public was

informed by the District representative that an opportunity to

which is not supported by sufficient facts to conprise a

vi ol ati on of Governnent Code sections 3547 or 3595. Any
such dismssal is appealable to the Board itself pursuant to
section 32925 of these regul ations;

(9) If the conplaint is found by the Board agent to
state a prima facie violation of Governnment Code sections
3547 or 3595, direct each respondent to file with the
regional office a witten answer, signed by an authorized
agent of the respondent...

!Two separate public notice conplaints (LA-PN-119 and LA-
PN-122) were filed against the District on June 6 and August 8,
respectively. Resolution of those conplaints was al so attenpted
at the August 23 settlenent conference by agreement of the
parties. However, since no settlenment was obtained, a separate
investigation regarding the allegations against the District was
conduct ed.



present input and questions regarding both sets of proposals
woul d be provided at the Septenber 17 public Board neeting.”

Thereafter, at the Septenber 19 public Board neeting, the
public was afforded an opportunity to present input and ask
qguestions regarding OVTA's proposal. One nenber of the public
addressed the Board, in addition to Busch who was allowed thirty
mnutes to do so. The District and OVTA commenced negoti ations
on Septenber 23.%° At this session, the parties set ground rules
and apparently engaged in collaborative bargaining.“

After various conversations with the Conplainant, it was
determ ned by the undersigned that he would not w thdraw the
conplaint, regardless of the steps undertaken by OVTA.

Therefore, on Novenmber 22, OVTA was ordered to produce docunents
and argunment which substantiated its belief that it had conplied

with the law. The Conpl ai nant was afforded an opportunity to

Al t hough the September 3 nminutes reflect that the next
neeti ng woul d be held on Septenber 17, docunentation provided by
both parties reflects that it was in fact held on Septenber 19.

“The last collective bargaining agreenent between the
parties expired on July 1.

Yin April 1991, the District and OVTA participated in
trai ning under the auspices of the California Foundation for the
| nprovenent of Enpl oyer/Enpl oyee Relations to learn the
t echni ques of coll aborative bargaining. Wile PERB contri buted
to the devel opnent of the training nodule, its participation in
the project ceased after March, 1991. PERB does not endorse a
particul ar negotiations nodel over others, since its mssion is
sinply to adm nister and enforce the statutes under its
jurisdiction, regardless of the nodel or nethod chosen by the
parties to effectuate their |abor relations.



respond to OVTA's subm ssions. Both parties filed tinely
responses on Decenber 23 and January 27, 1992 respectively.

POSI TI ONS OF THE PARTI ES

In his conmplaint, Busch alleges that OVTA has viol ated
section 3547(a), (b) and (e)'? by not presenting sufficiently
devel oped proposals for the public to conprehend. The conpl ai nt
al so asks PERB to consider Covernnent Code section 54950 when
making its determ nation

OVTA bel i eves thét it has fully conplied with the public
notice requirenents. 1In the alternative, it believes that PERB
shoul d be estopped from finding a viol ati on because it
intentionally caused OVTA to fail to conply with section 3547.

DILSCUSSI ON

EERA's public notice statute, Government Code section 3547,
contains no express provision stating that the initial proposals
which it requires be made public nmust be "specific" in their

nature. However, in_Palo Alto Unified School District (1981)

PERB Deci sion No. 184, the Board noted that proposals of both the
excl usive representative and the enployer nust satisfy the intent

expressed in subsection 3547 (e)®3, i.e., that

2The January 27 submission sinply states the |anguage
contai ned in subsection (e).

B3Subsection 3547(e) contains a statement of the
legislature's intent in enacting the public notice provisions,
and thus, has aided PERB in the interpretation of the remaining
subsections. However, it inposes no independent and specific
requi rements on either the enployer or exclusive representative,
and, therefore, a party cannot be found to violate this
subsection. Accordingly, Conplainant's allegation of a violation
of subsection 3547(e) is dismssed.
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: the public be inforned of the_issues that are

belng negotiated upon and have full opportunity to

express their views on the issues to the public school

enpl oyer, and to know of the positions of their elected

representatives.
The Board went on to explain that "the initial proposals
presented to the public nmust be sufficiently devel oped to permt
the public to conprehend them"” PERB found a proposal for a cost
of living adjustnent based upon the Consumer Price Index to be
"sufficiently developed to informthe public what issue will be
on the table at negotfations," not wi t hst andi ng Conpl ai nant' s
assertion that it was not specific. The sane result was reached

ina later, simlar case. Anerican Federati on of Teachers

College Guild. Local 1521 (1989) PERB Decision No. 740.

I n other decisions, the Board has shown that it will [ook

beyond the actual initial proposal to determ ne whether the

requi rements of section 3547 have been nmet. In Los Angeles

Community_Coll ege District (1984) PERB Decision No. 411, the

Board was presented with the issue of whether or not the
enployer's initial proposal regarding anmendnments to life
i nsurance plans provided sufficient information. The Board found
it unnecessary to deci de whether the proposal, alone, "[net] the
requi rements of CGovernnent Code section 3547, because the
District also included explanatory information with its initial
proposal ." (footnote omtted)

Expl anation of an initial proposal to bring it into
conformty with the requirenments of section 3547 need not be in

witing. Oal clarification of initial proposals at public



neetings held by the enployer has been found to constitute
sufficient notice under subsection 3547(a) in Los Angeles
Community College District (1985) PERB Decision No. 489, Los
Angeles City_and County _School Enployees Union. local 99, Service
Enployees International Union. AFL-CIQ (1985) PERB Deci sion No.
490, and Los Angeles Conmunity College District (1991) PERB
Deci si on No. 908.

Sufficiently informative proposals and an opportunity for
public comrent on such.proposals are necessary prerequisites to
neeting and negotiating. Conplainant contends OVTA' s proposals
| acked the requisite specificity when they were first presented,
and that they remain insufficient even after additional
inforﬁﬁtion was provided.

It is fair to say that the proposals presented by the OVTA
on May 7 varied in the extent to which they provided insight into
t he issues which would be at the negotiating table, and sone
proposals mght well have béen found insufficiently specific had
t here been no further explanation. However, it is unnecessary to
deci de whether any of those witten proposals were inadequate
standi ng al one, because, in response to the conplaint, and
pursuant to agreement reached at the August 23 settlenent
conference, OVTA provided oral explanation of each proposal at
the Septenber 3 public Board neeting. The explanation consisted
of a recitation of the original witten proposal followed by a
nore conplete and detailed statenent of OVIA's intent.

Differences in the earlier and expl ai ned proposals may be seen,



for exanple, in proposals concerning teacher discipline and
professional growmh: The initial proposal in the subject area of
"Teacher Discipline” had indicated that OVTA sought, anong ot her
items, a "review of process and criteria"; this was expanded to
i ndi cate that OVTA sought
to restructure the teacher discipline process to include a
series of steps and witten warnings and reprinmands before
any punitive action is adm nistered.
Anot her initial proposal had identified "Professional Gowth" as
a new article to be negotiated; this was explained to reveal that
OVTA sought
to outline the legal requirenents for new teachers to
successfully conplete the 150 clock hours of education that
are required every 5 years for new teachers hired after
.1986. ©°
Taken together, the initial witten proposals and the subsequent
expl anatory remarks are sufficiently developed to informthe
public of the issues which would be on the table when
negoti ati ons began on Septenber 23. Thus, even if OVTA'S
proposals violated the requirenents of subsection 3547(a) at the
time the conplaint was filed, the deficiencies were cured as of
Sept enber 3.
Conpl ai nant di sputes the adequacy of OVTA s proposals, even
after the explanations offered on Septenber 3 and the opportunity

for public response and questions on Septenber 19, characterizing

OVTA' s representative at the latter neeting to have been "at

YSept enber 19, 1991, Board Meeting M nutes, p. 113.4.
>Sept enber 19, 1991, Board Meeting M nutes, p. 113.5.
9



best, contentious when respondi ng and [having] evaded or refused
to answer questions involving key issues.” Conplai nant proceeds
to quote a rather lengthy series of exchanges between hinself and
OVTA s representative, including, for exanple, one in which
Conpl ai nant sought to know how rmuch additional planning tinme was
bei ng sought by OVTA for grades 4 through 6. (Conplainant's
Brief, pp.7-8.) However, the very nature of the Conplainant's
guestions indicates that he had an understanding of the issues
which were to be on the negotiating table. The kind of detailed
i nformati on which the Conpl ai nant sought, and apparently stil
seeks, is sinply not required by the public notice provisions.!®

The Septenber 19 neeting was expressly identified as an
oppoftunity for the public to speak and ask questions on the
initial proposals,' which is precisely what Conplai nant did.
Because Conpl ai nant was given this opportunity, nore than two
weeks after presentation on Septenber 3 of a detail ed explanation
of OVTA's proposals, the requirenments of Governnment Code

subsection 3547(b) were net.

CONCLUS| ON

®Conpl ai nant's desire to understand the fiscal inpact of
proposals is analogous to the request to obtain disclosure of
i nsurance conpany bids in Los Angeles Comunity_ College District
(1984) PERB Decision No. 411. There, PERB found such di scl osure
"requires specificity beyond the Board' s guidelines in Fein." The
reference to Fein is to the |landnmark decision in Palg Al to
Unified School District (1981) PERB Decision No. 184, cited
previously.

Sept enber 3, 1991 Board Meeting M nutes, p. 113.10;
Sept enber 19, 1991 Board Meeting M nutes, p. 137.2.
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For the foregoing reasons, that part of this conplaint which
alleges that the OVTA violated section 3547 by presenting initial
proposal s which were not sufficiently devel oped is DI SM SSED

Right to_Appeal

Pursuant to Public Enpl oynent Rel ati ons Board regul ati ons,
any party adversely affected by this ruling may appeal to the
Board itself by filing a witten appeal within twenty (20)
cal endar days after service of this ruling (California
Admini strative Code, title 8, section 32925). To be tinely
filed, the original and five copies of such appeal nust be
actually received by the Board itself before the close of
business (5:00 p.m) or sent by tel egraph, certified or Express
United States nmail postmarked no later than the |ast date set for
filing (California Adnjnistrative Code, title 8, section 32135).
Code of Civil Procedure section 1013 shall apply. The Board's
address is:

Menbers, Public Enpl oyment Rel ations Board

1031 18th Street
Sacr ament o, CA 95814

The appeal nust state the specific issues of procedure,
fact, IéM/or rationale that are appeal ed, nust clearly and
concisely state the grounds for each issue stated, and nust be
signed by the appealing party or its agent.

If a tinmely appeal of this ruling is filed, any other party
may file wwth the Board itself an original and five copies of a
statenent in opposition within twenty cal endar days follow ng the

date of service of the appeal (California Adm nistrative Code,
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title 8, section 32625). |If no tinmely appeal is filed, the
aforenentioned ruling shall becone final upon the expiration of
the specified time limts.
Service

Al'l documents authorized to be filed herein nust also be
"served" upon all parties to the proceeding and the San Francisco
Regional O fice. A "proof of service" nust acconpany each copy
of a docunent served upon a party or filed with the Board itself.
(See California Administrative Code, title 8, section 32140 for
the required contents and a sanple form) The appeal and any
oppositibn to an appeal will be considered properly "served" when
personal |y delivered or deposited in the first-class mail postage
pai d and properly addressed.

. T

A request for an extension of time in which to file an
appeal or opposition to an appeal with the Board itself nust be
inwiting and filed with the Board at the previously noted
address. A request for an extension nust be filed at |east three
cal endar days before the expiration of the tine required for
filing the docunent. The request nust indicate good cause for
and, if known, the position of each other party regarding the
extension, and shall be acconpani ed by proof of service of the
request upon each party (California Administrative Code, title 8,
section 32132).
Dat ed: Mar ch 17, 1992

Anita |. Martinez
Regi onal Director
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