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Appearances: Mrk A Kotch, on his own behalf; WIlliamC Heath,
Attorney, for California School Enployees Associ ation.

Bef ore Hesse, Chairperson; Camlli and Carlyle, Menbers.
DECI S| ON AND ORDER

HESSE, Chairperson: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on appeal by Mark A
Kot ch (Kotch) of a PERB Board agent's dismi ssal (attached hereto)
of his charge alleging that the California School Enployees
Associ ati on (CSEA) violated section 3543.6(b)" of the Educati onal
Enpl oynment Rel ations Act (EERA)! by (1) failing or refusing to

represent and assist Kotch in a grievance involving Kotch's

'EERA is codified at Government Code section 3540 et seq.
Section 3543.6 states, in pertinent part:

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



reenpl oynent rights after a personal |eave of absence; and (2)
requesting that the enployer dismss Kotch from enpl oynent.

The Board has reviewed the Board agent's warning and
dismssal letters, and finding themto be free of prejudicial
error, adopts themas the decision of the Board itself.?2

The unfair practice charge in Case No. Lﬁvcx)541 i s hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Cam |li and Carlyle joined in this Decision.

zcbnerally, a proof of service nust be signed by an
i ndi vidual over the age of 18 who is not a party to the action.
(See PERB Regul ation 32140.) Here, the proof of service attached
to Kotch's appeal is defective (i.e. Kotch signed the proof of
service). As CSEA filed a statenent in opposition to Kotch's
appeal, the Board finds there is no prejudice to CSEA

2



STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Boulevard, Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

= Jjune 19, 1992

Mark A. Kot ch

Re: DI SM SSAL OF CHARGE AND REFUSAL TO | SSUE COVPLAI NT
Unfair Practice Charge No. LA-CO 541, WMark Andrew Kotch v.
California School Enployees Association

Dear M. Kotch:

The above-referenced charge was filed on June 20, 1990. On
Decenber 21, 1990, the charge was placed in abeyance and on

March 5, 1992, it was officially taken out of abeyance.! You

al |l ege that the California School Enpl oyees Associ ati on (CSEA,

uni on or Association) failed/refused to represent you in the
grievance process, failed to assist you in preparing a fornmal
grievance, and requested/sanctioned the Ocean Vi ew School

District (Dstrict) to take, or in taking, an arbitrary and

di scrimnatory personnel action against you by dism ssing you
fromenploynent. You allege that CSEA refused to protect
seniority within its rank and file by allowing the District to
repl ace you (a vested, permanent classified enployee) with a
tenporary enployee. Further you allege that CSEA sought to change
the inplenentation and practice of the Collective Bargaining
Agreenent (Agreenent) and limt the rights of its nenbership.
This conduct is alleged to violate Governnent Code section
3543.6(a), (b) and (c) and section 3543. 5(a) and (b) of the .
Educati onal Enpl oynent Rel ations Act (EERA).

on February 24, 1992 (cert, mail), you filed a Notice of
Term nati on of Abeyance including exhibits and docunents.

°This case is being viewed as involving, in part, the
union's duty of fair representation (DFR) under EERA. The duty
is expressed in EERA section 3544.9. Violations of the DFR are
enforced through EERA section 3543.6(b). EERA section 3543.6(c)
involves a union's refusal or failure to neet and negotiate in
good faith wth a public school enployer. There are few facts in
this charge to indicate a violation of this type. For that
reason, this allegation will not be treated in detail.
Furthernore, an individual does not have standing to raise this
type of violation. Oxnard School District (CGorcey and Tri pp)
(1988) PERB Decision No. 667. Thus, this allegation is being
dismssed. |In addition, as this charge is against CSEA and a
uni on cannot conmt a violation of EERA section 3543.5(a) and
(b), this allegation is being dismssed as wel |.
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| indicated to you in ny attached letter dated June 11, 1992 that
t he above-referenced charge did not state a prima facie case.

You were advised that if there were any factual inaccuracies or
addi tional facts that would correct the deficiencies explained in
that letter, you should anend the charge accordingly. You were
further advised that unless you anended the charge to state a
prima facie case, or withdrew it prior to June 18, 1992, the
charge woul d be di sm ssed.

| have not received either a request for wthdrawal or an anmended

char ge. | amtherefore dismssing the charge based on the facts
and reasons contained in ny June 11, 1992 |etter.
Right _to Appeal

Pursuant to Public Enploynent Rel ations Board regul ati ons, you
may obtain a review of this dism ssal of the charge by filing an
appeal to the Board itself within twenty (20) cal endar days after
.service of this dismssal (California Code of Regs., tit. 8,

sec. 32635(a)). To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5:00 p.m) or sent by tel egraph,
certified or Express United States nail postmarked no later than
the last date set for filing (California Code of Regs., tit. 8,
sec. 32135). Code of Cvil Procedure section 1013 shall apply.
The Board's address is:

Publi c Enpl oynent Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty cal endar days
followng the date of service of the appeal (California Code of
Regs., tit. 8, sec. 32635(b)).

Service

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service" nust
acconpany each copy of a docunent served upon a party or filed
with the Board itself. (See California Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
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docunment will be considered properly "served" when personally

delivered or deposited in the first-class nmail postage paid and
properly addressed.

Extension_of Tine

A request for an extension of time in which to file a docunent
with the Board itself nmust be in witing and filed with the Board
at the previously noted address. A request for an extension nust
be filed at |east three cal endar days before the expiration of
the tine required for filing the docunent. The request mnust

i ndi cate good cause for and, if known, the position of each other
party regarding the extension, and shall be acconpanied by proof
of service of the request upon each party (California Code of
Regs., tit. 8, sec. 32132).

Final Date

If no appeal is filed wthin the specified tine limts, the
dismissal will becone final when the tine limts have expired.

Si ncerely,

JOHN W SPI TTLER
CGeneral Counsel ey .
Hec ). Toa e
By
Marc S. Hurwitz —_—
Regi onal Attorney

At t achnent

cc: WIlliamC. Heath, Deputy Chief Counsel, CSEA



STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Boulevard, Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

June 11, 1992

Mark A. Kotch

Re: WARNI NG LETTER, Unfair Practice Charge
No. LA-CO 541, Mark Andrew Kotch v.
California School Enployees Association

Dear M. Kotch

The above-referenced charge was filed on June 20, 1990. On
Decenber 21, 1990, the charge was placed in abeyance and on
March 5, 1992, it was officially taken out of abeyance.! You
all ege that the California School Enployees Association (CSEA
uni on or Association) failed/refused to represent you in the
gri evance process, failed to assist you in preparing a form
grievance, and requested/sanctioned the Ccean View School
District (Dstrict) to take, or in taking, an arbitrary and

di scrimnatory personnel action against you by dismssing you
fromenpl oynent. You allege that CSEA refused to protect
seniority wwthin its rank and file by allowing the District to
repl ace you (a vested, permanent classified enployee) with a
tenporary enpl oyee. Further you allege that CSEA sought to change
the inplenmentation and practice of the Collective Bargaining
Agreenment (Agreenent) and limt the rights of its nenbership
This conduct is alleged to violate CGovernnent Code section
3543.6(a), (b) and (c) and section 3543.5(a) and (b) of the
Educati onal Enpl oynent Rel ations Act (EERA).

10n February 24, 1992 (cert, mail), yol filed a Notice of
Term nation of Abeyance including exhibits and docunents.

°This case is being viewed as involving, in part, the
union's duty of fair representation (DFR) under EERA. The duty
is expressed in EERA section 3544.9. Violations of the DFR are
enforced through EERA section 3543.6(b). EERA section 3543.6(c)
involves a union's refusal or failure to neet and negotiate in
good faith with a public school enployer. There are few facts in
this charge to indicate a violation of this type. For that
reason, this allegation will not be treated in detail.
Furthernore, an individual does not have standing to raise this
type of violation. Oxnard School District (Corcey and Tripp)
(1988) PERB Deci sion No. 667. Thus, this allegation is being
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My investigation and the charge reveal the following facts. You
were enployed by the District as a permanent/cl assified gardener
fromon or about April 30, 1984 to in or about June, 1990. You
were a nenber of CSEA for nore than five years. On June 13,
1985, you injured your left wist in the course of your

enpl oynent. On or about August 25, 1989, you requested an
unpai d, personal |eave of absence from your position as a
gardener in (Gounds) Mintenance and Cperations in order to
complete the requirenments for an elenentary credential (by
student teaching). The proposed |eave period was from January 2,
1990 through June 1, 1990. On or about August 30, 1989, Asst.
Supt. Joseph D. Condon advised you in witing in part that "Under

the | eave provisions of the ...agreenent, you have the right to
return to your position if it is unfilled, or to be placed on the
39-month reenploynent list if no position is available.” On or

about Septenber 6, 1989, Dick Calister, Director of Classified
Personnel, advised you inwiting, in part, that "Provided a
vacancy exists in your classification at the expiration of your
['eave, you havé the right To réeturn to your position at the sane
step but wwth a reconputed anniversary date."” (enphasis in
original.) The Board approved your request on Septenber 12,
1989.

You contend that based on past practice, there was no possibility
of a permanent classified enployee being displaced while on a

per sonal /unpai d | eave. Further, you and Robert Buss, Mintenance
and Operations Supervisor, had a hostile work relationship and he
harassed you at work on several occasions. You are a Caucasi an
and the only nenber of that race to take a personal/unpaid |eave
froma gardening position while you were enployed at the
District. On March 15, 1990, while on | eave, you executed the
Stipulations with Request for Award form (85 ANA 157756) with the
Wor kers' Conpensati on Appeals Board. You were the only gardener
to settle such a claimwhile out on |eave, during the time you
wor ked for the District. You contend that based on the
concurrent recommendations of M. Buss of the District, and M.
Parks for CSEA, you were replaced with a tenporary enployee on or
about April 1, 1990.

On April 9, 1990, you wote to Scott Shook, Director of
Mai nt enance and Operations, and indicated your intent to return
to work. You also nmade your intentions and expectations known in

dism ssed. In addition, as this charge is against CSEA, and a
uni on cannot conmt a violation of EERA section 3543.5(a) and
(b), this allegation is being dismssed as wel|.
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your letter to M. Buss on May 5, 1990. M. Buss wote to you on
May 21, 1990 and attached copies of Article 7, section 7.9.3.43
of the 1988-91 Agreenent (effective July 1, 1988 through June 30,
1991) between the District and CSEA, and Personnel Conm ssion
Rul e 80.900.2.% He advised you, in part, that all positions of
gardener were filled and that you may request that your nane be
pl aced on the Reinstatenent List. Upon there being an opening,
you woul d be considered along with other applicants, in the order
of eligibility/seniority, up to 39 nonths. On May 26, 1990 you
wote to M. Buss and indicated in part that the only reason you
took the | eave was because you had a verbal agreenent with Scott
Shook, that you would have a job at the conclusion of your |eave.
You argued that a vacancy did in fact exist in Gardening. This
is because Scott Ingland was enpl oyed as a gardener although he
never took a witten test, was incapable of taking one, and was
therefore unqualified for his current position. You also
believed that M. Buss was settling a personal grudge. You also
indicated that your letter initiated the grievance procedure, and
you forwarded a copy to CSEA, requesting their assistance as
wel | .

In your May 24, 1990 letter to your attorney, Wendy Hayward-
Marshall of Rose, Klein & Marias, you indicated, in part, "If
Ccean View feels ny disability rating precludes a continuation of
enpl oynent, then | should at |east be entitled to due process."”
You indicated that "This |atest action is part of a pattern of
harassnent |'ve experienced since | filed the claim"” You noted
that two other classified enpl oyees previously took unpaid
personal leaves fromthe District and were able to return. A
femal e gardener was permtted to mss a third consecutive sumrer
of work, but was hired back. A male custodian was permtted to
finish a six-nonth jail termand was al so hired back. To your
know edge, no certificated enpl oyee had been denied a rehire at
the end of a leave. You felt you were being retaliated agai nst

3Section 7.9.3.4 states that "The granting of a |eave of
absence without pay gives to the enployee the right to return to
hi s/ her position (sane step - but with a reconputed anniversary
date) at the expiration of his/her |eave provided a vacancy
exists in his/her classification."

“Rul e 80.900.2B states that "The granting of a |eave of
absence wi thout pay gives to the enployee the right to return to
hi s/ her position (sane step--but wth a reconputed anniversary
date) at the expiration of the |eave provided a vacancy exists in
the classification the enployee held at the tine |eave was
granted. "
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by the District for having filed an injury claimand that this
was a punitive action taken by the District "to settle a personal
bi as, and/or grudge.” In addition, you felt that your |eave was
di stingui shabl e (possibly fromthe other |eaves) as you settled

t he workers' conpensation case and conpl eted work on a teaching
credential. A copy of your letter was sent to CSEA Field Rep.

M chael Parks.

By your letter dated June 7, 1990 to M. Buss, you filed a
grievance indicating that (1) the District violated Article 7,
section 7.9.3.4 of the Agreenent by hiring a pernmanent

repl acement for you while you were out on |eave. You indicated
that neither the previous, nor the present O assified Personne
Directors ever construed this section to nean that "the District
has a right to deprive an enpl oyee of enploynent at the

concl usion of a personal unpaid |eave, particularly where the
enpl oyee indicates a desire to return to enploynment and conplys
(sic) with Sections 7.9.4.2 and 7.9.4.3.°; that (2) the
personnel action is an abuse of discretion because it was
arbitrary and capricious. It is also a thinly veiled punitive
action, taking into account the past practice of the District,
particularly the intervention on behalf of Sabino Perez at the
end of his leave; and that (3) the action subverts the intent of
Article 19, section 19.7.1 by in effect laying off the grievant,
while funding and work are still available.®

I n your June 15, 1990 letter to Dick Calister, of the District's
Per sonnel Comm ssion regardi ng your PERS 167 form (Report of

St atus Change or Separation), you indicated in part that you
returned to work on June 4, 1990 only to be told that there was
no work available for you. You indicated that the provisions of
your |eave did not contenplate the end of your enploynent as a
gardener, and reenploynent "at whatever (if any) job was

avai |l abl e, when (you) returned... (You) had a reasonable
expectation of returning to enploynent as a Gardener based on the
common interpretation of the CSEA agreenent. Past practice by

°Section 7.9.4.2 requires an enployee to give notification
no less than 15 days prior to the expiration of the |eave, that
he or she intends to return to his or her position. Section
7.9.4.3 makes failure to report for duty within 3 working days
after a |eave has been cancel |l ed/ expired an abandonnent of the
position, and the enployee subject to termnation.

®Section 19.7.1 provides in part that layoffs shall only
occur for a lack of work or lack of funds.
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the district (OVSD) gives no indication, nor offers any precedent
for the type of personnel action taken against (your) interests.”

In a letter dated June 12, 1990, to CSEA Field Rep. M chael

Par ks, Joseph Condon, Asst. Supt., disagreed with CSEA s position
that you were entitled to a position in the classified service.
Supt. Condon pointed out that on August 30, 1989, you were

advi sed you had the right to return to your position if it was
unfilled, which was consistent with the Coll ective Bargaining
Agreenent and the Personnel Conmm ssion's Rules. He also pointed
out that on Septenber 6, 1989, you were advised by the Personnel
Comm ssion that you could return to your position provided a
vacancy existed in your classification, at the expiration of your
| eave. The District firmy nmaintained that at the end of your

| eave, there was no vacancy in the classification/position of
Gardener. The District disagreed with CSEA's position that you
were entitled to return to enploynent as a Sweeper Operator as
this was_not your classification at the tinme the |eave was
granted.’ Also, there was no vacancy in the Sweeper Operator
classification since the District |long ago decided not to fil
said position when it becane vacant. The District maintained that
you were only entitled to have your nane placed on a |list which
woul d provide you reenploynent as a Gardener, or a |lower related
classification, without taking a Merit System exam nati on.

By letter dated June 15, 1990, M. Parks provided you a copy of
the District's negative response. M. Parks advised you he
intended to argue your "reenploynent" right to a vacancy as
opposed to your right to be considered for "reinstatenent."
Reenpl oynent rights guarantee you a position if one becane
vacant . Rei nstat enent would only give you consideration al ong
with other eligible candidates. Both rights require that there
be a vacancy.

You indicate that this case involves the District's June 4, 1990
personnel action, the effective date of what you contend was your
dismssal. You notified the District of your intent to return to
work on April 9 and May 9, 1990. On May 24, 1990, you received
an advance agai nst your workers' conpensation settlenent and M.
Buss' termnation notice. You also notified your attorney and
CSEA of this matter. On May 26, 1990, you began the grievance
procedure. Thereafter, you spoke to M. Parks, and
representation for you by CSEA was deni ed based on a conflict of
interest. You contend that CSEA was in agreenent with M. Buss'

I note that Sweeper Qperator and Gardener are both part of
the Gardening Series.
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recommendation. You also indicate that CSEA urged the District
to fire you. A May 31, 1990 conference was set up. Thereafter,
you and M. Parks conferred at CSEA's Orange, California office
and M. Parks agreed to represent you. But on June 3, 1990, he

t el ephoned you and again denied representation, citing a conflict
of interest. \When you attenpted to return to work after your
approved/ unpai d | eave of absence (1/1/90 through 6/1/90), you
were denied work.® You filed a grievance on or about June 7,
1990. You contend that you nmet your obligations. You thought
you would return to the sanme position with a reconputed

anni versary date. You notified the union that you believed the
District's action was illegal, discrimnatory, and in violation
of the collective bargai ning agreenent. You contend, in part,

t hat your unpaid |eave of absence does not create a vacancy and
that you were dism ssed without due process. You believe you
were dismssed in retaliation for settling a workers'
conpensation claimagainst the District. Furthernore, you argue
that no precedent exists to fire a classified enployee who was on
an unpaid | eave. The contract has never been used to displace a
gardeni ng series enployee, or any other enployee. You contend

t hat CSEA denied you representation during the grievance process,
citing a conflict of interest. Also, you contend the D strict
took the action at the urging of CSEA. According to Article 5,
section 5.8 of the Agreenent, a grievant shall be entitled on
request to representation by CSEA at all grievance neetings
beyond the first informal level. You contend that the personne
action recormmended by CSEA was arbitrary, capricious and

di scrimnatory under State and Federal Cvil R ghts Laws, and the
California Labor Code. Furthernore, you reached a negoti ated
settlenment with the District through the Dept, of Fair Enploynent
and Housi ng, which settlenment was al so approved by the Wrkers'
Conpensati on Appeal s Board.

You argue that CSEA recommended an arbitrary and capricious
personnel action. You contend that the main reason Article 7,
section 7.9.3.4 was never before used to displace an enployee is
because its | anguage, "provided a vacancy exists in his/her
position", is poorly witten and provides insufficient

i nformati on should an enpl oyee be displaced. You contend it
provides no authority for the District to place a separated

enpl oyee on any type of list. You point out that section 7.3.3.6
(industrial accident or illness |eave) allows an enployee to be
pl aced on a reenploynent list for 39 nonths when all avail able

| eaves of absence have been exhausted, and the enployee is not

®|n June 4, 1990, you, M. Parks and M. Buss net informally
at 7:35 a.m to discuss your enploynent status.
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nmedi cally able to assune the duties of his/her position.
Simlarly, section 7.9.4.4 (conditions of return from | eave)
provides in part that when an enployee's classification is
abol i shed during the absence, he/she shall be laid off for |ack
of work and placed on the reenploynent list for the class.® You
al so contend that the California Education Code does not
contenplate that a tenporary enpl oyee can block the return to
enpl oynent of a permanent classified enployee. At the tine of
your return, you contend that Scott I|ngland, who was transferred
onto your crew, was still probationary, ! and therefore, as only
four permanent positions were occupied, there was one vacancy
(excluding M. Ingland's slot). Therefore, you see CSEA' s
recommended course of action to the District as taking away your
due process rights under Education Code sections 45302 (denotion
and renoval from permanent classified service for reasonable
cause) and 45304 (witten charges for suspension, denotion, or
di sm ssal).

You point to the case of Sabino Perez, Jr., a custodian and a
permanent classified enpl oyee at Meadow Vi ew School . Although he
had no formal authorization to be absent, his |eave application
was deni ed, yet he was permtted to serve a jail termof about 18
weeks and was then reenployed. You contend that M. Perez nade a
deal with M. Buss to circunvent the District and the collective
bargai ning agreenent. No effort was nade to replace M. Perez
even though you believe there was good cause as he was the only
classified enployee at his site.' You argue that you were not

°l disagree with your assunptions about section 7.9.3.4 for
several reasons. First the |language in section 7.9.3.4 (part of
the conditions for granting |eave w thout pay) has not been
declared invalid by court decision. Also, the sections at 7.9.4
(conditions of return from|leave) spell out the conditions for
returning for those on personal |eave w thout pay. The sections
under 7.9.4 supplenent those under 7.9.3 (conditions for granting
| eave).

®Based on Article 7, section 7.1.5 (leaves for probationary
enpl oyees) and Education Code 45301 (both sections refer to a six
nmont h probation), as you were on |leave for 5 nonths, you argue
that M. 1Ingland was not pernanent.

"This exanple will not show di sparate treatnent by the
District since M. Perez was not a gardener and you have not
shown facts indicating that under circunstances substantially
simlar to yours, that he was allowed to return. Even if this
did show di sparate treatnent by the District, you have alleged no
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di spl aced due to business necessity but that M. Buss had a
hostile relationship with you. You contend that CSEA inproperly
permtted M. Buss, w thout a show ng of business necessity, to
retaliate against you for personal reasons.?

Next, you contend that CSEA, through M. Parks, recommended a

di scrimnatory personnel action against you. Looking at the past
practice of the District, you believe it is apparent that CSEA
was in collusion with the District and that section 7.9.3.4 of
the Agreenent "is nerely a pretext to discrimnate, as expressly
prohi bited by California Labor Code 132(a)."?*?

You allege CSEA agrees with the idea that your supervisor had a
right to retaliate against you, soneone your supervisor did not
personally care for. You contend CSEA "got in bed" with the

facts showing CSEA' s causal ™ role regarding M. Perez, as conpared
to your situation

2You have offered no facts to support an unlawful notive or
desire by CSEA to retaliate against you, or allowthe District to
retaliate against you. Also, based on the facts presented, the
union did not cause M. Buss' alleged hostility toward you.

BThere are no facts presented (beyond your conclusions) to
support the proposition that CSEA acted in collusion with the
District and/or urged the District to fire you or let you go. In
fact, it also appears that around June 1990, CSEA attenpted to
obtain enploynent for you at the District in another
classification (Sweeper Operator) until a vacancy occurred in
your gardening classification. It appears in this matter that
CSEA has opted for providing work for one of it's bargaining unit
menbers, instead of stopping the arguable vacancy created by your
voluntary | eave, frombeing filled. Next, it is arguable that
CSEA' s failure to argue that you suffered retaliation by the
District for filing a worker's conpensation claim 1is not
i nproper since your exclusive renedy for this type of claimis
indicated in Labor Code section 132a. You were represented by
wor ker' s conpensation counsel and the union does not control the
exclusive neans to obtain a renmedy in such a matter. Thus, it
appears CSEA does not owe you a duty of fair representation
(DFR). See _San_Francisco O assroom Teachers_Associ ation. CTA/ NEA
(Chest angue) (1985) PERB Decision No. 544 and California FAculty
Associ ation_ (Ponerantsev) (1988) PERB Decision No. 698-H
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District on the idea that they' were above the law and coul d

di scrim nate agai nst enployees pursuing industrial injury clains.
You filed a race discrimnation charge at the Dept, of Fair

Enpl oynent and Housing? and a conplaint with the Wrkers'
Conpensati on Appeals Board alleging a violation of Labor Code
section 132a. The only other gardeners to take |eaves during the
period you were enployed at the District were Hi spanic. You

I ndicate that you were the only gardener to be displaced. You
indicate in part that "CSEA apparently thought race based
personnel poli'cy was consistent with its m ssion as bargaining
representative.”

Next, you argue that "It does not matter if CSEA intended to

di scrimnate against KOTCH, only the effect of the controversial
personnel action can be weighed." (sic) You believe your due
process rights under Education Code sections 45302 (denotion and
renmoval from permanent classified service) and 45304 (witten
charges for suspension, denotion or dismssal) were taken away
since CSEA would not file a grievance or represent you at the
adm nistrative |level. You contend you were successful in
[itigating and now CSEA "nust assune liability for the fruits of
their actions.”

By your letter dated February 25, 1992, you advised CSEA that you
| earned on February 21, 1992 that the District hired a gardener
for an open position on or about Decenber 1, 1990. You clained
that your nane should be on a reenploynent list, and you asked
why you were not notified of the position and what CSEA intended
to do about it. In several letters exchanged by you and CSEA in
March 1992, issues involving your reenploynent rights versus your
reinstatenent/restoration rights were discussed. In your March 9,
1992 letter to CSEA, you indicate in part, "It is ny fervent hope
that further litigation can be avoided, including any additiona
Unfair Labor Practice charges against CSEA. " These allegations
have not been nmade part of this unfair practice charge. If you
wsh to formally raise this conduct, you may do so by filing

anot her unfair practice charge.

¥t is not clear who "they" are but | assune you are
referring to the District.

“You obtained a negotiated settlenment of $12,000 through
the Departnent of Fair Enploynent and Housing on or about
Cctober 11, 1991. You also executed a Wrkers' Conpensation
Appeal s Board Conprom se and Rel ease at that tine.
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Based on the above facts, the charge and Notice of Term nation of
Abeyance fail to state a prima facie violation of EERA

You have alleged in part that the exclusive representative denied
you the right to fair representation guaranteed by EERA section
3544.9 and thereby violated section EERA 3543.6(b). The duty of
fair representation (DFR) inposed on the exclusive representative
extends to grievance handli ng. Frenont Teachers Association
(King) (1980) PERB Decision No. 125; United Teachers of Los
Angel es (Collins) (1983) PERB Decision No. 258. In order to
state a prinma facie violation of this section of the EERA,
Charging Party nmust show that the Association's conduct was
arbitrary, discrimnatory, or in bad faith. In United Teachers
of Los Angeles (Collins). 1d.. the Public Enploynent Relations
Board (PERB) stated:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnent in handling a grievance does not
constitute a breach of the union's duty.

A union nmay exercise its discretion to
determ ne how far to pursue a grievance on
the enployee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are m ni mal .

In order to state a prima facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:

. must, at a mnimum include an
assertion of sufficient facts fromwhich it
becones apparent how or in what nmanner the
excl usive representative's action or inaction
was W thout a rational basis or devoid of
honest judgnent. Reed District Teachers
Association. CTA/ NEA (Reyes) (1983) PERB

Deci sion No. 332, citing Rocklin Teachers
Prof essi onal Association_(Ronero) (1980) PERB
Deci sion No. 124.

You have alleged that CSEA would not represent you or assist you
in your grievance against the District, and that it
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requested/sanctioned the District's action leading to the |oss of
your position. You have not clearly and concisely alleged facts
or shown that the union acted in an arbitrary, discrimnatory or
bad faith manner. You were advised prior to your |eave that you
could return "provided a vacancy exists in (your)
classification.” The Agreenent between CSEA® and the District,
as well as the Personnel Comm ssion's Rules support this. CSEA
did not contradict this by promsing you that your job would not
be filled before the end of your |eave. I n possibly assisting
one of its other bargaining unit nmenbers to obtain a gardening
slot, and in not pursuing your grievance, CSEA was not acting

wi thout a rational basis. You have not shown CSEA acted with an
unl awful notive or in bad faith. Also, there are insufficient
facts to show that CSEA acted in a discrimnatory way or in

unl awful collusion with the District. Further, ny conclusions are
supported by footnotes 11, 12 and 13 above.

Mere negligence or poor judgnment does not constitute a breach of
the union's duty. Pleading or raising a bare allegation w thout
sufficient supporting facts is insufficient for purposes of
alleging a prima facie case. California State University
(Ponopa). (1988) PERB Decision No. 710-H  Furthernore, PERB
regul ation 32615 (California Code of Regulations, title 8§,
section 32615), requires that a charge contain "a clear and
concise statement of the facts and conduct alleged to constitute
an unfair practice." (enphasis added.) The Charging Party mnust
allege with specificity who, what, when, where and how t he
union's activities were arbitrary, discrimnatory or in bad
faith. Mere specul ation, conjecture or |legal conclusions are

i nsufficient.

¥t is also noteworthy that Article 15, section 15.1
provides that "It is understood and agreed that the specific
provi sions contained in this Agreenent shall prevail over
District practices, policies, rules and regul ations, and
procedures and over state laws to the extent permtted by state
aw, and that in the absence of specific provisions in this
Agreenent, such practices and procedures are discretionary with
the District.” Section 7.9.3.4 permtted you to return only if a
vacancy existed in your classification. The language in this
section is paranount over other practices such as the one you
suggest, that no other gardener had been simlarly displaced.
The parties to the Agreenent could properly advise you before
your |eave of Section 7.9.3.4 and then expect its full nmeaning to
be given effect.
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Next, you allege that CSEA caused or attenpted to cause the
District to violate EERA section 3543.5 in violation of EERA
section 3543.6(a). You have not stated a prinma facie violation
of EERA section 3543.6(a). You have not clearly and concisely
all eged facts to show that CSEA caused or attenpted to cause such
a violation. Based on the above facts, it does not appear that
the union tried to nmake the District commt an unl awf ul
reprisal/discrimnation against you. It appears the union's
notives and actions were not inappropriate. Also, the necessary

el enents for such a violation are not present. To denonstrate a
reprisal/discrimnation violation of EERA section 3543.5(a), the
chargi ng party nust show that: (1) the enployee exercised rights

under the EERA, (2) the enployer had know edge of the exercise of
those rights, and (3) the enployer inposed or threatened to

i npose reprisals, discrimnated or threatened to discrimnate, or
otherwse interfered with, restrained or coerced the enpl oyees
because of the exercise of those rights. Novato Unified Schoo
District (1982) PERB Decision No. 210; CarlTsbad Unified School
District (1979) PERB Decision No. 89; Departnment of Devel opnent al
Services (1982) PERB Decision No. 228-S; Californra State
Unrversity (Sacranmento) (1982) PERB Decision No. Z2ITI-H.

Al t hough the timng of the enployer's adverse action in close
tenporal proximty to the enployee's protected conduct is an
“inportant factor, it does not, w thout nore, denonstrate the
necessary connection or "nexus" between the adverse action and

the protected conduct. Mor el and _El enentary_School District
(1982) PERB Deci sion No. 227. Facts establishing one or nore of
the follow ng additional factors nust also be present: (1) the

enpl oyer's disparate treatnent of the enployee, (2) the

enpl oyer's departure from established procedures and standards
when dealing with the enployee, (3) the enployer's inconsistent
or contradictory justifications for its actions, (4) the

enpl oyer's cursory investigation of the enployee's m sconduct,
(5 the enployer's failure to offer the enployee justification at
the tinme it took action or the offering of exaggerated, vague, or
anbi guous reasons, or (6) any other facts which m ght denonstrate
the enployer's unlawful notive. MNovato Unified School District,
supra; North Sacranmento_School District (1982) PERB Deci sion

No. 264. As presently witten, this charge fails to denonstrate
any of these factors and therefore does not state a prima facie
vi ol ation of section 3543.S(a)."

Y|t appears that you have not shown that you engaged in
prot ected/ union activity. PERB has held that filing an
i ndi vidual conplaint with the Calif. Dept, of Fair Enploynent and
Housi ng based on age, race, sex, or other prohibited
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Next, based on the above, you have not clearly and concisely

all eged facts to show that the union caused or attenpted to cause
the District to conmt an unlawful unilateral change. The
actions and notives of CSEA in this matter do not appear to be

i nappropriate. Also, the elenents for an unlawful unil ateral
change are not present. In determ ning whether a party has

viol ated section 3543.5(c) of EERA, the PERB utilizes either the
"per se" or "totality of the conduct" test, depending on the
specific conduct involved and the effect of such conduct on the
negoti ati ng process. Stockton Unified School District (1980)
PERB Deci sion No. 143. Unilateral changes are considered "per
se" violations if certain criteria are met. Those criteria are:
(1) the enployer inplenented a change in policy concerning a
matter within the scope of representation, and (2) the change was
i npl enented before the enployer notified the exclusive
representative and gave it an opportunity to request
negotiations. MWalnut Valley Unified School District (1981) PERB
Deci sion No. 160; Gant Joint Unified Hgh School D strict (1982)
PERB Decision No. 196. In this case, section 7.9.3.4 appears to
have been appropriately applied. In Marysville Joint Unified
School District (1983) PERB Deci sion No. 3I4 the Board 1ndicated
that established policy can be enbodied in the terns of an
agreenent (as here), or where the contract is anbi guous or silent
regarding a policy, it may be ascertained by |ooking at past
practice. But where the contractual |anguage is clear and

unanbi guous (as in section 7.9.3.4 here), it in not necessary to
go beyond the plain | anguage of the agreenment to obtain its
meaning. As in Marysville. it does not appear that the District
t ook action that was—TTconsi stent with its contractua
obligations. Even if the District chose not to enforce its
contractual rights in the past (fill a position while the

enpl oyee was out on an approved | eave), does not nean it was
forever prevented fromdoing so. Thus, you have not shown a
uni | ateral change vi ol ati on.

For these reasons, your charge as presently witten does not
state a prima facie case. |If there are any factual inaccuracies
in this letter or any additional facts that would correct the
defici enci es expl ai ned above, please anend the charge

di scrimnation, is not protected conduct. University_ of
California (1987) PERB Decision No. 615-H Simlarly, your
filing a workers' conpensation claimis not protected conduct
under EERA. Retaliation by the District based on the workers'
conpensation claimis properly handl ed under the Labor Code
st at ut es.
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accordingly. The anended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled First Anended
Charge, contain all the facts and allegations you w sh to make,
and nust be signed under penalty of perjury by the charging
party. The anended charge nust be served on the respondent!® and

the original proof of service nust be filed with PERB. If | do
not receive an anended charge or w thdrawal from you before
June 18, 1992, | shall dismss your charge. [|f you have any

guestions, please call ne at (213) 736-3127.

Si ncerely,

d

‘
Fd

Marc S. Hurwtz
Regi onal Attorney

BWlliam C. Heath, Deputy Chief Counsel, CSEA.



