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DECI S| ON

CAFFREY, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on an appeal filed by the
Los Angeles Unified School District (D strict) of a Board agent's
Adm ni strative Determination. The Board agent found that the
District violated section 3547(a) and (b) of the Educati onal

Enpl oynent Rel ations Act (EERA)! by its failure to clarify the

IEERA is codified at Governnment Code section 3540 et seq.
Unl ess otherw se indicated, all statutory references herein are
to the Government Code. Section 3547(a) and (b) state:

(a) Al initial proposals of exclusive
representatives and of public school

enpl oyers, which relate to matters within the
scope of representation, shall be presented
at a public neeting of the public school

enpl oyer and thereafter shall be public
records.

(b) Meeting and negotiating shall not take
pl ace on any proposal until a reasonable tine
has el apsed after the subm ssion of the
proposal to enable the public to becone
infornmed and the public has the opportunity
to express itself regarding the proposal at a
nmeeting of the public school enployer.



initial proposal nade to United Teachers-Los Angeles (UTLA) at
the June 3, June 10 and June 17, 1991 public neetings of the
District Board of Education.

After review of the entire record, including the original
conplaint, the Admnistrative Determ nation, the District's
appeal, Howard 0. Watts's (Watts) response thereto and tape
“recordings of the relevant neetings of the District Board of
Education, the Board reverses the Board agent's finding of a
viol ati on of EERA section 3547(a) and (b) , and disnisses t he
conpl ai nt .

Al SU

The District first presented its initial proposal to UTLA
for the 1991-92 year at a public neeting of the District Board of
Education on June 3, 1991. The proposal was presented in a
format consistent with the interest-based bargaining approach the
parties were taking. This was a departure fromthe traditional
bar gai ni ng approach and introduced a new format for initial
'proposals. Public comment and input was solicited by the
District at the neeting of June 3, and accepted at the neetings
of June 10 and June 17, 1991

At the June 17, 1991 public neeting, Watts testified,
informng the District Board of Education that he intended to
file public notice conplaints with PERB because the initial
proposals did not describe "what really you are going to do in
your negotiations."” \Watts did not specifically seek
clérification of the initial proposals during his testinony.

| nstead, he criticized the Board of Education for what he



descri bed as the deficiencies of the proposals. The initial
proposals were formally adopted by the District Board of
Education at the June 17, 1991 neeti ng.

Watts filed his public notice conplaint on July 17, 1991.72
The conpl aint consists of sixteen handwitten pages plus
attachnents in which Watts cites many individual sections of the
initial proposal, followd by questions seeking nore specific
information. The questions typically ask how the proposal w |l
be carried out, or what specific actions the District intends to
take as a result of the proposal. |

An informal settlenment conference failed to resolve the
case. Findings of a prinma facie violation of EERA sections
3547(a) and (b) were served on the parties on March 5, 1992.
After considering the responses of the parties, the Board agent
i ssued an Adm nistrative Determnation on July 6, 1992, finding
that a violation of EERA sections 3547(a) and (b) did occur, and
ordering apbropriate remedi es.

BOARD _AGENT' S ADM NI STRATI VE_DETERM NATI ON

After concluding that Watts had filed his conplaint in a
tinmely fashion, the Board agent addressed the issue of whether
the District's initial proposal to UTLA adequately inforned the
public of the issues to be negotiated. The Board agent noted the

i nt erest-based approach to bargai ning adopted by the parties, and

Watts initially contended that the District had violated
public notice provisions in the seven bargaining units with which
it meets and negotiates. The conplaint was verbally anmended on
August 8, 1991 to drop six units fromthe conplaint, |eaving only
the certificated unit represented by UTLA
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concluded that parts of the proposal "were not specific enough to
allow the public to be able to forma response.” The Boérd agent
then determned that the District had thé opportunity to clarify
its proposal at the June 17, 1991 Board of Education neeting at
which Watts testified, but failed to do so. He, therefore,
concluded that a violation of EERA sections 3547(a) and (b) had
occurred.
DISTRICT S _APPEAL

On appeal the District argues that the conplaint should have
been dismssed as untinely filed, since Watts was aware of the
conduct alleged to be a violation nore than 30 days before the
conpl aint was filed.3

The District also argues that the Board agent's deci sion not
to allow a fornmal hearing.before Lssuing his Adm nistrative
Determ nation denied the District due process.

The District asserts that it fully conplied with the
requi rements of .EERA sections 3547(a) and (b) by presenting its
initial proposal at the June 3 Board of Education neeting and by

accepting public coment on the proposal at neetings on

3PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. PERB
Regul ati on section 32910 provides, in pertinent part:

The conplaint shall be filed no later than 30
days subsequent to the date when conduct
alleged to be a violation was known or
reasonably could have been di scovered. Any
period of tine used by the conplainant in
first exhausting a conplaint procedure
adopted by an EERA or HEERA enpl oyer shal

not be included in the 30-day limtation.



June 10 and June 17, 1991

Finally, the District asserts, without el aboration, that
items within the initial proposal which were cited in the Board
agent's Admnistrative Determnation are "beyond the scope of
negoti ations and, therefore, arguably, the District has no
obligation under the public notice requirenents established by
the EERA. "

DI SCUSS| ON

On the subject of the tineliness of the filing of the
conplaint, the Board concludes that Watts tinmely filed his
conplaint on July 17, 1991.% The District's assertion that
Watts is a dedicated viewer of televised Board of Education
nmeetings and, therefore, was aware of the initial proposal when
it was first offered at the June 3, 1991 Board of Education
meeting, is sinply not sufficient to conclude that the conpl aint
is not timely. The purpose of EERA's public notice requirenent
is to allow the public the opportunity to be inforned of the
i ssues which are to be negotiated. An interpretation of PERB

filing requirenents which would make it difficult for the public

“The conpl aint was mail ed to the PERB Los Angel es regional
office via certified mail with a postmark of July 17. PERB
Regul ation section 32135 provides that:

Al'l docunents shall be considered "filed"
when actually received by the appropriate
PERB of fice before the close of business on
the last date set for filing or when sent by
tel egraph or certified or Express United
States nmail postmarked not l|ater than the

| ast day set for filing and addressed to the
proper PERB office.



to fully participate in a school district's public notice
procéss, i ncluding the opportunity to express their views on the
issues to the public school enployer, would be contrary to this
pur pose.

Watts attended only the June 17, 1991 neeting, the fina
nmeeting at which the District presented to the public its initial
proposal. It was at that neeting that Watts addressed the Board
of Education and asserted that a public notice violation had
occurred. Therefore, the Board concludes that the conpl aint
filed by Watts on July 17, 1991 is tinely.

The District's assertion that it was denied due process
when the Board agent did not schedule a hearing in this case is
W thout nerit. PERB regul ations describe the process for
considering an EERA public notice conplaint, and define the
powers and duties of Board agents in these matters. PERB

Regul ati on section 32920(b)(11)° gives a Board agent the

°PERB Regul ati on section 32920 states, in pertinent part:

(b) The powers and duties of such Board
agent shall be to:

(11) Schedule a hearing pursuant to the
heari ng procedures described in Dvision 1,
Chapter 3 (commencing with section 32165) of
t hese regul ati ons when material factua

di sputes exist. Any hearing shall be limted
to the issues set forth in the conplaint. At
the close of the hearing and subsequent to
the hearing officer's declaration of the
proposed findings of facts and concl usi ons of
law, the hearing officer may solicit the aid.
of the parties in fashioning a nmutually
satisfactory renmedy of any violations found.



di scretion to schedule a hearing to consider a public notice
conplaint "when material factual disputes exist." The District
bel i eves that the extent to which Watts was famliar with the
District's initial proposal prior to his appearance at the June
17, 1991 Board of Education neeting, constitutes a materi al
factual issue justifying a hearing. Through the hearing process
the District asserts that it could denonstrate that Watts fully
conprehended the issues presented in the initial proposal, did so
prior to.-his June 17, 1991 appearance before the Board of
Education, and, therefore, had not filed his conplaint in a
tinmely fashion.

The issue of the tinmeliness of the conplaint is addressed
above. Wth respect to the assertion that a hearing would reveal
that Watts fully conprehended the initial proposal, the District
m sinterprets the fundanental question before the Board in this
case. The Board nust decide whether the District's initia
proposal to UTLA adequately inforned the public in accordance
with EERA's public notice requirenents. It is not essential- to
eval uate what Watts or any individual knew in addressing this
guestion. Therefore, the Board concludes that the D strict has
not cited a sufficient material factual dispute to support its
request for a hearing in this case.

EERA' s public notice statute, Governnment Code section 3547,
contains no express provision stating that the initial proposals
which it requires be made public nust be "specific" in their

nature. In Palo Alto Unified School District (1981) PERB




- Decision No. 184, the Board noted that such proposals nust
satisfy the intent expressed in subsection 3547(e), i.e., that:

. . . the public be informed of the _issues

that are being negotiated upon and have full

opportunity to express their views on the

[ssues to the public school enployer, and to

know of the positions of their elected

representatives. (Enphasi s added.)
The Board went on to explain that "the initial proposals
"presented to the public nmust be sufficiently devel oped to permt
the public to conprehend them"™ PERB found a proposal "which is
sinply a statenent of the subject matter such as 'wages' does not
adequately informthe public of the issues that will be
negotiated."” The Board continued, however, that a proposal for
cost of living adjustnment based on the Consunmer Price Index is
"sufficiently developed to informthe public what issue will be
on the table at negotiations,” notw thstanding conplainant's
assertion that it was not specific. The sane result was reached

ina later, simlar case. (See Anerican Federation_of Teachers
College Guild. Local 1521 (Watts) (1989) PERB Decision No. 740.)

In Ocean Vi ew Teachers Association (Busch). (1992) PERB

Deci sion No. 943, the Board considered the question of whether

the use of the interest-based or collaborative bargai ning
approach relieved the parties of the burden to provide public
notice. The Board found that "the parties' use of a new or
di fferent bargaining technique does not excuse the parties from
the statutory requirenents set forth in EERA "

It is clear, however, that the interest-based approach to
bargaining tends to produce initial proposals which do not
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include a great deal of specific details. To the extent EERA s
public notice requirement is interpreted to nmandate that initial
proposals include detailed information concerning subjects to be
di scussed during negotiations, the interest-based approach nakes
that task nore difficult. The Board takes notice of the
potential inconsistency between EERA' s public notice requirenent
and the tendency for_initfal proposal s under the interest-based
bar gai ni ng approach to be general in nature.

Wil e interest-based bargai ning may hold nmany advant ages,
public school enployers and exclusive representatives nust strive
to insure that it does not have the effect of failing to fully
informthe public of the issues to be negotiated in collective
bargaining. Therefore, initial proposals presented in the
i nterest-based bargaining format, and the public notice processes
in which they are presented, nust be reviewed closely on an
i ndi vidual, case-by-case basis to determne if they neet the
underlying EERA public notice requirenent.

A review of the initial proposal in this case, and the
District's public notice process, reveals that the District has
adequately conplied with EERA's public notice requirenent.

The District's initial proposal to UTLA was presented in
five separate interest-based sections: | nprovi ng St udent
Achi evenment; Restructuring the District; Enhancing WrKking
Rel ati onshi ps; Increasing Attendance; and Bal ancing the Budget.
For the District to fulfill its public notice obligation, these

initial proposal sections nust be sufficiently devel oped to all ow



the public to conprehend which issues will be on the table during
negoti ati ons.

Wth regard to the "lInproving Student Achi evenent"” section,
the District indicated its intent to explore ways to "expand
staff devel opnent and in-service training opportunities"” for
teachers. The District also noted its interest in "establishing
a programin designated schools to address the needs of
identified | ow achi eving students." It is ciear from t hese
statenents that the focus of negotiations in this area wll be to
i nprove nethods through which teachers identify and deal with the
educational needs of students, particularly |ow achieving
students. This adequately inforns the public of the issue which
w ll be the subject of negotiations.

The "Restructuring the District" section indicates the
District's plan to continue restructuring efforts designed to
i ncrease and enhance |ocal control, responsibility and
accountability. The specific issues to be discussed include
"enhancing the role of teachers, parents, admnistrators and
others involved in shared decision nmaking and school - based
management." This section of the proposal notes plans to
i ncrease support for the restructured approach anong all the
District's constituencies, and to provide training and staff
devel opnent to enpl oyees concerning the restructuring efforts.
The Board agent concluded that one elenent of this section was
not sufficiently developed to allow the public to conprehend it.

The Board di sagrees. Although the specific details of the

10



District restructuring are not included, it is clear that the
effort involves the assignnent of greater responsibility and
authority over the District's educational programto the |oca
school community.

The "Enhancing Wrki ng Rel ati onshi ps" section of the initial
proposal clearly delineates a nunber of approaches the District.
suggests to enhance working relationships with UTLA.  Anmong these
are issues such as "expanding joint |egislative efforts,”
"facilitating conflict resolution by focussing on early
identification and resolution,” and "providing conprehensive,
coordi nated assistance and information to enpl oyees regarding
avail able District and statutory benefits." These descriptions
are sufficiently developed to allow the public to reasonably
conprehend the subject which will be negotiated at the bargaining
t abl e. '

In the area of "lIncreasing Attendance,” the initia
proposal discusses the "need for inproved student and enpl oyee
attendance" and the "educational and econom c costs of
absenteeism" Several specific attendance-related topics are
cited so that the focus of negotiations in this area can be
reasonabiy under st ood.

The final initial proposal area is "Balancing the Budget."
In this section the District indicates it nust achieve a bal anced
budget in the mdst of "the financial crisis which has resulted

fromthe State's revenue shortfall." As a result "the District
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identifies for negotiations all matters relating to enpl oyee
staffing, conpensation and related costs."

This section of the proposal was presented in the context of
the multi-mllion dollar reductions the District was dealing with
as it approached the 1991-92 fiscal year. It was well publicized
that the District faced a situation in which reductions in
enpl oyee staffing, pay and benefits would have to be di scussed at
the bargaining table. Rather than include a detail ed proposa
for reductions in these areas, the District utilized the
i nt erest-based bargai ni ng apprbach, and described its goals in
this area as seeking "the inmmedi ate commencenent of negotiations
on an accel erated and concentrated basis to address specific
proposal s and neasures consistent with the upcom ng Tentative
Budget." It is clear that enployee staffing, pay and benefits
could only be supported at the level available in the projected
budget for the 1991-92 fiscal year, a |level which would require
consi deration of reductions fromprior |evels.

Al though the District could have been nore specific in
descri bing the possible inpact of budget cuts on staffing, pay
and benefits, the Board believes that this proposal is adequate
to allow the public to understand the issues to be negoti ated.
Just as a proposal to base a cost of living adjustnent on the
Consumer Price Index fulfills EERA s public notice requirenent,
so does a proposal to discuss possible reductions in enployee
staffing, pay and benefits based on anticipated cuts in the

resources available to the District.
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Furthernore, the public notice process enployed by the
District represents a conscientious effort to fulfill the intent
of EERA's public notice requirenent. The District's initial
proposal was presented, and opportunify'for public conmment was
provi ded, at three Board of Education neetings. These heetings
were televised and extensively publicized. Copies of the initial
proposal were made avail able at the public neetings, and in the
District's Ofice of Staff Relations and Office of
Communi cations. Additionally, copies of the proposal were sent
to nore than 1,100 schools and offices within the District with a
request to namke the proposal available to interested individuals
and groups. Cearly, the District's process was designed to
fully conply with EERA's public notice requirenent.

The Board concludes that the initial proposal presented to
UTLA by the District is sufficiently devel oped to allow the
public to understand the issues to be negotiated, and thereby
fulfills the public notice requirenments of EERA |

Finally, although the District states that itenms within the
initial proposals cited in the Board agent's Administrative
Determ nati on were outside the scope of negotiations and,
therefore, free fromany public notice requirenent, no evidence
.or argunent is presented to further this assertion. Therefore,

this exception is rejected.
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ORDER
The conplaint in Case No. LA-PN-121 is hereby DI SM SSED
W THOUT LEAVE TO AMEND.

Chai rperson Hesse joined in this Decision.

Menber Carlyle's dissent begins on page 15.
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CARLYLE, dissenting: | would affirmthe Board agent's
determ nation that the Los Angeles Unified School District
(District) violated section 3547(a) and (b) of the Educati onal
Enpl oyment Rel ations Act (EERA). | concur in the majority's
determnation and rationale that the conplaint was filed in a
tinmely manner. However, | disagree with the majority's opinion
that the District's initial proposal was sufficiently defined in
accordance with the public notice requirenents as established by
EERA.

In Palo Alto Unified School District (1981) PERB Deci sion
No. 184 (Palo Alto), the Board noted that proposals of both the

exclusive representative and the enployer nust satisfy the intent
.expressed in section 3547(e):

[T]hat the public be infornmed of the jssues

that are being negotiated upon and have full

opportunity to express their views on the

l1ssues to the public school enployer, and to

know of the positions of their elected

representatives.

(Enphasi s added.)

The Board went on to explain that "the initial proposals
presented to the public nust be sufficiently devel oped to permt
the public to conprehend them" (Jd at p. 3.)

I n other decisions, the Board has shown that it will |ook
beyond the actual initial proposal to determ ne whether the

requi renents of EERA section 3547 have been net. In Los Angel es

Community_College District (1984) PERB Decision No. 411, the

Board-was presented with the issue of whether or not the
enployer's initial proposal regarding anendnents to life

i nsurance plans provided sufficient information. The Board found
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it unnecessary to deci de whet her the proposal, alone, "[net] the
requi rements of Governnent Code section 3547, because the
District also included explanatory information with its initial
proposal." (Fn. omtted.)

To neet the requirenents of section 3547, an explanation of
an initial proposal to the public need not be in witing. Oal
clarification of initial proposals at public neetings held by the
enpl oyer has been found to constitute sufficient notice under
section 3547(a). (Los Angeles Community College District (1985)
PERB Decision No. 489; Los Angeles Gty _and County School |
Enpl oyees Union,_ Local 99. Service Epployees Internatjonal Union.
AFL-Cl O _(WAtts) (1985) PERB Decision No. 490; and Los Angel es
Community_College District (1991) PERB Deci sion No. 908.)

Sufficiently informative proposals and an opportunity for
meani ngful public coment on such proposals are necessary
prerequisites to neeting and negotiating. In this case, the
District presented its initial proposal for 1991-92 with an
attenpt to use an interest based approach rather than the
traditional approach of collective bargaining. Presunably, the
District nade this change to avoid setting itself up for the
traditional collective bargaining which had lead to a disruptive
rel ati onship between the enpl oyee organization and itself in the
past. Under the interest based bargaining fornula, an enployer
has the opportunity of introducing proposals that tend to be |ess
speci fic than under the traditional nodel. As the mgjority
points out, this may lead to inherent conflicts with the public

notice act. However, the use of a different bargaining technique
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does not excuse the parties fromthe statutory requirenents set
forth in EERA.  ((rean View Teachers Assqciation (Busch) (1992)
PERB Deci sion No. 943.) The District is still required to
provide sufficient information or clarification so that the
public can be informed of the Lssues that are being negotiated
upon and have full opportunity to express their views on the
issues to the public school enployer, and to know of the
positions of their elected representatives.

In the case at hand, the District's initial proposal to
United Teachers of Los Angeles (UTLA) focused on five subject
areas: (1) inproving student achievenment; (2) restructuring the
District; (3) enhancing working relationships; (4) increasing
attendance; and (5) balancing the budget. These subject areas do
not reflect nanmes of articles fromthe current agreenent or
standard reopener proposals, i.e., class size, salaries, extra
duties, transfers, etc. One area where the Board agent found the
proposal not specific enough involved restructuring the District,
whi ch st at ed:

Restructuring_the District

The District seeks to further current restructuring

efforts--i.e., changing the way the District and

schools are organi zed and resources are all ocated—n

order to increase and enhance |ocal control,

responsi bility and accountability, and inprove

efficiency of operations, thereby making the

educati onal program nore responsive to student needs.

Anong the itens related to the restructuring effort
are:

Enhancing the role of teachers, parents, admnistrators
and others involved in shared decision naking and
school - based managenent .

Maxi m zi ng support of shared decision making in school -
based managenent anong all constituencies.
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Expandi ng the training and staff devel opnent related to
restructuring efforts.

Ensuring the equitable allocation, on a per pupi
basis, of General Fund resources anong all schools.

Concentrating efforts on the inplenentation of the

M ddl e School Program throughout the District,

i ncluding required planning, necessary credentialing

and rel ated changes and the reconfiguration of all

affected schools.

This proposal has clear |anguage, i.e. "ensuring the
equitable allocation, on a per pupil basis, of General Fund
resources anong all schools,” and "concentrating efforts on the
i npl ementati on of the Mddle School Program throughout the
District.” It also includes |anguage whi ch, based on |ayperson's
review, would require sone further explanation. An exanple of
this is "maxi mzing support of shared decision making and school -
based managenent anong all constituencies." The questions that
i medi ately arise are how, why; what constituencies are being
referred to (classified enpl oyees, parents, students,
adm ni strators or teachers) and what inpact does this have on the
| coll ective bargaining relationship on hatters wi thin the scope of
the requirenents to neet and negotiate. In ny opinion, this
exanple of the District's proposal was not specific enough to
allow the public to be able to forma truly neani ngful coment.

(See Palo Alto.) '

The District had an opportunity to clarify its proposal at
the June 17, 1991 public neeting. In his remarks, Howard O.
‘Watts (Watts) nmade several statenments w thout specifically asking

a question. Al though Watts' questions may have been rhetorical,

the issues were specifically raised as to the contract. As to
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the restructuring issue, the District did not offer clarification
of its proposal nor were answers provided by the District's

staff. The proposal was adopted, as is, on June 17, 1991

al t hough no negotiating or neeting occurred until August 12.

It is apparent that the District had the opportunity to
verbally clarify its proposal at the June 17 neeting or holdlthe
matter over for the next public neeting rather than adopt the
proposal at that tine. (See Los_Angeles Comunity Col | ege
District. supra, PERB Decision No. 489; Los Angeles Cty_and
County_School Enployees Union. Local 99. SEIU,__AFL-CIO (Matts).

supra PERB Decision No. 410 and Palo Alto.)

Under EERA, the public has an opportunity to make its views
known at the beginning of the collective bargaining process.
There is no obligation on the part of the District to receive any
addi tional public input during or at the end of the process when
the final agreenment is to be voted/ratified upon. This is true
even if the final docunent bears little, if any, resenblance to
the initial proposal which was subject to public conment.

Accordingly, under such constraints, | weigh nore heavily to
the side of an informed public and full conpliance with the
public notice requirements than | do any derived benefits of the
i nterest-based bargaining format on an initial proposal.

In nmy opinion, the |language of the District's initia
proposal to UTLA concerning restructuring the District is not
speci fic enough to allow general public conprehension and
meani ngful comment. The District had an opportunity to clarify

its proposal following Watts' address at the June 17, 1991
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nmeeting and made no attenpt to do so. Therefore, | woul d find

that the District violated EERA section 3547(a) and (b).

20



