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DECI Si

CAFFREY, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by Joyce Thomas
(Thormas) of a PERB adm nistrative |aw judge's (ALJ) dism ssal
(attached hereto) of Thomas's conplaint alleging that the State
of California (Departnent of Corrections) violated

section 3519(b) and (d) of the Ralph C. Dills Act (Dlls Act).?

The Dills Act is codified at Governnment Code section 3512
et seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code. Section 3519 provides, in
pertinent part:

It shall be unlawful for the state to do any
of the follow ng:

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(d) Domnate or interfere with the fornmation
or adm nistration of any enpl oyee
organi zation, or contribute financial or



The ALJ dism ssed the conplaint based on his conclusion that
Thomas | acked standing to pursue the allegations at issue.

The Board has reviewed the dismssal, and finding it to be
free of prejudicial error, adopts it as the decision of the Board
itself.

DI SCUSSI ON

On appeal, Thomas argues that good cause exists under PERB
Regul ation section 32635(b)2 to allow her to present supporting
evidence for the first tinme on appeal. The new evi dence consists
of declarations froma California State Enpl oyees Associ ation
(CSEA) official and froman attorney for Thomas which address the
i ssues of Thomas's standing to pursue the alleged violations in
this case.

Thomas argues that good cause exists to present new
supporting evidence because she is "confined to |egal argunent
and is provided with no vehicle for the introduction of evidence"
in opposing the notion to dismss filed by the respondent in this
case. Contrary to this assertion, Thonas filed a brief in

opposition to respondent's nmotion to dismss in which she had the

ot her support to it, or in any way encourage
enpl oyees to join any organization in
preference to another.

°PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. Regulation 32635
states, in pertinent part:

(b) Unl ess good cause is shown, a charging
party may not present on appeal new charge
al l egations or new supporting evidence.



opportunity to submt the declarations which now are submtted on
appeal. Thonmas has not provi ded adequate explanation as to why-
she was unable to provide the declarations to the ALJ with her
opposition brief. Therefore, the Board finds that no good cause
exists to permt Thomas to present new supporting evidence on
appeal .

The primary issue in this case involves the standing of an
i ndi vi dual enpl oyee to pursue allegations of a violation of Dills
Act section 3519(b) and (d), which protect the collective
bargai ning rights of enployee organizations. This question is
easily resolved. The undisputed fact in this case is that the
conpl ai nt was anended, at Thomas's request, to renove CSEA, the
excl usive representative, and substitute Joyce Thomas, an
i ndividual, as the charging party. This amendnent nust be taken
at its face val ue.

The Board has held that an individual unit nmenber does not

have standing to pursue violations of rights of an enpl oyee

or gani zati on. (xnard School District (1988) PERB Deci sion

No. 667; Elk Grove Unified School District (1990) PERB Deci sion
No. 856; _Los Angeles Community College District (1984) PERB
Decision No. 418; California State Unjversity (Ponopa) (1988)

PERB Deci si on No. 710-H.)

The rights at issue in this case, the right to represent and
the right to be free fromenployer interference with interna
union activities, are union rights which require that an all eged

violation of these rights be prosecuted by the union. To grant



an individual standing to file charges of this nature would
under m ne stabl e | abor-mnagenent relations existing between the
enpl oyer and the exclusive representative. Wien CSEA wi t hdrew
frompursuing the alleged violations, the legal effect was the
sane as if the charges had been withdrawn. Therefore, Thomas
does not have standing to pursue the alleged violations in this
case.

ORDER

The unfair practice charge in Case No. SF-CE-94-S is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chai rperson Hesse and Menber Carlyle joined in this Decision.
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NOTI CE OF DI SM SSAL

NOTICE is given that the notion of the State of California
(Departnent of Corrections) to dism ss the above charge and
conplaint is hereby granted. The conplaint is dism ssed because
the charging party |lacks standing to pursue the allegations at
i ssue. The hearing scheduled to commence on Septenber 8, 1992,
is hereby cancell ed. _

The charge at issue was filed on May 28, 1991, by the _
California State Enpl oyees Association (CSEA) against the State
of California (Departnent of Corrections). On June 25, 1991, the
general counsel of the Public Enploynment Relations Board (PERB or
Board) issued a conplaint on part of the charge and dism ssed the
remai nder. The conplaint alleges that the State of California
(State) violated section 3519(b) and (d) of the Ralph C. Dills

Act.! The general counsel dismissed outright an allegation that

'Unl ess otherwise indicated, all statutory references are to
t he Governnent Code. The Ralph C. Dills Act (Dills Act) is
codified at CGovernnment Code section 3512 et seq. In relevant
part, section 3519 provides as follows:

It shall be unlawful for the state to do any of



the State had violated section 3519(c) and dism ssed for deferral
to arbitration an allegation that the State had viol ated section
3519(a).

On April 1, 1992, Joyce Thomas filed a notion to anend the
conplaint to substitute herself as charging party in place of
CSEA.? In support of this request, counsel for Ms. Thomas filed
a declaration which ascribed to counsel for CSEA the statenent
that "the position adopted by CSEA was in conflict with that of
Ms. Thomas." This conflict was given as the basis for the
wi t hdrawal by counsel for CSEA. The notion also requested to
amend into the conplaint certain new allegations regardi ng events
whi ch occurred subsequent to the original conplaint.

On May 5, 1992, the chief admnistrative |aw judge granted

the notion to anend. He ordered that Joyce Thonmas be substituted

the foll ow ng:

(a) Inpose or threaten to inpose reprisals on

enpl oyees, to discrimnate or threaten to discrimnate
agai nst enpl oyees, or otherwise to interfere wth,
restrain, or coerce enployees because of their exercise
of rights guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an applicant for
enpl oynent or reenpl oynment.

(b) Deny to enployee organi zations rights guaranteed to
them by this chapter

-

(d) Dominate or interfere with the formation or

adm ni stration of any enpl oyee organi zation, or
contribute financial or other support to it, or in any
way encourage enpl oyees to join any organization in
preference to another.

“Ms. Thomas on April 1 also filed a notice of revocation of
Robert L. Mueller, an attorney for CSEA, as her representative.

2



for CSEA as the charging party and he added new factua
allegations. As anended, the conplaint alleges that the State
denied to CSEAthe right to represent its nmenbers in violation of
section 3519(b) when:

1. Onh or about April 2 and 5, 1991, it served notices of
interrogation on Ms. Thomas and, on April 8, 1991, subjected
Ms. Thonmas to an interrogation at the Vacaville Police
Depart nment .

2. On or about May 10, 1991, it took adverse action
agai nst Judy Brooks, who had issued a statenent defending
Ms. Thomas, by termnating Ms. Brooks.

3. On or about Cctober 29, 1991, it served a notice of
adverse action on Ms. Thonmas and subsequently placed a |letter of
reprimand in her personnel file.

The conplaint alleges that the State interfered with the
admnistration of CSEA in violation of section 3519(d) when:

4. Throughout April and May of 1991, it relied upon
information supplied by a staff person enpl oyed by CSEA and known
to be in a power struggle with Ms. Thomas when preparing the
accusati ons agai nst Ms. Thonas.

Inits notion to dismss, the State attacks the standi ng of
Ms. Thomas to pursue these accusations. The State argues that
section 3519(b) and (d) is enforceable only by an enpl oyee
organi zation and not by an individual nenber. The State argues

that Ms. Thonas clearly does not fall within the statutory



"3 and is thus without

definition of "enployee organi zation
standing to pursue her claimunder the theories set out in the
conplaint. Wth the renoval of CSEA as the charging party, the
State argues, no party remaining in the case has standing to take
the 3519(b) and (d) allegations forward.

Ms. Thomas replies that the renoval of CSEA as charging
party does not nmean that an enpl oyee organi zation is renpoved from
the case. She contends that CSEA's District Labor Council 747,
of which she is president, constitutes as an enpl oyee
organi zation under the Dills Act. As president, she argues, she
has standing to assert violations of enployee organization rights
and is not bringing the action as an individual.

This argunent is easily disposed of. Plainly the anmendnment
to the conplaint did not insert CSEA District Labor Council 747
as charging party. The anendnent names Joyce Thomas, an
i ndi vi dual person, as the charging party. That Ms. Thomas is an
officer in the organization does not establish that the
organi zation has filed the charge. The anendnent substituted her
as the charging party and nust be accepted at its face value. On

its face, the anmendnent does not permt the conclusion that CSEA

District Labor Council 747 is the charging party.*

33Section3513(a) defines "enpl oyee organi zati on as:

. any organi zation which includes
enployees of the state and which has as one
of its primary purposes representing these
enpl oyees in their relations with the state.

“Even if the amendnent had naned the district council as
charging party, the standing question could not be ignored. It
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Under section 3514.5, "[a]ny enpl oyee, enployee
organi zation, or enployer shall have the right to file an unfair
practice charge. .. ." At one time, the Board interpreted this
| anguage as granting individual enployees the right to file
unfair practice charges against an enpl oyer based upon an
enpl oyer's alleged violation of rights of the exclusive

representative. (See South San Francisco Unified School District

(1980) PERB Deci sion No. 112.)
However, the Board later explicitly overruled this

conclusion in Oxnard School District (1988) PERB Deci sion

No. 667.° There, the Board held that individual enployees have
no standing to file a failure to negotiate charge against a
school district. The Board held that the enployer's duty to
negotiate in good faith is owed only to the exclusive
representative. Allow ng individual enployees to challenge the
enpl oyer's good faith in negotiations, the Board wote, would of
necessity interfere with the collective bargaining process. = The

Board reached the sane result in Elk Grove Unified School

District (1990) PERB Decision No. 856, a case cited by the State.
Current Board decisions thus nake it clear that section 3514.5

does not nullify the normal requirements of standing.

is hard to see how a constituent part of an organization would
have standing to go forward with a claimfromwhich the parent
chooses to remove itself. Such a rule would afford dissident
runp organi zations free hand to disrupt relations between an
excl usive representative and an enpl oyer.

5The Educati onal Enpl oynment Rel ati ons Act, under which
Oxnard was deci ded, contains |anguage in section 3541.5(a)
identical to that in section 3514.5(a) of the Dills Act.

5



Al though the interests to be protected by section 3519(b)
and (d) differ somewhat fromthe bargaining cases, Ms. Thomas has
advanced no persuasive rationale that would afford her standing.
The right of an enpl oyee organization to represent its nenbers is
not a right that an individual nenber can appropriately
vindi cate. Not only would an individual nenber have difficulty
i n devel opi ng the necessary evi dence, % but permtting individuals
to go forward on these theories mght well produce litigation the
union did not favor. Charges alleging enpl oyer denial of
organi zational rights and/or interference with internal union
activities necessarily pit the union against the enployer. For
various strategic or tactical reasons, a union mght conclude
that it did not wish to pursue such clains. |If a nenber had
standing to go forward on his or her own volition, that nenber's
activity could run counter to what the union believed to be in
its best interests.

The Board has long held that an individual unit menber may

not use an unfair practice charge to insert hinself or herself

5To show a viol ati on of section 3519(b) on this theory, a
charging party nust denonstrate that: 1) the enployer retaliated
agai nst an individual enployee for engaging in protected conduct
and 2) the effect of this retaliation was a denial of protected
rights to the enpl oyee organi zation. Wile Ms. Thomas m ght well
be able to devel op evidence about the first element, proof of the
second requires a show ng of actual inpact upon the enpl oyee
organi zation. Theoretical inpact is not sufficient. Specific
harmto the enpl oyee organization's ability to represent its
menbers nust be shown. A denonstration by Ms. Thomas that she
was individually harmed because of her protected acts woul d not
show that the organi zation was harnmed. Since the evidence needed
to establish the second elenent is uniquely within the control of
t he enpl oyee organi zation, it is not evidence to which Ms. Thonas
necessarily woul d have access.



bet ween the enpl oyer and the exclusive representative. Thus, the
Board has denied standing to a unit nenber who asserted that the
enpl oyer had failed to furnish information required for

bar gai ni ng. (Los_Angeles Community_College District (1984) PERB

Deci si on No. 418.)
Simlarly, the Board has denied standing to a unit nmenber
who asserted that the enployer had inproperly denied himaccess

to a bargai ni ng session. (Los Angeles Community_College District

(1984) PERB Decision No. 417.) The Board held that the right to
determ ne conposition of the union's negotiating teamwas that of
the union. Thus, when the union accepted the school district's
acknow edgenent that it should not have denied the nenber access,
the unit menber was left with no surviving interest. This is
because "the real aggrieved party [had] accepted the explanation
and assurance in settlement of the dispute.”

The rights at issue here, the right to represent and the
right to be free fromenployer interference with internal union
activities, are those of the union. Although CSEA has not
di scl osed the nature of the "conflict" that led to its
wi t hdrawal , the conplaint itself suggests the reason. The
conplaint alleges that Department of Corrections admnistrators
prepared an accusation agai nst Ms. Thomas based "upon information
received frombDi ane Ayers, a staff person enployed by [CSEA], who
was known to be involved in a heated power struggle with
Ms. Thomas." Fromthis accusation, one m ght conclude that CSEA

wi t hdrew because it did not wish to publicly air the clains of a



CSEA of ficer against a CSEA enpl oyee. But whatever the reason
since CSEA was the aggrieved party, it had the right to nmake the
judgnent on pursuit of the charge. Ms. Thonmas shoul d not now be
able to conpel litigation on an issue that CSEA has chosen to
avoi d.

Since the rights at issue here are those of the union and
not of an individual nenber, the action nust be prosecuted in the
nane of the union. Wen the union wthdrew fromprosecuting the
al | eged viol ati ons of section 3519(b) and (d), the legal effect
was the same as if the charges had been withdrawn. Accordingly,
the State's notion to dismss the alleged violations of section
3519(b) and (d) is granted.’ This dismissal covers the new
matter added by the May 5, 1992, anendnent as a violation of

3519(b) .8

"The rights of Ms. Thomas under section 3519(b) and (d) are
at nost incidental to those of the union. By contrast, she has
direct individual protection under section 3519(a). Since the
contract between the parties incorporates the protections of the
statute, Ms. Thomas can find redress for the alleged harmthrough
the contractual grievance procedure. Ms. Thomas is not without a
remedy.

It should be noted that if Ms. Thomas had all eged the new
material as a violation of section 3519(a), the charge still
woul d have to be dism ssed. As the general counsel wote in
letters of May 21 and June 25, 1991, there is contractua
| anguage culmnating in binding arbitration which arguably
prohibits the chall enged conduct. Even though the anendnent to
the conplaint pertains to an incident occurring after the
expiration of the contract between the State and CSEA, the
di spute remains arbitrable. In AnaheimCty School District
(1983) PERB Deci sion No. 364, the Board held that unless the
parties to a contract expressly indicate a contrary intention, it
is presuned that an arbitrator will resolve all disputes
"arguably arising under the contract.”™ Nothing in the agreenent
bet ween these parties indicates that an arbitrator should not
resolve all disputes "arguably arising under the contract."

8



‘RLght_to Appeal |

Pursuant to Public Enpl oynent Relations Board regul ations,
the Charging Party may obtain a review of this dism ssal of the
charge by filing an appeal to the Board itself within twenty (20)
cal endar days after service of this dism ssal. (Cal. Code of
Regs., tit. 8, sec. 32635(a).) To be tinely filed, the origina
and five copies of such appeal nust be actually received by the
Board itself before the close of business (5 p.m) or sent by
tel egraph, certified or Express United States mail postmarked no
| ater than the | ast date set for filing. (Cal. Code of Regs.,
tit. 8, sec. 32135.) Code of Cvil Procedure section 1013 shal
apply. The Board's address is:

Publ i ¢ Enpl oynent Rel ations Board

1031 18th Street
Sacr anent o, CA 95814

If the Charging Party files a tinely appeal of the refusa
to issue a conplaint, any other party may file with the Board an
original and five copies of a statenment in opposition within
twenty (20) cal endar days follow ng the date of service 6f t he
appeal. (Cal. Code of Regs., tit. 8, sec. 32635(hb).)

Servi ce

Al'l docunents authorized to be filed herein nust also be
"served" upon all parties to the proceeding, and a-"proof of
servi ce" nust acconpany each copy of a docunent served upon a
party or filed, with the Board itself. (See Cal. Code of Regs.,
tit. 8, sec. 32140 for the required contents and a sanple form)

The docunent will be considered properly "served' when personally
t



delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ensi on_of Tinme

A request for an extension of tine, in which to file a
docunment with the Board itself, nust be in witing and filed with
the Board at the previously noted address. A request for an
extension nust be filed at |east three (3) calendar days before
the expiration of the time required for filing the docunent.

The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Fi nal Date

If no appeal is filed within the specified tinme limts, the

dismissal will becone final when the tine limts have expired.

Dopalll €, ﬁw

RONALD E. BLUBAUGH
Adm ni strative Law Judge

Sept enber 4, 1992
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