STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

SHARON A. COHEN
Charging Party, Case No. SF-CO 20-S

V. PERB Deci si on No. 980-S

CALI FORNI A STATE EMPLOYEES March 12, 1993

. I S

ASSCCI ATI ON,
Respondent .
Appearance: Sharon A. Cohen, on her own behal f.

Before Blair, Chair; Caffrey and Carlyle, Menbers.
: DECI S| ON_AND ORDER

CAFFREY, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Sharon A. Cohen (Cohen) to a
Board agent's dism ssal (attached hereto) of her unfair practice
charge. In her charge, Cohen alleged that the California State
Enpl oyees Association violated section 3519.5(b) of the Ralph C
Dills Act (Dills Act)?! by engaging in numerous acts in violation
of her enpl oyee rights.

The Board has reviewed the warning and dismssal letters,

The Dills Act is codified at Government Code section 3512
et seq. Section 3519.5 states, in pertinent part:

It shall be unlawful for an enpl oyee
or gani zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



the original and anended charges, Cohen's appeal and the entire
record in this case. The Board finds the Board agent's dism ssal
to be free of prejudicial error and adopts it as the decision of
the Board itself.

The unfair practice charge in Case No. SF-CO 20-S is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chair Blair and Menber Carlyle joined in this Decision.



STATE OF CALIFORNIA PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 557-1350

Novenber 30, 1992
Sharon A. Cohen

Re: DI SM SSAL OF UNFAI R PRACTI CE CHARGE/ REFUSAL TO | SSUE
COWPLAI NT
Sharon E. Cohen v. California State Enpl oyees' Association
Unfair Practice Charge No. SF-CO 20-S

Dear Ms. Cohen:

The above-referenced unfair practice charge, filed on April 8,
1992 and anended on Novenber 16, 1992, alleges that the
California State Enployees' Association (Association) breached
its duty of fair representation to Sharon E. Cohen. This conduct
is alleged to violate Governnent Code section 3519.5 of the Ral ph
C. Dlls Act (Dlls Act).

| indicated to you, in ny attached letter dated Cctober 28, 1992,
that the above-referenced charge did not state a prinma facie
case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should amend the
charge. You were further advised that, unless you anended the
charge to state a prima facie case or wwthdrew it prior to
Novenmber 5, 1992, the charge would be dism ssed. | granted you
an extension to file an amended charge, which you filed on
Novenmber 16, 1992.

The anended charge contains nunerous allegations. Cohen also
submtted to the undersigned on Novenber 5, 1992 a ten-paged
singl e-spaced typewitten letter, together with 51 pages of
exhibits. This docunent contained essentially the sane

al l egations as those outlined in the anmended charge. These

al l egations are summarized as follows. Cohen alleges that
Associ ation representative Sherry Hayes took certain docunents,
including the original rejection fromprobation notice, the
supervisor's final probationary report, and Cohen's tele-
typewiter tape fromthe Skelly hearing, failed to return them
and |l ed Cohen to believe that the Pelican Bay State Prison
(Prison) nmaintained possession of the docunents. The

Associ ation, through Nancy Canadi an, did provide copies of these
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docunents in Septenber and October 1991. Cohen alleges that the
wi t hhol di ng of these docunents denonstrates arbitrary and

di scrimnatory conduct. These allegations fail to denonstrate
the Association refused to process any of Cohen's grievances for
arbitrary, discrimnatory or bad faith reasons. Canadi an

provi ded Cohen an opportunity to discuss her pending disputes
with the Prison. Canadi an i ndependently revi ewed those disputes
after Hayes left enploynent with the Association and stated the
Associ ation's reasons for not continuing to represent Cohen in
her letter dated Novenmber 18, 1991. Furthernore, the anended
charge fails to allege how the w thholding of these docunents
caused actual prejudice in the prosecution of Cohen's grievances..

Cohen all eges that the Association made an agreenent with the
Prison prior to her Skelly hearing, gave her a brief summary of
it, made sonme m nor changes to her benefit, and then never gave
her a copy of the agreenent. She further alleges that Hayes
conceal ed the existence of a Skelly hearing results docunent.
These allegations also fails to denonstrate arbitrary,
discrimnatory or bad faith conduct. The agreenent to which
Cohen refers is presumably the agreenent by the Prison not to
reject Cohen from probation but extend her 90 days in which to
find other enploynent with the State. Cohen does not deny that
she conprehended the substance of the agreenent. It is unclear
that Cohen was actually prejudiced by the Association's failure
to provide her a copy of the agreenent or the Skelly hearing
results. For exanple, the Skelly results letter dated June 22,
1990, appears to nerely to nenorialize the agreenent to hold the
rejection fromprobation action in abeyance. In addition, the
all egations that Hayes willfully conceal ed these docunents are
concl usory.

Cohen al |l eges Hayes' conduct in not returning tel ephone calls
near the time she resigned fromthe Association denonstrates a
breach of the duty of fair representation. If this conduct were
consi dered an independent violation it would be untinely since
Hayes left in May or June of 1991 and six nonths prior to the
filing of the original charge was Novenber 8, 1991. (Gov. Code,
sec. 3514.5(a).) Hayes herself is not alleged to have ever
refused to process a grievance for Cohen. It was Canadi an who
reviewed the pending grievances and decided not to pursue them

Cohen all eges that Hayes forfeited other grievances which she
clained to be handling. Cohen does not allege any specifics to
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identify the nature of these grievances, even assum ng Hayes
conduct was nore than negligent. Therefore, it cannot be
denonstrated that the Association forfeited a neritorious
grievance for arbitrary, discrimnatory or bad faith reasons.
(United Teachers of Los Angeles (Collins) (1982) PERB Dec. No.
258.) Cohen lists 35 sections of the MOU that she maintains

i nvol ved grievances which Hayes had |ed her to believe she was
prosecuting. The claimthat Hayes agreed to represent Cohen on
these matters is unsupported by clear and conci se evidence. The
notes of Hayes conversations with Cohen indicate the efforts of a
synpat heti ¢ and concerned representative attenpting to answer all
of Cohen's questions and provide advice. They do not support a
conclusion that Hayes agreed to file a grievance on every matter
di scussed. For exanple, in one comrent, highlighted by Cohen
Hayes states, "I think either Sacranmento finds you a job or you
have a hell of a good case with EECC."' Finally, these

al | egati ons woul d appear to be untinely as well.

Cohen al so all eges m sconduct by G adys Perry, the supervisor of
Canadi an and Hayes, including clains that Perry delayed in

repl aci ng Hayes, screened out Cohen's tel ephone calls, took at
face val ue Canadi an's assessnent of her case, and stated that she
did not believe deaf people should live in rural regions. None
of the allegations denonstrate that the decision not to pursue
Cohen's grievances, which was made and communi cated to Cohen by
Canadi an, was made by the Association for arbitrary,
discrimnatory or bad faith reasons. There is insufficient
evidence to support an inference that Perry predi sposed Canadi an
to term nate Cohen's case.

Therefore, for the facts and reasons state above and those
contained in ny COctober 28, 1992 letter, | amdism ssing your
char ge.

R_ght to Appeal

Pursuant to Public Enploynent Rel ations Board regul ati ons, you

! Even if this could be construed as a promnise to provide
representation before the Equal Enpl oynent Qpportunities
Comm ssion, PERB would not have jurisdiction to pursue an all eged

failure to represent Cohen in the matter. (Anerican Federation
of State. County_and Minicipal Enployees (More) (1988) PERB Dec.

No. 683-S.)
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~may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph
certified or Express United States mail postmarked no | ater
than the |l ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Cvil Procedure section 1013 shall apply.
The Board's address is:

Publ i c Enpl oynent Rel ati ons Board
1031 18th Street
Sacranento, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
days followi ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Service

Al'l documents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filed with the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served'" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ensi on_of Tine

A request for an extension of time, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nmust be filed at |east three (3) cal endar days before
the expiration of the tine required for filing the docunent.
The request nmust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Fi nal _Date

I f no appeal is filed wwthin the specified tine limts, the
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dismssal wll becone final when the tinme limts have expired..
Si ncerely,

ROBERT G THOWVPSON
Deputy Ceneral Counsel

e

DONN

A
Regional oregy
At t achnent

cc: Robert L. Mieller
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STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Post Street, Suite 900

San Francisco, CA 94108-4737
(415) 557-1350

Cct ober 28, 1992
Sharon A. Cohen

Re: WARNI NG LETTER
Sharon E. Cohen v. California State Enpl oyees' Associ ation
Unfair Practice Charge No. SF-CO 20-S

Dear Ms. Cohen:

The above-referenced unfair practice charge, filed on April 8,
1992, alleges that the California State Enpl oyees' Associ ation
(Association) breached its duty of fair representation to Sharon
E. Cohen. This conduct is alleged to violate Governnent Code
section 3519.5 of the Ralph C. Dlls Act (Dlls Act).

| nvestigation of the charge revealed the followi ng facts. Sharon
Cohen began enploynent with the State of California, Departnent

of Corrections (Departnent) on Novenber 1, 1989 as a probationary
O fice Assistant (Typing) at Pelican Bay State Prison (Prison).
In June 1990, the Departnent gave notice to Cohen that it
intended to reject her during her probationary period. A

"Skel ly" hearing was conducted on June 22, 1990. Cohen was
represented by Sherry Hayes of the Association. During the
hearing the parties agreed to have the decision to reject during
probation held in abeyance and to grant Cohen a 90 day unpaid

| eave of absence to allow her tine to seek other enploynent. | f
she were successful in finding enploynent, the Departnent agreed
to provide the "necessary personal transactions."” According to a

letter fromthe Departnent to Hayes, dated March 12, 1991, the
Departnment agreed to reevaluate her case at the expiration of the
90 day period. The letter also stated that one of the reasons
for the Departnent's agreenent to hold their rejection in
abeyance was due to the fact that Cohen was on Worker's
Conmpensation at the time of the Skelly hearing. Therefore, the
Departnment agreed to conmmence the 90 day period fromthe date her
Worker's Conpensation benefits ceased on January 11, 1991. The
Departnent's concession on this point appears to have been at

| east partially in response to a July 30, 1990 letter from Hayes
to the Departnent asserting that Cohen had filed a legitimte
claimfor Industrial D sability Leave, which the Personnel
Departnent had never processed.

On March 15, 1991, Hayes filed a grievance on behal f of Cohen
al l eging violations of the Menorandum of Understanding (MU for
Unit 4. The grievance alleged violations of Article 5, section
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5.6(15) and 5.6(6). Section 5.6 incorporates various Governnent
Code provisions on wages, hours and working conditions. The
grievance specified that the Departnent violated Governnent Code
section 19991.4 under section 5.6(15), which states:

Unpaid_Leaves of Absence

19991. 4 Provi des that absence of an
enpl oyee for work-incurred
conpensabl e injury or disease is
consi dered as continuous service
for purposes of salary adjustnents,
sick | eave, vacation or seniority.

The grievance al so specified that the Departnent viol ated
Gover nment Code section 19877 under section 5.6(6), which states:

|ndustrial Disability_lLeave (1DL)

19877 Aut horizes [Departnent of Personnel
Adm ni stration] to adopt rules
governing |DL. -

The narrative portion of the grievance asserts that the

Departnent is required to restore Cohen to enploynent because she
was placed on Industrial D sability Leave in June 1990 and is now
physically ready and able to return to work.

By letter dated March 15, 1991, Hayes wote to Charles Marshall,
Warden of the Prison, requesting that Cohen's |eave of absence be
extended fromApril 15, 1991 until the grievance was resol ved.
The Department in an undated letter extended the |eave of absence
to May 15, 1991.

On March 27, 1991, the Prison responded to the grievance
asserting that it was not required to restore Cohen to her
position because it could not reasonably accommbdate Cohen's
physi cal disability, a hearing inpairnent, follow ng denials of
the Prison's request for purchase of a TDD machine and its offer
of vocational rehabilitation, which it asserts Cohen did not
accept. Cohen disputes this assertion. The Prison further
asserted that it was not required to restore Cohen to work
followng an Industrial D sability Leave because she did not
fulfill the requirenent to participate in vocational
rehabilitation. Cohen also disputes this assertion. The Prison
al so contended that Governnent Code section 19991.4 requires

pl acement in or assistance in locating alternative enploynment if
the enpl oyee cannot return to work due to a permanent disability,
only if the permanent disability was due to a conpensable
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permanent disabling injury. The Prison asserted that Cohen's
stress disability was not found by the State Conpensation

| nsurance Fund to be permanent and that her hearing disability
existed prior to her enployment with the Prison. Finally, the
Prison clained that it would not restore Cohen's back pay because
it would violate the agreenent reached as a result of the June
30, 1990 Skelly hearing.

On May 14, 1991, Hayes requested an additional extension to June
17, 1991 of Cohen's |eave of absence. Cohen alleges that the
Departnent term nated her |eave of absence on June 17, 1991, but
failed to notify her of this until October 1991. Sonetine in My
1991, Hayes left enploynment with the Association and failed to
notify Cohen of her resignation. Cohen discovered this herself
in July 1991. During this period, Hayes failed to return phone
calls or answer letters. Cohen contacted Hayes' replacenent,
Nancy Canadi an in Septenber 1991 but was not able to neet with
her until Novenber 1991. Cohen had two neetings wth Canadi an.

By letter dated Novenber 18, 1991, Canadi an recounts her neetings
w th Cohen and states that Cohen submtted a request with the
Department to set aside her resignation. The letter states that
Cohen voluntarily resigned in response to an offer by the
Departnment because her time for finding alternative enploynent
had expired. According to Canadi an, Cohen accepted the offer
rather than suffer a rejection fromprobation, which the
Departnment had held in abeyance since July 1990. Canadi an
asserts that she advised Cohen that if she sought to rescind her
resignation, the Departnment would reject her from probation. For
further assistance, she referred Cohen to "the outside attorney
who is handling [her] discrimnation conplaint and tort claim
against [the Prison]"” for any questions concerning her "appeal"”
of the resignation. Canadian states that she infornmed Cohen that
the Departnment would not grant any further extensions of her

| eave of absence.

The charge contains nunerous allegations which are as foll ows.
The charge alleges that the Association failed to file grievances
and appeals which it asserted it had, and defaulted on those it
had filed, causing the Departnment to generate a "resignation"
notice. Hayes told Cohen that she had filed an appeal with the
State Personnel Board, when in fact she had not. The Association
agreed to represent Cohen in matters involving discrimnation due
to disability, wongful termnation, rejection on probation,
supervi sory harassnment, nedical |eave of absence, Industria
Disability Leave, and other matters. The Association failed to
advi se her that sonme of these nmatters were not covered by the

gri evance procedure and falsely led her to believe that they
were. The Association failed to advise her of all of her rights
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concerning these matters and other matters such as Unenpl oynent
Conpensation, and failed to advise her of procedural requirenments
of the State Conpensation Insurance Fund and Departnent of Fair
Enmpl oynent and Housing. The Association inadequately
investigated the facts of her case and hindered her ability to do
so independently. The Association w thheld and/or conceal ed
docunent ati on needed by Cohen. The Association failed to
adequately inform Cohen of the status of her case. The

Associ ation refused to all ow Cohen to use its appeal forns to
chal l enge the resignation letter. The Association promsed to
find Cohen a private attorney to assist her and failed to do so.
The Association failed to informher that it would not pursue her
case further. The Association engaged in collusion with a
private attorney who had represented her prior to Novenber 1991.
That attorney, whom Cohen |ocated, failed to advise her of his
work for the Association and, after abandoning her, denied that
he ever represented her.

Based on the facts stated above the charge as presently witten
fails to state a prinma facie violation of the Dills Act for the
reasons that follow

In order to state a prinma facie case involving a breach of the
duty of fair representation, facts nust be alleged in the charge
i ndi cating how and in what manner the Association refused to
process a neritorious grievance for arbitrary, discrimnatory or
bad faith reasons. In United Teachers of Los Angeles (Collins)
(1982) PERB Dec. No. 258, the PERB stated:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnent in handling a grievance does not
constitute a breach of the union's duty.

. . . . . - + - + . . . . -

A union may exercise its discretion to
determ ne how far to pursue a grievance on
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are mni mal.

In order to state a prinma facie case of arbitrary conduct
violating the duty of fair representation, a charging party
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must, at a mninmum include an
assertion of sufficient facts fromwhich it
becones apparent how or in what manner the
excl usive representative's action or inaction
was Wi thout a rational basis or devoid of
honest judgnent.

( Di her Lation, NEA
{(Reyes). (1983) PERB Dec. No. 332, citing
Rocklin_Teachers Professional Association

(Ronero) (1980) PERB Dec. No. 124.)

The charge fails to allege specific facts fromwhich it can be
concluded that the Association failed to proceed with a
meritorious grievance for arbitrary, discrimnatory or bad faith
reasons. The nere fact that the Association filed Cohen's March
15, 1991 grievance does not nean that it was required to proceed
with it through all stages of the grievance procedure.

Gievances may and often are filed for tactical reasons and
because the risk in filing a grievance is m ninmal. However, a
union nmay decide to withdraw a grievance later in the process if,
for exanple, facts conme to |ight which cast doubt on the nerits
of the grievance or if it is determned that the interpretation
of the collective bargaining agreenent required to sustain the
grievance woul d establish an unwanted precedent. In this case,
according to Canadi an's Novenber 18, 1991 letter, the Association
determ ned that proceeding with the grievance would be fruitless
because it believed that reneging on the original agreement to
extend the probationary period would result in the Departnent
proceeding to reject Cohen on probation. |In the absence of facts
showi ng that its decision was made for arbitrary, discrimnatory
or bad faith reasons, this reassessnent of the nerits of the
grievance does not establish a violation of the duty of fair
representation. (United Teachers of Los Angeles (Collins),
supra, PERB Dec. No. 258.)

Al t hough it woul d appear that Hayes abandoned Cohen when she |eft
enpl oynment with the Association, her departure is not shown to
have caused Cohen to forfeit any of her grievances due to the

| apse of time or other circunstances. (See Ruzika v. Ceneral
Motors Corp. 523 F.2d 306 [90 LRRM 2497] (6th Cir. 1975);

McKel vey, The Changing_Law of Fair Representation (1985) pp. 158-
163 [forfeiture of grievance through procedural default as
arbitrary and perfunctory].) Wile Hayes' failure to notify
Cohen m ght be considered ill-advised, it anobunts to negligence

at worst. (lnited Teachers of los Angeles (Collins). supra, PERB
Dec. No. 258.)
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Al t hough the charge alleges that the Association failed to file
or otherwise forfeited grievances in addition to the one filed by
t he Association, there are no specific facts supporting this

al | egati on.

The charge also alleges that the Association failed to advise
Cohen that several of her disputes were not covered by the MOU.
There is no duty under the Dills Act requiring an exclusive
representative to advise accurately an enpl oyee concerning rights
and duties pertaining to the exercise of |egal renedies outside
of the collective bargaining agreenent. Wile there may have
been extra-contractual |egal renedies avail able to Cohen through
the State Personnel Board, State Conpensation |nsurance Fund, or
Departnent of Fair Enploynent and Housi ng, the Associ ation owes
no duty of fair representation in regard to these potenti al
avenues of relief. (California Faculty Association (Ponerantsey)
(1988) PERB Dec. No. 698-H') Even assuming facts were alleged to
denonstrate that the Association prom sed to undertake
representation in these arenas, and then negligently forfeited
Cohen's rights, such conduct would not be within PERB' s
jurisdiction, but her recourse, if any, would be in the State
courts. (See Lane v. |.UQE Stationary Engineers (1989) 212

Cal . App. 3d 16471260 Cal-Rptr. 634].)

The charge also alleges that the Association hindered Cohen's
ability to investigate facts or marshal docunentation in support
of her grievance, failed to informher of the status of her case,
breached its promse to find her a private attorney, and engaged
in collusion wwth a private attorney. The charge | acks
sufficient facts denonstrating how the Association's conduct in
this vein actually caused her to forfeit a neritorious grievance.
(Ruzika v. General Mtors Corp.. supra, 523 F.2d 306; MKel vey,
The Changi ng_Law of Fair Representation, supra, pp. 158-163

For these reasons, the charge as presently witten does not state
a prima facie case. |If there are any factual inaccuracies in
this letter or any additional facts that would correct the

defici enci es expl ai ned above, please anend the charge
accordingly. The anmended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled FEirst Amended
Charge, contain all the facts and all egations you wi sh to make,
and nust be signed under penalty of perjury by the charging
party. The anended charge nust be served on the respondent and
the original proof of service nust be filed with PERB. If | do
not receive an anended charge or w thdrawal from you before
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Novenber 5,...1992, | shall dismss your charge. |If you have any
guestions, please call nme at (415) 557-1350.

Si ncerely,

DONN G NOZA
Regi onal Attorney



