STATE OF CALI FORNI A
DECI SI ON OF THE -
PUBLI C: EMPLOYMENT RELATI ONS BQARD

LEON E. MC KI NNEY,
Conpl ai nant, Case No. LA-PN- 135

PERB Deci si on No. 1016

~ o
~— N

V.

HUNTI NGTON BEACH UNI ON'HI GH SCHOOL ) Cctober 7 1993
DI STRI CT, '

Respondent .

e N

Appearances; Leon E. MKinney, on his own behal f; Rutan & Tucker
by David C. Larsen, Attorney, for Huntington Beach Uni on Hi gh
- School District.
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DECI SI.O\I

GARCI A, Member: This case is before the Public Enpl oyment
Rel ati ons Board (PERB or Board) on an appeal filed by Leon E
McKi nney (MKinney) of a Board agent's dismssal of his public
notice conplaint (attached) as unt i mel y filed and failing to
state a prima facie violation. MKinney's basis of appeal is
that: (a) the Hunti ngt'orll Beach Uni on H gh School District
(District) should have formally adopted the initial _proposal
bef ore negoti ati ng and (b) the conplaint was tinely because of
the date McKi nney obtai ned actual know edge of negoti ati ons.
McKi nney concludes that a prima facie violation was established.
Based on a review of the entire case record we affirmthe

di sm ssal .



DI SCUSSI ON
The Educational Enploynment Rel ations Act (EERA) does not

require formal adoption of a proposal prior to negotiations. The
goals of the statute.are stated in EERA section 3547(e).! The
1993 neetings of the District's board oh February 9, March 9 and
April 27 satisfy the District's obligations under the statute.
PERB Regul ation 32910% requires the conplainant to file a

conplaint no |ater than 30 days after a violation could have been

'EERA i s codified at Governnent Code section 3540 et seq.
Section 3547 states, in pertinent part:

(e) The board may adopt regul ations for the
purpose of inplenenting this section, which
are consistent with the intent of the
section; nanely that the public be inforned
of the issues that are being negotiated upon
and have full opportunity to express their
views on the issues to the public school

enpl oyer, and to know of the positions of
their elected representatives.

PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. Regulation section
32910 states:

A conplaint alleging that an enpl oyer or an
exclusive representative has failed to conply
wi th Governnment Code sections 3547 or 3595
may be filed in the regional office. An EERA
conplaint may be filed by -an individual who
is a resident of the school district involved
in the conmplaint or who is the parent or
guardi an of a student in the school district
or is an adult student in the district. The
conplaint shall be filed no later than 30
days subsequent to the date when conduct
alleged to be a violation was known or -
reasonably could have been discovered. Any
period of time used by the conplainant in
first exhausting a conplaint procedure
adopted by an EERA or HEERA enpl oyer shal

not be included in the 30-day limtation.
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reasonably di scovered. MKinney's letter of May 21, 1993 to
PERB' s Labor Rel ati ons Specialist, Roger Smth, indicatés he
t hought negotiations were occurring when he went into the March
30 neeting with the Eistrict superintendent; at that neeting he
coul d have reasonably di scovered the situation by aski ng. He
offers no credible evidence that negotiations occurred'prior to
- March 9, 1993. MKinney has failed to establish a prima facie
case of a violation of. EERA's public notice requirenent. |
ORDER

The appeal of dismssal in Case No. LA-PN-135 is DI SM SSED

W THOUT LEAVE TO AMEND.

Chair Blair and Menber Caffrey joined in this Decision.
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This decision dismsses the public notice conplaint filed
with-the Public Enployment Rel ati ons Board (PERB or Board) by
Leon E. McKinney (Conplainant or MKinney) on May 13, 1993, and
amended on May 28, 1993, against the Huntington Beach Union High
School District (District). The conplaint alleges violations of
Government Code section 3547(b) and (c).!

BACKGROUND

The conplaint, as initially filed, alleges that the District
engaged in negotiations with the exclusive representativé for a
unit of certificated enployees, the District Educators

Associ ation (DEA), prior to the adoption of its own initial

'Gover nment Code sections 3547(b) and (c) provide:

(b) Meeting and negotiating shall not take place on
any proposal until a reasonable time has elapsed
after the subm ssion of the proposal to enable the
-public to become informed and the public has the
opportunity to express itself regarding the
proposal at a meeting of the public school

empl oyer.

(c) After the public has had the opportunity to
express itself, the public school enployer shal
at a meeting which is open to the public, adopt:
its initial proposal.



proposals at a public neeting as required by CGovernnent Code sec.
3547(c).? The Conplainant contends that the District sunshined
its initial proposal on February 9, 1993,° presented the proposal
for public conﬁent at a Board neeting on March 9, and then,
sonetime between March 9 and April 27, the date the District
adopted its own proposal, the District and DEA éngaged in
‘negotiations.* -

On May 28, MKinney submtted additional information to
support his case and anmended his conplaint to allege that the
District's initial proposal of February 9 was not sufficiently
devel oped to allow the public to understand the District's
position. The Conpl ai nant contends that since the District's
propoéal did not becone official until April 27, and he had no
confirmation that the District and DEA met prior to the March 9,
District Board of Education neeting until he read a newspaper
article on May 20, the timeliness of his filing should not be at

i ssue.”®

’See footnote 1 above.

SA11 dates referenced herein are in cal endar year 1993,
unl ess ot herw se indicated.

“The Conpl ai nant relies on newspaper articles and
information gathered in his nmeeting with the superintendent. The
District admts through its June 3 letter to the undersigned that
followng the March 9 neeting negotiati ons commenced. The
District also acknow edges that two informational neetings
occurred with DEA prior to the public response date. The
District contends that it provided DEA wi th budget and
staffing/enroll ment projections and schedul ed future neeting
dates. No evidence to the contrary has been provided.

°See Cal. Code of Regulations, title 8, section 32910.
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POSI TI ON_OF THE DI STRI CT

The District contends that no negotiations wth DEA occurred
prior to the public“s response to the sunshined proposalé on
March 9. The District further argues that to the extent that the
failure to formally adopt its proposal following the March 9 |
public comment m ght be conétrued as a technical violation of
Gover nnent Code 3547, it was ﬁét tinmely conpl ai ned of by
McKi nney. The District asserts that McKi nney was advi sed at a
March 30 neeting with the Superintendent that the District
intended to adopt its proposal on March 9, but due to ovefsight
failed to do so and had commenced bargai ning wth DEA.

| SSUES

1. Was the conplaint tinely filed?

2. If the conplaint was tinely filed, did the District
viol ate Governnent Code 3547(c) by neeting and negotiating with
DEA prior to formally adopting its proposal ?

3. If the conplaint was tinely filed, was the Di stricf's
proposal as presented on February 9 and March 9 sufficiently
devel oped to allow the public to conprehend and respond?

| DI l

In an early PERB decision, Los Angeles Comunity_College
District (1978) PERB Order No. Ad-41, thle Board reviewed the
basis for its regulation-37010 whi ch provi des that

"[a] conplaint alleging that an enpl oyéer or an

exclusive representative has failed to conply with [the

public notice provisions of the Governnent Code]. ..

shall be filed no later than thirty cal endar days
subsequent to the date when conduct alleged to be a



viol ati on was known or reasonably could have been
di scovered..."®

That deci si on hel d:

In inplementing the public notice provisions of
the EERA, the Board has adopted rules and regul ations
that provide for expedited proceedings so that the
right of the public to receive notice, l|earn the
positions of its elected representatives, ‘and to
express its own views can be fully protected. The
public notice provisions; . however, were never intended
to be read in a vacuum but nust be considered in |ight
of the entire EERA The Legislature has determ ned
that it is within the public interest to achieve
i mproved enpl oyer-enpl oyee relations within public
school systens. The EERA was enacted to pronmote this
goal and reflects the Legislative judgnment that the
desired inprovenent in enployer-enployee relations can
best be obtained though a process of collective
negotiations culmnating in final agreenent and
resulting in a mature and stabl e negotiating
rel ationshi p. In one section of the EERA, - the public
notice section, the Legislature secured to the public
the right to be infornmed and to express its view on the
negoti ati ng process. This public awareness and i nput
was intended to further, not inpede, the broad goals of
t he EERA. _

Serious injury to educational enploynent relations
woul d result if concerned or nerely disgruntled
citizens could utilize the public notice provisions of
the EERA to bring delayed chall enges to negoti ations
that had otherw se been satisfactorily conpl eted.

Mor eover, there are conpelling reasons to bar untinely
public notice conplaints even though the parties may
not yet have reached agreenent. \Wile the Board has
specifically provided in its rules and regul ations that
t he pendency of a public notice conplaint will not
cause negotiations to cease, the filing of a conplaint
nonet hel ess has an unsettling effect on the
negotiations in progress. This is so because should
such a conplaint be found to have nerit, the status of
any final agreenent between the parties is uncertain
and they nmust necessarily divert their attention from
reachi ng agreenment to defendi ng against the charge.
That the parties may ultimtely be vindicated in their
conduct does not save the negotiating process from

®This regul ati on was subsequently renunbered 32910. (See
footnote 5.)



harm for the damage occurs when the unreasonably

del ayed conplaint is filed. A citizen who seeks to

file a conplaint alleging a violation of the public

notice provisions after the prescribed tinme has el apsed

could thus thwart the very harnony between the enployer

and its enpl oyees sought to be pronoted by the EERA

Accordi ngly, we conclude that such untinmely conplaints

nmust be barred. (1d.) '

In analyzing the instant conplaint, it is undisputed that
the public was nmade aware of both DEA's and the District's
initial proposals as of February 9 and that the public had the
opportunity to address its conmments at a March 9 public neeting.
In fact, the mnutes fromthat neeting indicate that the
Conpl ai nant , M. JimBall, and M. Joe Wagner responded to the
sunshi ned proposals using overhead transparencies to outline
t heir perspective as concerned nenbers of the public.

Based on the facts and precedent, Conplainant's allegation
contained in his May 27 anmendnent, that the District's proposa
as presented on February 9 and formally adopted on April 27, was
not specific enough, is not timely filed. The Conpl ai nant was
aware of the |anguage of the District's proposal for nore than
three nonths and .coul d have sought clarification at any tine.
The contention phat the proposal is a "talking paper” and did not
becone official until adopted by the school board on April 27 is
not supported by |aw or fact.

As to the manner in which the District sunshined its
proposal s, PERB has held that the only prescribed order for
enpl oyers to conply with the public notice provisions of
Gover nnent deé section 3547 is that the public nust be apprised

of a proposal with enough notice to allow anal ysis and
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consi deration prior to the receipt of public comment, and, no
neeting and negotiating regarding the subject matter of the
proposal shall occur between the enployer and excl usive
representative before public coment has been received and

consi dered by the duly el ected school board nembers. There is no

requi renent that the enployer formally adopt its proposal prior

to entering into negotiations.. (See Los Angeles Community

College District (1984) PERB Decision No. 455.)

There is no evidence to denonstrate that the District and
DEA entered into negotiations relating to éach other's initia
reopener proposalé bef ore public comrent was accepted on March 9.
Even assumi ng arguendo that the District and DEA negotiated prior
to March 9, the Conpl ai nant had know edge of the rel evant
information as of March 30 when he nmet with the Superintendent
relating to his concerns about bargai ning, and therefore would
have had to submit his conplaint to PERB’ not |ater than Apri
29. McKinney's assertion that he did not have verification of
the District and DEA neeting prior to March 9 until he read a
newspaper article on May 20 does not conport with the Board's
standard for determning the tineliness of a filing. MKinney's
~conplaint, even if valid, was filed too |ate fbr recourse with

PERB.

In Heal dsburg Unified School District (1984) PERB Deci sion
No. 467, PERB held that tinelines comrence when the conduct
constituting the violation is discovered, not fromthe date the
| egal significance of the matter is discovered, or fromthe date
the matter is verified. See also California State Enployees
Associ ation (1985) PERB Decision No. 546-S, and Fairfield-Suisun
Uni fied School District (1985) PERB Decision No. 547.
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CONCLUSI ON

For the foregoing reasons, the conplaint and amendnent are
DI SM SSED for being untinmely filed and for failing to state a
pri ma facie 'viol ati on.

Right to Appeal

Pursuant to Public Enploynment Rel ations Board regul ations,
any party adversely affected by this ruling may appeal to the
Board itself by filing a witten appeal within twenty (20)
cal endar days after service of this ruling (California Code of
Regul ations, title 8, section 32925) . To be tinely filed, the
original and five copies of such appeal nust be actually received
by the Board itself before the close of business (5:00 p.m) or
sent by telegraph, certified or Express United States nmail
postmarked no later than the last date set for filing (California
Code of Regulations, title 8, section 32135). Code of Civil
Procedure section 1013 shall apply. The Board's address is:

Menmbers, Public Enploynent Rel ations Board

1031 18th Street
Sacranment o, CA 95814

The appeal nust state the specific issues of procedure,
fact, law or rationale that are appeal ed, nust clearly and
concisely state the grounds for each issue stated, and nust be
signed by the appealing party or its agent.
If a tinmely appeal of this ruling is filed, any other party may
file wwth the' Board itself an original and five copies of a
statenent in opposition within twenty cal endar days follow ng the

date of service of the appeal (California Code of Regul ations,



title 8, section 32625). If no tinely appeal is filed, the
aforenmentioned ruling shall becone final upon the expiration of
the specified tine limts.
Servi.ce

Al'l docunents authorized to be filed herein nust also be
"served" upon all parties to the proceeding and the Sacranento
Regional Office. A "proof of service" nust acconpany each copy
of a docunent served upon a party or filed with the Board itself.
(See California Code of Regulations, title 8, section 32140 for
the required contents and a sanple form) The appeal and any
. opposition to an appeal wll be consi der ed properly "served" when
personal Iy delivered or deposited in the first-class mail postage

paid and properly addressed.

Extension of Tine

A request for an extension of tinme in which to file an
appeal or opposition to an appeal with the Board itself nust be
inwiting and filed mﬁth t he Boafd at the previously noted
address. A request for an extension nust be filed at |east three
cal endar days before the expiration of the tinme required for
filing the docunent. The request nust indicate good cause for
and, if known, the position of each other party regarding the
ext ensi on, and shall be acconpanied.by proof of service of the
request upon each party (California Code of Regulations, title 8,

section 32132).

DATE: July 1, 1993

‘Roger Snmith
Labor Rel ations Speciali st



