STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

SHI RLEY A.  JANSSEN

Charging Party, Case No. LA-CO 606

V. PERB Deci si on No. 1017

VI CTOR ELEMENTARY TEACHERS
ASSOCI ATI ON,

Cct ober 8, 1993

Respondent .

Appearance; Shirley A Janésen, on her own behal f.
Before Blair, Chair; Hesse and Caffrey, Menbers.
DECI SI ON

CAFFREY, Menmber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by Shirley A Janssen
(Janssen) of a Board agent's dism ssal (attached) of her unfair
. practice charge.- In her charge, Janssen alleged that the Victor
El enentary Teachers Associ ation denied her the right to'faif
representation guaranteed by the Educational Enploynent Relations

Act (EERA) section 3544.9 and thereby viol ated EERA section 3543.6(b).*

IBERA is codified -at Governnent Code section 3540 et seq..
Section 3544.9 states:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative for
t he purpose of neeting and negotiating shal
fairly represent each and every enployee in
the appropriate unit.

Section 3543.6 states, in pertinent part:

It shall be unlawful for an enployee
organi zation to:



The Board has reviewed the entire record in this case,
including the warning and dism ssal letters, the unfair practice
char ge énd Janssen's appeal. The Board finds the Board agent's
dism ssal to be free of prejudicial error and adopts it as the

deci sion of the Board itself.

DI SCUSS| ON

Janssen indicates in her appeal that she failed to amend her
charge after the Board agent issued the warning |letter because
her representative failed to informher of the Board agent's
warning letter. Janssen then responds to specific el enents of
the Board agent's warning letter and proVides addi ti onal factua
information in support of her original charge.

PERB Regul ati on 326352 stafes, in pertinent part:

Unl ess good cause is shown, a charging party-
may not present on appeal new charge
al | egati ons or new supporting evidence.

In accordance with normal PERB procedures, Janssen filed a
"Notice of Appearance Form with her charge in Febfuary 1993.
Wth that fofn1 Janssen designated the representative she
aut hori zed to appear on her behalf in this proceeding. The

failure of Janssen and her fornmally designated representative to

communi cate in an effective and tinmely manner does not constitute

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

’PERB regulations-are codified at California Code of
Regul ations, title 8, section 31001 et seq.
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good cause under PERB Regul ation 32635(b). Therefore, Janssen
may not present new all egations or evi dence on appeal, and her
charge nmust be di sm ssed. |
ORDER
The unfair practice charge in case No. LA-CO 606 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chair Blair and Menber Hesse joined in this Decision.



STATE OF CALIFORNIA PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

April 29, 1993

Sol 1. Pavl osky
. Koppel and Associ at es
16130 Kokanee Road
Apple Valley, California 92307

Re: DI SM SSAL AND REFUSAL TO | SSUE COVPLAI NT, Unfair Practice
Charge No. LA-CO- 606, Shirley A Janssen v. Victor
El enentary Teachers Associ ation

Dear M. Pavl osky:

In the above-referenced charge, filed on February 16, 1993,

enpl oyee Shirley A Janssen alleges that the Victor Elenentary
Teachers Associ ation (Association) denied her nmenbership and the
right to fair representation. This conduct is alleged to violate
Government Code section 3543.6(b) of the Educational Enploynent
Rel ati ons Act (EERA). '

| indicated to you, in ny attached letter dated April 16, 1993,
that the above-referenced charge did not state a prima facie case
within the jurisdiction of the Public Enploynent Rel ations Board.
You were advised that, if there were any factual inaccuracies or
additional facts which would correct the deficiencies explained
in that letter, you should amend the charge.. You were further
advi sed that, unless you anended the charge to state a prinm
facie case or withdrew it prior to April 26, 1993, the charge
woul d be di sm ssed. -

| have not received either an anended charge or a request for
wi t hdrawal . Therefore, | amdism ssing the charge based on the
facts and reasons contained in ny April 16 letter.

Right to Appeal

Pursuant to Public Enploynent Rel ations Board regul ations, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph
certified or Express United States mail postmarked no |ater
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than the |ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Cvil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
days followi ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al'l docunents authorized to be filed herein nmust also be "served
upon all parties to the proceeding, and a "proof of service"
nmust acconpany each copy of a docunent served upon a party or
filed wwth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personally
delivered or deposited in the first-class nmail, postage paid and
properly addressed. :

Extension of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request mnust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Einal Date

|f no appeal+is filed within the specified tine limts, the
dism ssal will becone final when the tinme limts have expired..
Si ncerely,

ROBERT THOWMPSON
Deputy GCeneral Counsel

By xZ
THOVAS J. ALLEN
RegiRegalonat t &t neyney
At t achment

cc: Charles R Custafson



STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

April 16, 1993

Sol 1. Pavl osky

Koppel and Associ ates

16130 Kokanee Road

Apple Valley, California 92307

Re: WARNI NG LETTER, Unfair Practice Charge No. LA-CO 606,
thrlpy A Janssen v. Victaor FIenpnfary_IetheLs_AsschaLLQn

Dear M. Pavl osky:

In the above-referenced charge, filed on February 16, 1993,
enpl oyee Shirley A Janssen alleges that the Victor Elenentary
Teachers Associ ation (Association) denied her nenbership and the
right to fair representation. This conduct is alleged to violate
Government Code section 3543.6(b) of the Educational Enpl oynent
Rel ati ons Act (EERA). '

My investigation of the‘charge reveals the follow ng facts.

Until June 16, 1992, Janssen was enpl oyed by the Victor .
El ementary School District (D strict) as a probationary enpl oyee,
in a bargaining unit for which the Association is the exclusive
representative. The collective bargaining agreenent between the
District and the Associ ati on does not appear to address the
reenpl oynent of probationary enpl oyees; Article Il1, Section
C.2.b(6)(b)2., specifically states that a grievance arbitrator
"shall have no power or authority to recomend or resolve" the

"failure to reenploy a probationary enployees.” Under Article
11, Section C 2.a, a grievance nust be filed within 20 work days
of the grievable event. Under Article Ill, Section A the

gri evance procedure does not apply to Affirmative Action matters,
for which there is a separate procedure.

On March 4, 1992, the District decided not to reenpl oy
Janssen. Prior to that decision, the Association allegedly
failed to represent Janssen and "conveyed an evasive, deceptive

and anbi guous notive." During the week after the decision
Associ ation staff person Bill Riblet allegedly told Janssen that
she was "out" and that she "may as well begin applying at other
Districts.”

Al'so on March 4, 1992, Janssen applied for nenbership in the
Associ ation, but dues were not deducted. Janssen inquired about
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this at the District office on April 10, 1992, and |earned that
no aut hori zation had been received. Janssen's enploynent with
the District ended on June 16, 1992. Apparently her Association
menber shi p applicati on was nonet hel ess submtted during the
summer, since she did receive the Septenber and Cctober issues of
Associ ati on publications.

Janssen net during the sunmer with Association Vice
President Barbara Dew. Janssen sought and eventual |y obtained
copies of the District's seniority list and Affirmative Action
policy and procedures. On Cctober 17, 1993, Janssen net with Dew
and Associ ation President David Hunter, but nothing happened as a
result of this neeting.

Sometime during Janssen's enploynent by the District she
recei ved-an evaluation that allegedly violated the collective
bar gai ni ng agreenent, but no grievance was filed challenging the
eval uation. Janssen filed her unfair practice charge on February
16, 1993, eight nonths after the end of her enpl oynent.

Based on the facts stated above, the charge does not state a
prima facie violation of the EERAw thin the jurisdiction of the
Publi c Enmpl oynent Rel ations Board (PERB), for the reasons that
fol |l ow. _

Charging Party Janssen has alleged that the Association, as
exclusive representative, denied Charging Party the right to fair
representati on guaranteed by EERA section 3544.9 and thereby
viol ated section 3543.6(b). The duty of fair representation
i nposed on the exclusive representative extends to grievance
handl i ng. (Erenont Teachers Association (King)_ (1980) PERB
Deci sion No. 125; United Teachers of Los Angeles (Collins) (1983)
PERB Deci sion No. 258.) In order to state a prima facie
violation of this section of the EERA, Charging Party nust show
that the Association's conduct was arbitrary, discrimnatory or
in bad faith. In United Teachers of Los Angeles (Collins), the
Public Enpl oynent Rel ations Board stat ed:

- Absent bad faith, discrimnation, or
arbitrary conduct, mere negligence or poor
judgnent in handling a grievance does not
constitute a breach of the union's duty.
[Gtations.]

A union may exercise its discretion to
determ ne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a nmeritorious grievance or
process a grievance in a perfunctory fashion.
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A union is also not required to process an
enpl oyee's grievance if the chances for
success are mni mal .

In order to state a prima facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:

"... nmust at a mnimminclude an assertion
of sufficient facts fromwhich it becomes
apparent how or in what manner the exclusive
representative's action or jnaction was
wi thout a rational basis or devoid of honest
judgment. (Enphasis added.)" [Reed District
" Teachers Association, CTA/NEA (Reyes) (1983)
PERB Deci sion No. 332, p. 9, citing Rocklin
Teachers Professional Association (Ronero)
(1980) PERB Decision No. 124.]

Gover nment Code section 3541.5(a(l) states that PERB "shal

not . . . [i]ssue a conplaint in respect of any charge based upon
an alleged unfair practice occurring nore than six nonths prior
to the filing of the charge." Because the present charge was

filed on February 16, 1993, only alleged unfair practices
occurring on or after August 16, 1992, are within PERB s
jurisdiction.

The only event alleged in the charge to have taken place on
or after August 16, 1992, was Janssen's neeting with Association
of ficers Dew and Hunter on QOctober 17, 1992. Nothi ng happened as
a result of that neeting, and it is not apparent how the
Association's inaction at that point was wthout a rationa
basis, devoid of honest judgnent, discrimnatory, or in bad
faith. By then, Janssen had not been a District enployee or a
menber of the bargaining unit for four nmonths. The tinme for
filing a grievance with regard to any grievable event during
Janssen's enpl oynent had expired without the filing of a
grlevance so there was no grievance handling for the Association

to do.' In fact, it is not apparent that there is anything
significant that the Association could have done for Janssen
after the District's decision not to reenploy her --a decision

made on March 4, 1992, nore than el even nonths before the charge
was filed. Furthernore, the Association's alleged refusal of
Janssen's request for nenbership apparently occurred and was
known to Janssen by April 10, 1992, nore than ten nonths before
the charge was fil ed.

The one grievable event appears to have been the eval uation
that allegedly violated the collective bargaining agreenent.
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For these reasons the charge, as presently witten, does not
state a prinma facie case. If there are any factual inaccuracies
in this letter or. additional facts which would correct the
deficienci es expl ained above, please anend the charge. The
anended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled First Amended Charge,
contain all the facts and all egations you wish to nake, and
be signed under penalty of perjury by the charging party. The
anended charge nust be served on the respondent and the. original

proof of service nmust be filed with PERB. If I do not receive an
anended charge or withdrawal fromyou before April 26, 1993, |
shall dism ss your charge. |f you have any questions, please.

call nme at (213) 736-3127.

Si ncerely,
. . ~ o
‘ ——

THonas J. Aflen
Regi onal Attorney



