STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

APPLE VALLEY CLASSI FI ED EMPLOYEES

ASSQOCI ATI ON, _ %
Charging Party, )) Case Nd. LA- CE- 3274
v. - )" PERB Decision No. 1019
APPLE VALLEY UNI FI ED SCHOOL ) Cct ober 21, .1993

DI STRI CT, o

Respondent .

S NN ~—r \ ,

Appearance: California Teachers Associ ati on, by Charles R
Gust af son, Attorney, for Apple Valley Cassified Enpl oyees
Associ ati on.
Before Blair, Chair; Carlyle and Garcia, Menbers.
DECI S| ON AND ORDER

BLAIR, Chair: This case is before the Public Enploynent
Rel ati ons Board (Board) on appeal by the Apple Valley Cassified
Enpl oyees Associ ation of a Board agent's dism ssal (attaéhed) of
its unfair practice charge. The charge alleged that Apple Valley
Uni fied School District violated section 3543.5(a), (b) and (c)

of the Educational Enployment Rel ations Act (EERA)! by

. 'EERA is codified at Government Code section 3540 et seq.
Section 3543.5 states, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
appl i cant for enploynent or reenploynent.



i npl ementing unil ateral changes in policy and that these changes
were inplenented in a dfscrininatory manner. The Board agent |
di sm ssed the charge fo} failure to state a prim facie case.

The Board has reviewed the entire record in this case and
finds the Board agent's dism ssal to be free of prejudiciaL error
and adopts it as the decision of the Board itself. |

The unfair practice charge in Case No. LA—CE—3274 I S hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Carlyle and Garcia joined in this Decision.

(b) .Deny'to enpl oyee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.
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STATE OF CALIFORNIA ) PETE WILSON, Governor

PUBUC EMPLOYMENT'RELNHONS BOARD

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

June 18, 1993

Charles R Gustafson, Esq.
California Teachers Associ ation
Post O fice Box 92888

Los Angel es, California 90009-2888

Re: DI SM SSAL AND REFUSAL TO | SSUE COVPLAI NT, Unfair Practice
Charge No. LA-CE-3274, Apple Valley Cassified Enpl oyees
Association v. Apple Valley Unified School District

Dear Mr. GQustafson:

| indicated to you, in ny attached letter dated June 8, 1993,
that the above-referenced charge did not state a prima facie
case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should amend the
charge. .You were further advised that, unless you anmended the
char ge to state a prim facie case or wi thdrew it prlor to June
16, 1993, the charge woul d be di sm ssed.

On June 17, 1993, you filed a First Amended Charge. Wth respect
to Article 8, paragraph F, of the collective bargaining
agreenent, the amended charge all eges that the District's
interpretation of the contractual |anguage "is not in accord mnth
the intention of the parties expressed at the bargai ning tabl e
that it apply only to full-time enployees.” Wth respect to the
al l eged unilateral inplenentation of a requirenent that bus
drivers conmute to a distant location to obtain their assigned
vehi cl es, the anmended charge further alleges as foll ows:

The District has taken this action as a

reprisal on Association |eaders and

supporters and to discrimnate against them

and to otherwise interfere with, restrain and -
- coerce them because of their exercise of the

right to form join and participate in the

activities of the Association as is evidenced

by the District's allowing favored anti-union

enpl oyees to pickup busses [sic] at a closer

| ocati on.
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Based on the facts stated above, the anmended charge still does
not state a prinma facie violation of the EERA, for the reasons

that foll ow.

Regul ation 32615(a)(5) requires that a charge- contain a "clear
and concise statenment of the facts and conduct alleged to
constitute an unfair practice.” The anended charge contains no
clear statenment of adequate facts but rather a vague statenent of
unsupported concl usions.

Wth respect to Article 8, Paragraph F, there is still no
apparent anbiguity in the contractual |anguage. The |anguage
unanmbi guously refers to "unit menbers"” and not just to "full-tine
enpl oyees.” |In the very next two paragraphs of the agreenent,
the term "unit nenber" clearly appears to include part-tine

enpl oyees.' In the face of the unanbi guous contractual |anguage,
t he amended charge's vague and concl usory allegation about the
"intention of the parties,"” unsupported by clear factual

al | egati ons about how, when, by whomand to whomthe all eged
intention was expressed, is inadequate to state a prima facie
case. Cf., Victor Valley Comunity College District (1986) PERB
Deci si on No. 570. :

Wth respect to the alleged change in conmuting requirenents, the
newWy alleged reprisal theory does nothing to correct the
deficiencies in the previously alleged unilateral change theory,
as discussed innmy June 8 letter. Furthernore, the vague and.
conclusory reprisal allegation is inadequate to state a prima
facie case in itself, since it is unsupported by clear factua

al | egati ons about the identity of the affected enpl oyees, the
date and nature of their protected activities, the District's
know edge of those activities, the date and nature of the alleged
reprisals, and any facts that denonstrate the nexus between the
all eged reprisals and the protected activities. See, e.g.

Novato Unified School District (1982) PERB Decision No. 210.

| am therefore dism ssing the charge, based on the facts and
reasons contained in this letter and nmy June 8 letter.

'Paragraph Grefers in part to "unit menbers . . . called-
back to work after conpletion of their regular assignnent,"”
presumably including a part-tinme assignnent. Par agraph H even
nore clearly refers to a "unit menber . . . who desires the
i ncreased hours" of a vacant position, presumably including a
part-time enployee who desires a full-time position.
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Right to Appeal

Pursuant to Public Enploynent Rel ations Board regul ati ons, you
may obtain a review of this dism ssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
~sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph
certified or Express United States mail postmarked no | ater
than the |ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is:

Publ i c Enpl oynent Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinmely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of ‘a statement in opposition within twenty (20) cal endar

days follow ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)
Service

Al'l docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

nmust acconpany each copy of a document served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple -form) The
docunent will be considered properly "served" when personally
delivered or deposited in the first-class mail,  postage paid and
properly addressed.

Extension of Tine

A request for an extension of time, in which to file a docunent
with the Board itself, nmust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the tine required for filing the docunent.
The request must indicate good cause for and, if known, the
position of each other party regarding- the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Final Date

| f no'appeal is filed within the specified time limts, the
dismissal will becone final when the time limts have expired..
Si ncerely,

ROBERT THOVPSON
Deputy Ceneral Counsel

By . S
Thomas J. Allen
Regi onal Attorney

At t achnment

cc: Steven J. Andel son



STATE OF CALIFORNIA PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sl

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

June 8, 1993

Charles R Custafson, Esq
California Teachers Associ ation
Post O fice Box 92888

Los Angel es, California 90009-2888

Re: WARNI NG LETTER, Unfair Practice Charge No. LA—CE-3274, Apple
Valley_C assified Enployees Association v. ApplLe Valley

Uni fied School District
Dear M. Gust af son:

: In the above-referenced charge, filed February 4, 1993, the
Apple Valley Cassified Enpl oyees Association (Association)
alleges that the Apple Valley Unified School District (D strict)
made unilateral changes in policy- This conduct is alleged to
vi ol ate Governnment Code section 3543.5(a), (b) and (c) of the
Educati onal Enpl oynent Rel ati ons Act (EERA).

My investigation of this charge reveals the follow ng
rel evant facts. S

The charge alleges as follows, in paragraphs 3 and 4:

3. The District unilaterally changed
the hours of bus drivers, who work | ess than
full-time or split shifts by "scheduling"

~unpaid lunch periods. |In sonme instances
| unch periods are "schedul ed® when the bus
drivers are rendering nornmal paid service to
the District. This practice began within the
past six nonths when the District schedul ed
bus routes for the 1992-93 school year.

_ 4. At the beginning of the 1992-93

E; chool [sic], and within the past six nonths,
the District unilaterally changed the hours
and conpensation of bus drivers by requiring
the drivers to comute to a distant |ocation
to obtain their assigned vehicles. The
district has refused to reinburse them for
the increased mleage or to conpensate them
for the tine involved in the conmmuting.



Article 8, paragraph F, of the collective bargaining
agreenent between the Association and the District states as
fol | ows: '

Lunch Peri od

The length of time for unit menbers' |unch
peri od shall be no |onger than one hour, nor
| ess than one-half hour and shall be

determ ned and_scheduled by_the district.
[ Enphasi s added. ]

District Personnel Conmission Rule 170.4.2 ("M eage")
states as foll ows:

Enpl oyees who are required to use their own
autonpbiles in performance of their duties
and enpl oyees who are assigned to nore than
one (1) site per day shall be reinbursed for
all such travel at the current rate of

rei mbursenent as determ ned by the district
for all driving done between arrival at the
~first location at the beginning of their

wor kday, and the location at the conpletion
of their workday. [ Emphasi s added. ]

There is no allegation or evidence that the District has ever
conpensat ed enpl oyees for commuting to or fromany | ocation
before or after the workday.

Since 1987, the District has contracted with the Lucerne
Vall ey Unified School District (LVUSD) to provide bus drivers for
the transportation of LVUSD students. The buses for the LVUSD
routes have been located in Lucerne Valley, and the drivers
assigned to those routes have had to commute, to Lucerne Valley to
pick up their buses. The only apparent change in 1992 was that
drivers began to bid for routes, including LVUSD routes, rather
t han be assigned routes. This change was pursuant to Article 13,
par agraph B. 2, of the collective bargai ning agreenent:

Bi ddi ng

Each year all route assignnents shall be
identified by route nunber, Apple Valley or
Lucerne Vall ey route area, and nunber of

assi gned hours/nonths. Al bus drivers shal
select their choice of available route
assignments in seniority order based on hire
date within the bus driver's classification.

Based on the ‘facts stated above, the charge does not state a
prima facie violation of the EERA, for the reasons that follow



I n determ ning whether a party has viol ated EERA section
3543.5(c), PERB utilizes either the "per se" or "totality of
the conduct"” test, depending on the specific conduct involved
and the effect of such conduct on the negotiating process.
(Stockton Unified School District (1980) PERB Decision No. 143.)
Uni | ateral changes are considered "per se" violations if certain
criteria are net. Those criteria are: (1) the enpl oyer
i npl emrented a change in policy concerning a matter within the
scope of representation, and (2) the change was i npl enmented
before the enployer notified the exclusive representative and
gave it an opportunity to request negoti ations. (Ml nut Val | ey
Unified School District (1981) PERB Decision No. 160; Gant Joint
Unified High School Distrjct (1982) PERB Decision No. 196.)

In the present case, it does not appear that the District
i npl enrented any unilateral change in policy. The policy already
established by Article 8, paragraph F, of the col l ective
bar gai ni ng agreenent was that |unch perlods "shall be . .
scheduled by the District."™ The policy already est abl i shed by
Per sonnel Commi ssion Rule 170.4.2 was that enpl oyees woul d be:
conpensated for driving during the workday, not for conmuting.
There was no change in the | ocation of buses, and the change in
assignnments was pursuant to Article 13, paragraph B.2, of the
col l ective bargai ning agreenent. There thus appears to have been
no change in policy about mhlch the District had a further duty
to negoti ate.

For. these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anend the charge. The
anmended charge shoul d be prepared on a standard PERB unfair
~ practice charge form clearly |abeled First Anmended Charge,
contain all the facts and allegations you wish to nake, and
be signed under penalty of perjury by the charging party. The
anended charge nust be served on the respondent and the original

proof of service nust be filed with PERB. If I do not receive an
anended charge or withdrawal fromyou before June 16, 1993, |
shall dism ss your charge. |If you have any questions, please

call nme at (213) 736-3127.
-Sincerely,

AVA A A et .-

Thomas J. Allen
Regi onal Attorney



