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DECIL SI. ON

CARLYLE, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by the San Mateo County
Community College District (District) to a proposed decision of a
PERB admi nistrative |aw judge (ALJ). The ALJ found that the
District violated the Educational Enploynent Relations Act (EERA

or Act) section 3543.5(b)* by refusing to provide the San Mat eo

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnment Code. - Section 3543.5 states, in pertinent
part:

It shall be unlawful for a public school
enpl oyer to do any of the follow ng:

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



Federation of Teachers, AFT Local 1493, AFL-CiO (Federation), a
reasonabl e amount of released time for neeting; negoti ati ng and
processing grievances. The ALJ also found that the District
vi ol ated EERA section 3543.5(c) by refusing to negotiate in good
faith about released tine and conditioning a final agreenment on
the Federation's waving the right to a reasonabl e anount of
réleased time. Finally, the ALJ found that the District violated
EERA section 3543.5(e) when it failed to participate in the
i npasse procedures in good faith.

We have reviewed the entire record in this case, including
t he proposed decision, the District's exceptions and the
Federation's response thereto. Based upon this review, we affirm
in part and reverse in part the proposed decision of the ALJ as
di scussed bel ow.

FACTUAL SUMVARY

The District is made up of three canpuses: Skyline College
in San Bruno, Canada College in Redwood GCty, and College of
San Mateo in San Mateo. Total faculty is approxinmately 1,103.
Approximately 543 faculty are Federation nmenbers.

In 1978, under the California Teachers Association's
representation, a contract was negotiated whi ch provi ded three

units of released tine. |In 1981, after a change of

(e) Refuse to participate in good faith in
the inpasse procedure set forth in Article 9
(comencing with Section 3548).



representation to the Federation, the parties agreed to three
faculty load credits (FLO of released tine.?

I'n 1983, negotiations between the parties provided for
rel eased time wthout |oss of conpénsation for up to four nenbers
of the Federation's teamwhen negotiation sessions conflicted
with normal District assignnents. |

In 1986,-the Federation initially proposed 30 FLCs of
rel eased time. The District did not respond, and the status quo
remai ned. During 1987 reopener negotiations, the parties agreed
to increase released tinme fromthree FLCs to six FLCs per
senest er. ‘

During 1987-88 negotiations, the Federation proposed 42 FLCs
of released tinme. The District proposed no change, and rel eased
time remai ned at six FLCs.

The 1989-90 negotiations took place fromApril 1989 to
January 1990. There were 32 negotiating sessions. Initially,
the Federation proposed 30 FLCs of feleased time and the District
proposed no change. By the Fall of 1989 the District had not
changed its position on released tine. The Federation reduced
its released time proposal to 24 FLCs, and by Decenber of 1989,
the released tine proposal was further reduced to 18 FLCs.

Around this sane tine, the parties agreed to salary increases for

full-time and part-tinme instructors. However, these increases

?Under the contract, a full-time unit menber is expected to
provi de services corresponding to 30 FLCs per year, or 15 per
semester. One FLC is equivalent to one unit. -
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could not be inplenentéd until the parties reached agreenent on
the remaining issues, including released tine.

The parties were unable to reach agreenent. In 1990, PERB
certified that an inpasse existed. Qutstanding issues included
seniority for part-time instructors, personnel necessity |eave,
and rel eased tine.

After nmediation, the parties agreed to a contract which
included no increase in released time. During negotiations, the
Federation on several occasions raised the released tine issue.
However, _the District's counter-proposals sinply ignored rel eased
tine. Testinobny indicates that the District believed that the
status quo was reasonabl e.

Joe Barry, the Federation's executive secretary, conducted a
survey to deternmine the ampunt of time elected and appoi nted
of ficers devoted to Federation business during the Fall of 1990.
The survey contained informati on about Federation activities in
whi ch rel eased tine may be grénted. For instance, the survey
indibated that a Federation official spent an average of 30 hours
per week performng these duties. These duties included being a
chief grievance officer for bargai ning team menbers.

Additionally, there was testinony that tinme spent in
grievances has increased as they had become nore nunerous and
conpl i cat ed. ‘

At each campus, the Federation has three chapters that are

served by chapter chairpersons. The survey indicated that the



- three chapter chairpersons spent an average of el even hours per
week on Federation activities involving representational duties.

The Federation president historically has received three
FLCs. The chief grievance officer receivés the remaining three
FLCs. O her stewards, negotiators; or representatives received
no rel eased tine.

In 1984-85, District representatives spent approxi mtely 68
hours preparing for negotiations, and approximately 46.5 hours at
the table. 1In addition, the District representative spent
approxi mtely 37 hours processing grievancesr Total costs billed
by the District under SB 90 for 1984-85 was approxi mately
$9, 283. 00. |

In 1985-86, District representatives spent approxi mtely 38
hours preparing for negotiations, and approximately 73 hours at
the table. The total anmobunt subm tted under SB 90 for 1985-86
was $5, 156. 00. |

In 1987-88, District representatives spent approximately 37
hours preparing for negotiations, and approximtely 60 hours at
the table. In addition, approximately 55.75 hours was spent
processi ng grievances.- Total costs submtted by the District
under SB 90 was approximately $10, 000. 00.

In 1988-89, District representatives spent approxi mtely 114
hours preparing for negotiations, and 177.5 hours at the table.
‘In addition, District representatives spent approxi mtely 549.5
hours processing grievances. Total costs billed by the District

under SB 90 was approxi mately $71, 000. 00.



In 1989-90, District representatives spent approximtely 59
hours preparing for negotiations, and 105 hours at the table. In
addition, D strict'representatives spent approxi mately 633.75
‘hours processing grievances. The total costs billed by the
District under SB 90 was approxi mately $91, 000. 00.

ALJ PROPOSED DECI S| ON

The ALJ reviewed PERB's policy underlining the right to

reasonabl e released tinme found in section 3543.1(c)® (Magnolia

School District (1977) EERB Decision No. 19 (Mugnolia)* and that

rel eased tinme may be granted for tinme spent in the negotiating
process. (Sierra Joint Community College District (1981) PERB
Deci sion No. 179 (Sierra).)

The ALJ concluded that the sane approach shoul d be applied
to the processing of grievances and not to tinme spent in
grievance neetings or arbitration hearings. The ALJ determ ned
that the processing of_grievances is a "formof continuing
negoti ations" of the contract in which "adjustnment of the
gri evance provides the neaning and content to the general and
often deli berately anbi guous ternms of the agreenent.” (Chaffey

Joint _Union H gh School District (1982) PERB Decision No. 202.)

3Section 3543.1(c) states:

A reasonabl e nunber of representatives of an
excl usive representative shall have the right
to receive reasonabl e periods of released
time without |oss of conpensation when
nmeeti ng and negotiating and for the
processing of grievances.

“Prior to January 1, 1978, PERB was known as the Educationa
Enpl oynent Rel ati ons Board.



The ALJ also stated that whether the amount of released tinme
is reasonable is a question of fact and nmust be determ ned based -
on the circunstances of each case. (Sierra, p. 7.) Based on the
follow ng, the ALJ concluded that six FLCs per senester of
rel eased tine was not "reasonable" under EERA section 3543.1(c).

The ALJ found that the Federation had documented its need
for nore released tine in the areas of negotiations and overal
contract administration. He relied on the District's substanti al
increase in the anmount of tinme and noney devoted to negotiations
~and grievance processing in the past three years. Additionally,
the cost to the Exstricf for six FLCs of released tine,
appr oxi mat el y $8,000 annual ly, was not excessive when conpared to
'the District expenditures during the sanme period.

Further, the anount of released tine awarded to the
Federation had remained fixed at the 1987 level. The ALJ
concluded that the evidence showed that it is apparent that
ci rcunst ances had changed and the need for released tine had
greatly increased.

The ALJ al so used conparative data of other college |
districts in regards to their released tinme provisions. (Sierra,
p. 7.) Although he ruled that it was not dispositive of the
i ssue presented here, released tinme granted in other community
college districts could be exam ned. | |

I n conclusion, the ALJ found that the Federation received

| ess rel eased tine than any conparable Bay Area district, wth



few exceptions. Therefore, he found that the District violated
EERA section 3543.1(C)Iand t hus section 3543.5(b). |
The conplaint further alleged that the:

. . . Respondent's [District's] only proposal

on the subject of released tine was to

mai ntai n that anount delineated in the

expired contract . . . which fell vastly

short of Charging Party's requirenments for

rel eased tine.
The ALJ construed the regional attorney's allegations as
enconpassi ng two separate court related issues: (1) whether the
District refused to negotiate about released tine by presenting
only one proposallmhich fell "vastly short" of the Federation's
requirenents; and (2) whether the final agreenent was based on
wai ver of the statutory right to reasonable rel eased tine.

Bet ween April 1989 and January 1990, the ALJ found that the
Federation raised the matter of released tine on nunerous
occasions. The Federation initially proposed 30 FLCs, reduced it
to 24 FLCs, and dropped it again to 18 FLCs in an attenpt to
.-reach agreenment. It was found that the District madé no counter-
proposal, and did not respond in any neaningful way. Eventually,
the District representative replied to the Federation that the
District had rejected the Federation's proposals and there mhs no
room for novenment. It appears that this short exchange between a
representative of the District and Federation was the only

di scussion of released tine during the entire round of

negotiations prior to mediation.

The ALJ determned that the District plainly had not
"exhi bited an open attitude in its consideration of the amunt of
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released tine to be al[omed." (Magnolia,, p. 5) The ALJ further
concluded that the District violated EERA section 3543.5(c) when
it refused to negotiate in good faith about released time in
excess of six FLCs.

Additionally, the ALJ determined that the ultimate effect of
the District's refusal to bargain in good faith on released tine
was to condition final agreenent on the Federation waiving its
statutory right to reasonable released tine.

Finally, the ALJ determned that the District continued its
refusal to discuss or make concessions on released tinme during
two nedi ation sessions. By its unyielding conduct before the
medi ator, the ALJ determined that the District failed to
participate in the inpasse procedure in good faith, in violation
of EERA section 3543.5(e)." |

DI STRI CT' S _EXCEPTI ONS

On appeal, the D strict makes nunerous factual and |ega
exceptions to the proposed decision. The District contends that
the 1989 collective bargaining agreenent ratified by the
Federation precludes any argunent that the statutory right to
rel eased time was violated. Further, the District argues that -
al though the ALJ was correct in allow ng conparative data be
ent er ed into'the record concerning other districts, the ALJ
accorded too nmuch weight to the data. The District also contends

the ALJ shoul d have used the totality of the circunstance test

°I'n its amended conplaint, the Federation also alleged that
the District unlawmfully assisted the Academ c Senate by awardi ng
it 24 FLCs of released tine. The ALJ's proposed deci sion
determ ned that there was no basis to conclude that the rel eased
time given to the Senate was unreasonable as alleged. As no
exception was raised regarding this issue, we affirmthe ALJ.
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instead of finding a per se violation of the District's
obligation to negotiate in good faith. Finally, the District
contends that the Federation's allegation that the District

bargained in bad faith is barred by the statute of limtations.

FEDERATI ON'S RESPONSE TO DI STRI CT' S EXCEPTI ONS

The Federation first argues that the Di stfict's st at enment of
éxceptions'should be rejected as not conplying with Board
regul ati ons regarding the form and content-of t he exceptions.
Specifically, the Federation alleges that the District failed to
conply with PERB Regul ati on 32300° and that nunerous factua
statements were made by the District without any citation of the
record.

The Federation also contends that it was appropriate for the
ALJ to consider released tinme practices in other districts. The
Federation points out that the District does not except to the
ALJ's consideration of "industry practice" regarding rel eased
time, but urges the Board to feverse the decision as the ALJ
"accorded great weight" to industry practice evidence that was
"hopelessly.inadequate'to support a legal conclusion.”™ The
Federation argues that in raising this argunment the District does
not challenge this part of the Sierra precedent. Further, the
Federati on contends the ALJ acknow edged that the released tine

practices of other districts was but one factor in his

°PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.
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determination that the Federation was not provided reasbnable
statutory required rel eased tine.

Finally, the Federation argues that the ALJ was correct in
finding the District negotiated in bad faith and that the
District did not bargain in good faith during inpasse.

DI SCUSSI ON
Conformance with PERB Regul ation 32300

The Federation urges the Board to dismss the District's
appeal for failure to conply with PERB Regul ati on 32300. Under
Regul ati on 32300. a party filing exceptions to a proposed deci sion
nmust conply with specific guidelines that the statenent of |
exceptions incl ude: (1) a statenment of the specific issues of
procedure, fact, law or rationale to which each exception is
taken; (2) identification of the page or part of the decision to
whi ch exception S taken; (3) designation of the portions of the
record relied upon; and (4) the grounds for each exception.

(PERB Reg. 32300, subd. (a)(l1)-(4).)

Al t hough the Board agrees that the District's statenment of
exceptions could have been better defined with clearer references
made to the record, the Board finds the District's brief to be in
substantial conpliance with PERB regul ati ons.

Per Se Violation of bligation to Negotiate in Good Faith

The District asserts that only the bad faith bargaining
all egations during inpasse are tinmely. The District argUes t hat
the negotiating in bad faith charge should be dism ssed as barred

by the statute of l[imtations. To the contrary, the Board finds
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that the conplaint Sufficiently i ncluded refusal to bafgain in
good faith allegations under paragraphs (4) and (5 of the
conpl ai nt which was issued by PERB on Cctober 31, 1990. |Inpasse
was decl ared on January 16, 1990. The charge was filed on

July 16, 1990. As the Board finds this allegation was tinely
filed,” the Board will conéider the argunment on its nerits.

The District contends the ALJ erred in finding that the
District conmtted a per se violation of the District's
obligation to negotiate released tine in good faith.

During 32 negotiating sessions between the parties, the
Federation provided data to the District concerning its request
for increased released tine. Wen the Federation asked for
i nformation concerningithe proposal, the District failed to
di scuss in any neaningful way its position to keep the status
quo. Testinony indicates that the District may have refused to
provi de reasons for its position out of fear that its position
ahd rati onal e woul d be "m squoted” in the Federation's
publication. However, this position was not conveyed to the
Federation nor was any other rationale given by the District for

its reasons to nmaintain the status quo.

" In San Diegquito Union H gh School District (1982) PERB
Decision No. 194, the Board held that an unfair practice charge
may still be considered to be tinely filed if the alleged
violation is a continuing one. A continuing violation occurs if
the violation has been revised by subsequent unlawful conduct
within the six nonth statute of limtations. |In this case, the
District's refusal to negotiate regarding released tine was
consi stent and continuing throughout negotiations and inpasse
proceedings. As the allegations of bad faith bargaining
constitute a continuing violation, we reject the District's
exception regarding the statute of limtations.

12



Based on the facts as presented fn this case, the Board
finds that the District's flat refusal and failure to negotiate
about released tinme constitutes by itself, a refusal to bargain
in good faith. Accordingly, the Board affirns the ALJ's finding
that the District refused to bargain in good faith on the issue
of released time, in violation of EERA section 3543.5(c). (See

Modest o City _Schools (1983) PERB Deci sion No. 291, p. 45; Davis

Joint_Union High School District (1984) PERB Deci si on No. .474,

pp. 25-26.)

As the Board finds a per se violation of the duty to bargain
in good faith, and for the discussion to foiloma the Board finds
it unnecessary to review the District's exceptions concerning the
ALJ's use of conparative dat a.

Bargaining in Bad Faith During |npasse

The ALJ concluded that the District bargained in bad faith
during inpasse. During inpasse, three issues were on the table
before the parties: personal necessity |eave; issue of part-tinme
enpl oynent and an increase in reassigned tine for the union.

The Federation argues that it only agreed to the contract as
the issues on the table during inpasse concerned nonnonetary
i ssues, and Federation negotiators were under pressure from
bar gai ni ng unit members to settle the contract so certain
enpl oyees coul d receive salary increases retroactively.

The parties net for two nediation sessions. On all three
i ssues, the District did not support changes until inpasse. The

District representative testified that in conversations with the
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medi ator, he offered a proposal to have the Federation buy

. released tine. This statenent was not contradicted nor
'challenged by the Federation. The question that arose in

testi nony was whet her or not the nediator had actually presented
the proposal to the Federation. Although it would seemthat this
proposal woul d have shown novenent on the District's part, the
ALJ nonet heless correctly ruled that it was not dispositive of

t he issue.

The Board finds that the record of the case is not
sufficient to reverse the ALJ's finding that the District failed
to participate in the inpasse procedure in good faith.

Therefore, the Board affirnms the ALJ's finding that the District,
during medi ation, violated EERA section 3543.5(e) by refusing to
participate in the inpésse procedures in good faith.

Rel eased Time as Both a Mandat ory_Subj ect of Bargaining
and a Statutory_ Ri ght

This case presents an opportunity to clarify and thus
make nore consi stent, ;he concept of released tinme as it appears
and is applied under the Educational Enploynment Relations Act,
the Ralph C. Dills Act (Dlls Act or Act) and the Higher
" Educati on Enpl oyer - Enpl oyee Rel ati ons Act (HEERA or Act).?®

Ef fective in 1976, EERA section 3543.1(c) created a
statutory right to released tine:.

A reasonabl e nunber of representatives of an
excl usive representative shall have the right

8The Dills Act is codified at Governnent Code section 3512
et seq. and HEERA is codified at Government Code section 3560 et
seq. _ |
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to receive reasonabl e periods of released
time without |oss of conpensation when
nmeeti ng and negotiating and for the
processi ng of grievances. :

I n the subsequent years and cases, PERB has determ ned that
released tinme is also a mandatory subject of bargaining.

(UMagnolia.) _
Effective July 1, 1979, the HEERA treated rel eased tinme (or

reassigned tinme) in a simlar manner, but wth ohe si gni fi cant

di fference concerning the effect of a nmenorandum of

under st andi ng.
HEERA secti on 3569 st ates:

A reasonabl e nunber of representatives of an
exclusive representative shall have the right
to receive reasonabl e periods of released or
reassigned tine without |oss of conpensation
when engaged in neeting and conferring and
for the processing of grievances prior to the
adoption of the initial nmenorandum of
understanding.. When a nenorandum of
understanding is 1n effect, released or
reassigned tinme shall be 1n accordance with

t he. menorandum

(Enmphasi s added.)

A year earlier, the Dills Act® was passed and a
virtually identical section concerning released tinme is found.
Dills Act section 3518.5 states:

A reasonabl e nunber of enployee
representatives of recognized enpl oyee
organi zations shall be granted reasonable
time off without |oss of conpensation or

ot her benefits when formally neeting and
conferring wth representatives of the state
on matters within the scope of
representation

'Prior to January 1, 1987, the Dills Act was known as SEERA.
15



This section shall apply_only_to state
enployees., as defined by_subdivision (c) of
Section 3513.. and only for periods when a
nmenor andum of understanding is not_in effect.
(Enphasi s added.)

G ven the legislative history and progression of the three
Acts in question, the Board does not believe.that it was i nt ended
under EERA that enployees would be accorded special privileges
relative to released tine; that is, be afforded the protection
of bargaining the natfer as a mandat ory subj ect of.bargaining
and, regardless of the degree of good faith bargaining which
occurs, be given the right to attack an agreenent previously
reached with the enployer through the unfair practice process
only because the quantity nmay not be equal to the average of
surrounding jurisdictions or some other enpirical standard.
Here, the Federation conplained about the District's bargaining
conduct and filed an unfair practice charge on July 16, 1990,
long after the per se bad faith bargai ning conduct took place and
also after the parties reached agreenent. The tinming of the
“filing of the charge belies the Federation's assertion that the
District failed to provide reasonable released tine in such a

bil ateral agreenent.

The Board does not believe that such a notion is consistent
with how released time is treated in the other two Acts nor with
the concept of finality once a collective bargaining agreement
has been ratified by both sides.

Accordingly, under the facts of this case, the Board finds

that released tine, as a mandatory subject of bargaining, is not
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subject to a further [evel of review or scrutiny under EERA
section 3543.1(c) when the unfair practice charge is filed after
a menor andum of understanding is in effect or the terns of said
docunment are in effect. Released tiﬁe shal | be in'accordance

wi th the nmenorandum of understanding. The Board finds that the
statutory provisions concerning released tinme are applicable at
the onset of first tinme negotiations in order to ensure the
ability to get to the negotiating table and in subsequent years
when there are no controlling provisions of released tinme from
prior agreements in operation. Therefore, the Board reverses the
ALJ's finding that the District violated section 3543.1(c) and

t hus section 3543.5(b)_by failing to provide for reasonable

rel eased tine.*°

Conditioning Agreenent on Waiver of Statutory_ Right of Reasonable

Rel eased Tine

The ALJ found that conditional bargaining on released tine

was based on the Federation's "firmposition concerning its
statutory right to released tine." In the proposed decision, the
ALJ anal yzed rel eased time as a statutory right. The ALJ found
this to be a violation based on cases involving insistence to

i npasse on nonmandatory subjects of bargaining. For instance, in

lake Elsinore School District (1986) PERB Deci sion No. 603 (Lake

El sinore), the Board concluded that a settl enent proposal

O\Menmber Hesse further finds that the District violated EERA
section 3543.5(b) as a result of the per se refusal to bargain
conduct. As the renedy in this case is essentially the sane as
that of a section 3543.1(c) violation, she would not disturb the
Board order. .

17



i ncl uded nonmandat ory subjects of bargaining, and that the
District's insistence on the nonmandatory aspects of the
settlement proposal constituted a violation of section 3543.5(c)
of EERA.

| Unli ke Lake Elsinore, released tine is a mandatory subject
of bargaining. However, there is also a statutory right to
reasonabl e rel eased tinme under EERA. ' The Board has hel d that
i nsi stence upon negoti ations on a mandatory subject of
bargai ni ng, such as released time, is not a per se violation of

the duty to bargain. (Anahei m Uni on Hi gh School District (1981)

PERB Deci sion No. 177; Heal dsburg Uni on H gh School District and

Heal dsburg Uni on School District, et al. (1984) PERB Deci sion

No. 375; State of California (Departnent of Personne

Admi nistration) (1991) PERB Decision No. 900.) Therefore, there

is no violation based on the theory of conditional bargaining of

a mandat ory subject of bargaining.

MAs with a nonmandatory or pernissive subject, the enployer
cannot insist to inpasse on a proposal concerning a statutory '
right. The distinction is that while statutory rights are not
directly rooted in terns and conditions of enploynent, as is the
case Wi th nonmandatory subjects, statutory rights are directly
based on rights protected by the Legislature.

To reach inpasse unlawfully on a nonmandatory or perm ssive
subject is to engage in bad faith bargaining by injecting
extraneous subjects in preference to subjects on wages, hours,
and other terns and conditions -of enploynent. Wth statutory
rights, the enployer cannot insist to inpasse because to do so is
an infringenment on a right not given the enpl oyer.

Further, while an enployer can inplenent both mandatory and
nonmandat ory proposals contained in its last, best, and fina
of fer, the enployer cannot inplenent those itens that concern
statutory rights. To do so would be destructive of those rights.

18



In the instant case, however, the Board has found rel eased
tinme to be a mandatory subject of bargaining. Thus, since there
can be no violation based on the theory of conditional bargaining
on a mandatory subject of bargaining, the Board reverses the '
ALJ's finding that the District violated EERA section 3543.5(c)
by refusing to negotiate in good faith and by conditioning a
final agreement on the waiver of the right to reasonabl e anount
of released tine.
| Assum ng ar guendo, that released time was a nonmandat ory
subj ect of bargaining and a statutory right and the Board applied
the test for insisténce to inpasse on a nonnandétory subj ect, the
ALJ's finding of a violation nust still be reversed. Under Lake
El sinore, the Board held that parties nay engage in negotiations
dealing with perm ssive, nonmandatory subjects of bargaining, but
once a party subsequently decides to take a position that_the
nonmandat ory subject not be included in the collective bargaining
agreenment, that party nust express'its opposition to further
negoti ation on the proposal as a prerequisite to charging the
other party with bargaining to inpasse on a nonmandatory subj ect
of bargaining. After reviewing the record, the Board finds no
evi dence that the Federation put the District on notice that
rel eased tinme should not be included in the collective bargaining
agreenent. \Wile the Federation raised the issue of released
time during negotiations and inpasse proceedings, there is no

testinony that the Federation informed the District that it would
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not bargain over reasonable released tinme because it had a
statutory right to reasonable released tine.

ORDER

Upon the foregoing findings of fact, conclusions of |aw, and
the entire record in this case, it is found thét thé San Mat eo
County Conmmunity College District (D strict) violated section
3543.5(c) of the Educational Enploynment Relations Act (EERA) by
refusing to negotiate in good faith with the San Mateo Federation
of Teachers, AFT Local 1493, AFL-ClI O (Federation) on the issue of
rel eased tine for neeting and negotiating and processing .
gri evances. By engagihg in the sane conduct during nediation,
the District failed to participate in the inpasse procedures in
good faith in violation of EERA section 3543.5(e).

Pursuant to EERA section 3541.5(c), it is hereby CRDERED
that the District, its governing board and its representatives
shal |

A CEASE AND DESI ST FROM

1. Refusing to negotiate in good faith about released
time for nmeeting and negotiating and for the processing of
gri evances. |

2. By the same conduct during nediation, refusing to

participate in good faith in the inpasse procedures.

B. TAKE THE FOLLOW NG AFFI RI\/ATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICI ES OF THE EERA:

1. Upon request by the Federation, negotiate in good
faith about released tine for neeting and negotiating and for the
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processing of grievances through mediation and factfinding, if
necessary.

2. Wthin thirty-five (35) days followi ng the date
this Decision is no |onger subject to reconsideration, post at
work |ocations where notices to certificated enployees -
customarily are bosted, copies of the Notice attached hereto as
an Appendi x. The Notice nust be signed by ah aut hori zed agent of
the District, indicating that the District will conply with the
terms of this Order. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shal| be taken to ensure that the Notice is not reduced in si ze,
altered, defaced or covered with any other material.

3. Witten notification of the actions taken to conply
with this Oder shall be nmade to the San Franci sco Regi onal
Director of the Public Enpl oynent Rel ati ons Board fn accord with

the director's instructions.

Menmber Hesse joined in this Decision.

Menber Caffrey's concurrence and di ssent begins on p. 22.
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CAFFREY, Menber, concurring and dissenting: | concur in the
majority's conclusion that the San Mateo County Community Col | ege
District (Dstrict) violated sections 3543.5(c) and (e) of the
Educati onal Enploynent Rel ations Act (EERA) when it failed to
engage in good faith negotiations and participate in inpassé
procedures in good faith with regard to the subject of released
time.

| dissent fromthe majority's reversal of the adm nistrative
law judge's (ALJ) finding that the District refused to grant a
reasonabl e amount of released tine under EERA section 3543.1(c),
thereby interfering with the San Mateo Federation of Teachers,
AFT Local 1493, AFL-CIO s (Federation) right to represent its
menbers in violation of section 3543.5(b). | affirmthe ALJ's
finding and expressly reject the mpjority's analysis of this
- i ssue.

| further concur in the dismssal of the allegation that the
‘District engaged in conditional bargaining in violation of EERA
section 3543.5(c). | wite separately, however, to distance
nyself fromthe majority's discussion on this issue.

Finally, | concur in the dismssal of the allegation that
the District violated section 3543.5(d) by unlawfully assisting
the Academic Senate when it granted the Academ c Senate nore
rel eased tine. |

Reasonabl e Rel eased Ti ne Anpunt

The ALJ determ ned that based on the circunstances in this

District, six faculty load credits (FLO was not a reasonable
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amount of released time under EERA section 3543.I(c).1_ By
denyi ng the Federation a reasonabl e anount of rel eased time, the
ALJ concluded that the District interfered with the Federation's

right to represent its nenbers in violation of section 3543.5(b).,

I'n Nﬂgnglfa Schogl District (1977) EERB Decision No. 19,
(Magnolia),? the Public Enploynent Relations Board (PERB or

Board) established the policy underlying the right to reasonable
rel eased time found in section 3543.1(c). The Board. stated:

"Reasonabl e rel eased time" neans, at |east, that
the District has exhibited an open attitude in its
consi deration of the ampbunt of released tine to be
all oned so that the amount is appropriate to the
circunstances of the negotiations. The District
may have to readjust its allotnent of rel eased

ti me based upon the reasonabl e needs of the
District, the nunber of hours spent in
negoti ati ons, the nunber of enployees on the

enpl oyee organi zation's negotiating team the
progress of the negotiations and other rel evant
factors. A district's policy does not provide for
reasonabl e periods of released tine if the policy
is unyielding to changing circunstances.

The Board has further concluded that the "Legislature
considered the matter of released tine too inportant to the
statutory schenme to be left either to the enployer's discretion

or entirely to the vagaries of negotiations." (Anahei m Uni on

Hi gh School District (1981) PERB Decision No. 177, p. 11,

'EERA section 3543.1(c) states, in pertinent part:

A reasonabl e nunber of representatives of an

excl usive representative shall have the right to
recei ve reasonabl e periods of released tine

wi t hout | oss of conpensation when neeting and
negotiating and for the processing of grievances.

Prior to January 1, 1978, PERB was known as the Educationa
Enpl oynent Rel ati ons Boar d.
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(Anahein).) Thus, there exists in section 3543.1(c) a "m nimum
rel eased-tine standard . . . against which the parties' good
faith in negotiating on the subject could be neasured.” (14d.)
Whet her the anpbunt of released tinme is reasonable is a question

of fact which nust be determ ned based on the circunstances of

each case. (Sierra Joint Community College District (1981) PERB
Deci si on No. 179.) '

In this case, the Federation first received six FLCs of
rel eased tinme in 1987, at an annual cost to the District of
approxi mately $8,000. Wiile the amount of released tinme afforded
the Federation over the last three years remmined constant, the
amount of financial - resources channeled by the District into
gri evance processing and negotiations during this period
i ncreased dramatically.

The Federation docunented the tine spent by Federation
representatives in processing grievances and negotiations. The
evi dence shows that the nunber and conplexity of grievances
i ncreased over this period, requiring Federation representatives
to expend tinme in the resolution of grievances well beyond the
amount of available released tinme. For exanple, the chapter
chai rpersons charged with contract adm nistration at each of the
t hree canpuses spent an average of 11 hours per week in
representational functions and grievance handling, yet they
received no released time. O her Federation representatives
routinely spent varying anounts of tine in negotiations, wthout

the benefit of released tine.
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In contrast, the District's bargaining team was nmade up of
an in-house chief negotiator, outside |egal counsel, and other
District enployees. The increasing anmount of District resources
directed into grievance processing and negotiations in the past
three years strongly supports the Federation's claimthat the
current allotnment of released tinme is not reasonable.

As noted by the ALJ, the Federation sufficiently docunented
its need for nore released tine.in the areas of negotiation and
-processing of grievances. Wile six FLCs of released tine may
have been reasonable in 1987, it is apparent that circunstances
in the District have changed and the need for released tine has
greatly increased. Yet the anount of released tinme awarded to
the Federation remains fixed at the 1987 |evel.

These facts lead to the conclusion that the anmount of
rel eased tinme granted to the Federation does not satisfy the
"mninumrel eased time standard" of Anaheimand, therefore, is
not reasonabl e under section 3543.1(c). By refusing to award
additional released tinme, the District has adopted a policy which
"is unyielding to changing circunstances"” (A@gnofia) and creates
a "dom nance over the process” which was rejected by the Board in
Anahei m

In further support of its argunént, t he Federation contends
that the anmount of réleased time in other community coll ege
districts is relevant and should be taken into account. The

District argues that use of such evidence is extraneous as the
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bargai ning requirenents of other districts are too varied to
provi de appropriate conparison

I'n determning reasonable released tinme under section
3543.1(c), the Board has held that "evidence of practices in

other districts may be rel evant and probative.” (Sierra Joint

Community College District, supra, PERB Decision No. 179, p. 7.)

The ALJ appropriately noted that while evidence of released tine
granted in other comunity college districts was not dispositive
of the matter in this case, it lends support to the conclusion
that six FLCs of released tine is not reasonable for a bargaining
unit consisting of approximately 1,100 faculty spread over three-
campuses.

Based on the foregoing, | concur in the ALJ's deternination
that six FLCs is not a reasonable anmobunt of released tine
pursuant to section 3543.1(c). By refusing to grant nore
rel eased tinme, the District interfered with the Federation's
right to represent its nmenbers in violation of section 3543.5(b).

The majority seeks to overrule the Board's | ongstanding
precedent regarding released tine under EERA, as enbodied in

Magnolia and Anaheim The mmjority conpares the'reasonable

rel eased time provisions in EERA section 3543.1(c) with the
differing released tinme provisions of the Ralph C. Dlls Act

(Dills Act)?® and the Hi gher Education Enpl oyer - Enpl oyee Rel ati ons

3The Dills Act is codified at Government Code section 3512
et seq. Section 3518.5 states:

A reasonabl e nunber of enployee representatives of
recogni zed enpl oyee organi zations shall be granted

26



Act (HEERA).* The majority concludes that although a specific
provision found in the Dills Act and HEERA is not included in the
EERA rel eased tine sectfon, each of these statutes is to be
applied identically, with the effect of barring the Board from
det erm ni ng whet her an enpl oyee organi zati on has been granted its
statutory right to a reasonable anount of released tine undef
EERA when a nenorandum of understanding (M) +is in effect.

| expressly reject this view

The general principles of statutory construction provide
that "where a statute contains a given provision with reference
to one subject, the om ssion of such provision froma simlar
statute containing a related subject is significant to show that

a different intention existed." (Qunero v. PERB (1989) 49 Cal.3d

reasonable time off w thout |oss of conpensation
or other benefits when fornmally neeting and
conferring with representatives of the state on
matters within the scope of representation.

This _section shall _apply_only_to state enployees,
as _defined by _subdivision (c) of Section 3513. and
only for_periods when a menorandum of
understanding_is not _in effect.,

(Enphasi s added.)

- “*HEERA is codified at Government Code section 3560 et seq.
Section 3569 states:

A reasonabl e nunber of representatives of an

excl usive representative shall have the right to
recei ve reasonabl e periods of released or

reassi gned tinme w thout |oss of conpensation when
engaged in nmeeting and conferring and for the
processi ng of grievances prior to the adoption of
the initial nmenorandum of understanding. MWhen a
nenorandum of understanding_is in effect, released
or _reassigned tine shall be in_accordance with the
nmenor andum

(Enphasi s added.)
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575, 596 [262 Cal .Rptr.46].) In Regents of University_of

California v. PERB (1985) 168 Cal . App.3d 937 [214 Cal .Rptr. 698],

the court reversed the Board's décision when it found the Board
.mﬁthout authority to "rewite the statute to suit its notion of
what the Legislature nust héve i ntended” when the Board ignored
the om ssion of certain |anguage fromthe provisions of HEERA.
The ‘court concluded the Legislature woul d be rendered nearly
power|l ess to make changes in the law if the courts were to permt
the Board to interpret statutes to suit the Board's favored
construction.

EERA section 3543.1(c) dges not contain a provision limting
t he sfatutory right to reasonable released tine to periods when
an MOU is in‘effect as do the Dills Act and HEERA. To interpret
EERA section 3543.1(c) as if it does contain such a provision is
not only without any legal basis, it is to subject released tine
under EERA "entirely to the vagaries of negotiations" and reverse
the Board's |ongstanding policy as enunciated in Magnolia and
Anaheim | reject the majority's m sgui ded anal ysis.

Condi ti onal Bargaini ng

The Federation'alleged that the District unlawfully
conditioned agreenent to the contract on the Federation's waiver
of its statutory right to reasonable released tine. | concur in
the majority's dismissal of-the condi ti onal bargaining al | egation
to the extent that the discussion addresses released tine as a

mandat ory subject of bargai ning.
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The majority further analyzes released tine as a statutory
ri ght, however, and reaches ah inpracticaleresult. The nmgjority
contends that the special statutory status accorded rel eased tine
under EERA® bars an enpl oyer fromreaching inpasse on the subject
of released tinme or inplenenting a released tinme proposal as part
of its last, best and final offer. This conclusion Ieadshto
results which are disruptive of the collective bargaining
process. The inability to inplenment a provision concerning
released tine as part of a last, best and final offer, even when
that provision is not disputed by the parfies, Creates a scenario
in which no released time provision may be in effect. The
majority is silent as to the status of released tine under these
ci rcunstances, and provides no gui dance as to how this disruptive
situation is to be resolved. This uncertainty is inherently
contradictory of EERA s goal of expeditious resolution of the

bar gai ni ng process.

As .a mandatory subject of bargaining, the traditional
bar gai ni ng process, including bargaining through inpasse and
'inplenEntation continues to attach to released tine. An
exclusive representative's statutory right to a reasonabl e anount
of released time is not relinquished in the bargai ning process,
however, since the Board has determ ned that reaéonable rel eased

time is not to be left "entirely to the vagaries of

®The majority does not reconcile its finding of the special
statutory status of released tine under EERA with its earlier
decision to limt that right to periods when a nenorandum of
understanding is not in effect, even though EERA contains no such
[imtation. _
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negotiations.” (Anaheim) On the contrary, the Board has al so
determ ned that a mninmumrel eased tine standard exists, "a
st andard agai nst vvhi‘ch the parties' good faith in negotiating on
the subject could be neasured.” (ld.)  This approach encourages
| col l ective negotiations on the subject of released tinme, while
mai nt ai ni ng an avenue for consideration by PERB of the statutory
right to reasonable released tinme when thé Board determ nes that
it is appropriate tb do so.

| see no legal or policy .based justification for replacing
-this |ongstandi ng Board approach with the uncertai nty and
di sruption which follows fromthe majority's analysis, and |I w sh

to di stance nyself fromit.
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APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD
An agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-1414,
San Mateo Federation of Teachers. AFT Local 1493, AFL-CIOwv.
San Mateo County_Community _College District, in which all parties
had the right to participate, it has been found that the
San Mateo County Community College District (D strict) has
vi ol ated the Educational Enploynment Rel ations Act (EERA) ,
Gover nment Code section 3543.5(c) and (e).

As a result of this conduct, we have been ordered to post
this Notice and we will:

A CEASE AND DESI ST FROM

1. Refusing to negotiate in good faith about released
time for neeting and negotiating and for the processing of
grievances.

2. By the sane conduct during mediation, refusing to
participate in good faith in the inpasse procedures. '

B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICI ES OF THE EERA:

1. Upon request by the Federation, negotiate in good
faith about released tine for neeting and negotiating and for the
processing of grievances through nediation and factfinding, if
necessary.

Dat ed: SAN MATEO COUNTY COVMUNI TY
COLLEGE DI STRI CT

Aut hori zed Agent

~THIS IS AN OFFI CI AL NOTI CE. | T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND

MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY

MATERI AL. '



